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CHAPTER  XII. 

INSOLVENT  DEBTOES. 
ARTICLE  I. 

ATTACHMENTS   AGAINST   ABSCONDHifG,    CONCEALED,  AND   NON-EESIDENT 

DEBTOES. 

Section  1.  Nature  of  attachments  under  the  Reyised  Statutes. 

Attachment  as  a  provisional  remedy  under  the  Code  has  been 
fully  discussed  in  a  previous  volume,  ante,  Vol.  2,  Chap.  4. 
The  present  chapter  relates  to  attachments  issued  under  the  Re- 
vised Statutes,  in  which  case  they  are  to  be  treated  as  special 
proceedings.  Furman  v.  Walter,  13  How.  348.  Under  the 
Code  an  attachment  is  not  process  for  the  commencement  of  an 
action,  but  is  an  order  in  the  action  for  the  arrest  of  the  debtor's 
property  in  the  nature  of  bail  for  the  payment  of  such  judgment 
as  the  plaintiff  may  obtain  {Houghton  v.  Ault,  16  How.  77  ;  S.  0. 
affirmed,  25  id.  593,  n. ;  Floyd  v.  BlaTce,  11  Abb.  349  ;  S.  C,  19 
How.  542),  and  the  remedy  is  for  the  benefit  of  the  attaching 
creditor  alone.  Fisher  v.  Curtis,  2  Code  E..  62  ;  S.  C,  2  Sandf. 
660.  Unlike  the  remedy  under  the  Code,  the  attachment  provided 
by  the  Revised  Statutes  is  the  original  process  by  which  the 
proceeding  is  instituted,  and  the  remedy  is  for  the  benefit  of 
all  the  creditors.  Id.  ;  Houghton  v.  Ault,  16  How.  77.  See, 
ante,  Vol.  2,  129,  180. 

Section  2.  In  what  cases  the  remedy  may  be  had. 

The  remedy  is  given  only  against  debtors  {Floyd  v.  Blake,  19 
How.  542  ;  S.  C,  11  Abb.  349),  and  the  provisions  of  the  statute 
are  that  the  real  and  personal  property  of  a  debtor  may  be 
attached  for  the  payment  of  his  debts  :  1.  Whenever  such  debtor, 
being  an  inhabitant  of  this  State,  shall  secretly  depart  therefrom 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  civil 
process,  or  shall  keep  himself  concealed  therein,  with  the  like 
intent ;  2.  Whenever  any  person,  not  being  a  resident  of  this  State, 
shall  be  indebted  on  a  contract  made  within  this  State,  or  to  a 
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Proceedings  to  obtain  attachment  —  Application,  by  whom  made. 

creditor  residing  within  this  State,  although  upon  a  contract 
made  elsewhere.  2  R.  S.  3  (3),  §  1.  The  second  subdivision  of 
the  section  cited  confers  jurisdiction  to  issue  the  attachment  only 
in  cases  where  the  debtor  is  not  a  resident  of  this  State,  and  is 
indebted  upon  contract  to  some  person  residing  within  this  State, 
or  to  some  person  upon  contract  m^ade  within  this  State.  Peo- 
ple V.  Griffith,  Hill  &  Denio,  447  ;  Staples  v.  Pair  child,  3  N. 
Y.  (3  Oomst.)  41.  It  is  not  necessary,  however,  that  all  the  mem- 
bers of  a  firm  doing  business  in  this  State  should  reside  therein 
to  authorize  an  attachment  in  their  favor  for  a  debt  due  from 
non-resident  debtors  on  a  contract  made  without  the  State  {Ren- 
ard  V.  Hargous,  13  N.  Y.  [3  Kern. J  259) ;  and  if  one  of  two  joint 
debtors,  indebted  on  a  contract  made  within  this  State,  is  a  non- 
resident of  the  State,  an  attachment  may  be  issued  against  him 
alone.  Baird  v.  WalTcer,  1  Code  R.,  N.  S.,  329  ;  S.  C,  12  Barb. 
298.  So  the  proceedings  under  the  statute  may  be  had  by  the 
trustees  of  one  non-resident  debtor  for  the  collection  of  a  debt 
due  from  another  non-resident  debtor  ;  or  by  a  non-resident 
creditor  against  a  non-resident  debtor,  where  the  debt  is  due  on 
a  contract  made  within  this  State  {Matter  of  Brown,  21  Wend. 
316),  or  even  on  a  debt  contracted  abroad.  Matter  of  Marty, 
3  How.  208 ;  S.  0.,  2  Barb.  436. 

An  attachment  under  the  statute  does  not  lie  on  a  judgment 
rendered  by  the  court  of  a  neighboring  State  {Besley  v.  Palmer, 
1  Hill,  482),  unless  the  judgment  was  rendered  on  a  contract  made 
within  this  State  (see  Laws  1845,  chap.  153  ;  2  R.  S.  3  [3],  §3) ; 
nor  will  it  lie  on  the  original  contract  debt  for  which  such  judg- 
ment was  recovered.     Besley  v.  Palmer,  1  Hill,  482. 

Section  3.  Proceedings  to  obtain  attachment. 

a.  Application,  where  made.  The  ofiicers  to  whom  application 
may  be  made  to  issue  attachments  are,  justices  of  the  supreme 
court,  county  judges,  recorders  of  cities,  and,  if  application  is 
made  in  the  city  of  Schenectady,  to  the  mayor  thereof.  2  R.  S. 
3  (3),  §  2  ;  id.  35  (35),  §  1.  So,  applications  for  attachments  may  be 
made  to  the  justices  of  the  superior  court  of  the  city  of  New 
York.  Renard  v.  Hargous,  13  N.  Y.  (3  Kern.)  259 ;  affirming 
S.  C,  2  Duer,  540  ;  Belaney  v.  Brett,  51  N.  Y.  (6  Sick.)  78  ; 
affirming  S.  C,  4  Rob.  712  ;  1  Abb.  N.  S.  421. 

h.  Application,  hy  whom  made.  The  application  for  an  attach- 
ment may  be  made  by  any  creditor  resident  within  this  State  or 
out  of  it,  or  by  his  personal  representatives,  being  a  demand 
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against  the  debtor  personally,  whether  liquidated  or  not,  arising 
upon  contract,  or  upon  a  judgment  or  decree  rendered  within 
this  State,  or  upon  a  judgment  or  decree  rendered  elsewhere  upon 
a  contract  made  within  this  State,  amounting  to  $100  or  upwards ; 
or  by  an^  two  such  creditors  having  such  demands,  to  the 
amount  of  $1 50  or  upwards  ;  or  by  any  three  or  more  creditors 
having  such  demands,  to  the  amount  of  $200  or  upwards.  2  R. 
S.  3  (4),  §  3.  So,  the  proceedings  may  be  instituted  by  assignees 
of  the  demand  sought  to  be  collected,  in  their  own  names.  Bes- 
ley  V.  Palmer,  1  Hill,  482.     And  see,  ante,  1,  §  2.  ' 

A  corporation  is  deemed  a  creditor  within  the  meaning  of  the 
statute  ;  and  it  is,  therefore,  entitled  to  make  an  application  for 
an  attachment,  the  same  as  other  creditors.    2  R.  S.  36  (37),  §  7. 

c.  Affidavit  in  support  of  application.  The  application  must  be 
in  writing,  verified  by  the  aflBdavit  of  the  creditor,  or  of  the  per- 
son making  it  in  his  behalf ;  and  in  such  affidavit  must  be  speci- 
fied the  sum  in  which  the  debtor  is  indebted,  over  and  above  all 
discounts,  to  the  person  in  whose  behalf  the  application  is  made, 
and  also  the  grounds  upon  which  the  application  is  founded. 
2  R.  S.  3  (4),  §  4.  And  the  facts  and  circumstances  to  establish 
the  grounds  on  which  the  application  is  made  must  also  be  veri- 
fied by  the  affidavits  of  two  disinterested  witnesses.    Id.,  §  5. 

An  attachment  being  a  statutory  remedy,  the  proceedings 
must,  in  all  respects,  strictly  conform  to  the  statute  provisions  ; 
and  any  material  defect,  either  in  the  application  or  affidavit, 
will  be  sufficient  to  render  void  all  the  subsequent  proceedings. 
Thus,  the  application  must  Show,  either  that  the  creditor  resides 
within  the  State,  or  that  the  debt  arose  upon  a  contract  made 
within  the  State.  Staples  v.  FaircMld,  3  N.  Y.  (3  Comst.)  41  ; 
S.  C,  3  Code  R.  152.  And  it  is  not  sufficient  to  satisfy  the  stat- 
ute that  a  place  of  residence,  within  the  State,  is  mentioned  in 
the  application  immediately  after  the  applicant' s  name,  by  way 
of  recital  or  description  merely  (Id.)  ;  nor  is  it  enough  that  the 
affidavit  of  the  creditor  annexed  to  the  application  names  him  by 
way  of  recital  as  a  resident  of  the  State.  lb. 

So  the  application  and  affidavits  must  show  that  the  debtor 
has  secretly  departed  from  this  State,  with  intent  to  defraud  Ma 
creditors  or  to  avoid  the  service  of  civil  process  ;  or  that  he  keeps 
himself  concealed  therein,  with  the  like  intent.  And  where  it 
was  only  shown  in  substance  (in  relation  to  the  absconding  or 
concealment),  that  the  debtor  had  absconded  from  the  city  of  New 


INSOLVENT  DEBTORS. 


Attachment  —  A.ffidavit  in  support  of  application. 


York,  or  concealed  himself  to  avoid  the  service  of  civil  process, 
the  application  and  affidavits  were  held  to  be  insufficient  to  give 
the  officer  jurisdiction,  and  that  the  attachment  was  void.  Cas- 
tellanos  v.  Jones,  5  N.  Y.  (1  Seld.)  164.  It  is  sufficient,  how- 
ever, if  the  affidavits  state  that  the  debtor  is  a  non-resident,  or 
that,  being  an  inhabitant,  he  has  secretly  departed  from  the  State, 
or  keeps  himself  concealed,  with  intent  to  avoid  the  service 
of  civil  process  ;"  and  it  is  not  necessary  that  they  should  contain 
any  thing  as  to  the  nature  of  the  debt,  or  the  residence  of  the 
creditor.  Matter  of  Brown,  21  Wend.  316  ;  Staples  v.  Fair- 
cMld,  3  N.  Y.  (3  Comst.)  41.  So  the  statute  is  complied  with,  if 
the  affidavit  is  indorsed  upon,  and  details  all  the  material  facts 
contained  in  the  application,  although  in  terms  it  does  not  refer 
to  the  application  {Van  Alstyne  v.  Erwine,  11  N.  Y.  [1  Kern. J 
331) ;  and  where  it  is  doubtful  whether  the  debtor  has  departed 
from  the  State,  or  keeps  concealed  therein,  with  the  intent  speci- 
fied in  the  statute,  the  application  is  sufficient,  if  it  charge  in  the 
disjunctive  that  he  has  done  one  or  the  other.  Id.  And  this  rule 
will  also  apply  where  there  is  doubt  as  to  the  intent  of  the  debtor 
to  defraud  his  creditors,  or  to  avoid  the  service  of  civU  pro- 
cess, lb. 

In  order  to  confer  jurisdiction,  the  affidavits  of  the  two  witnesses, 
required  by  the  statute,  must  state  the  facts  and  circumstances 
to  establish  the  grounds  of  the  application,  and  mere  information 
and  belief  will  not  answer.  If,  however,  facts  and  circumstances 
be  stated  tending  to  establish  the  grounds  of  the  application  and 
fairly  calling  on  the  officer  for  an  exercise  of  his  judgment  upon 
the  weigM  of  the  evidence,  though  he  err  in  his  estimate  of  it,  the 
proceedings  will  not  be  void  for  lack  of  jurisdiction.  Ex  parte 
Robinson,  21  Wend.  672 ;  Matter  of  Faulkner,  4  Hill,  598 ; 
Skinnion  v.  Kelley,  18  N.  Y.  (4  Smith)  355.  So,  as  a  general 
rule,  the  affidavit  of  the  witnesses  must  state  facts  and  circum- 
stances within  their  own  knowledge.  Matter  of  Bliss,  7  Hill, 
187.  Information  obtained  from  the  family  of  the  debtor,  how- 
ever, in  answer  to  inquiries  at  his  residence,  may  be  admitted, 
in  connection  with  other  facts,  to  show  that  he  has  left  home, 
when  he  went  away,  where  and  upon  what  business  he  went, 
and  how  long  he  intended  to  be  absent  (Id.) ;  but  it  is  otherwise 
if  the  information  be  obtained  from  persons  disconnected  with 
the  family.  lb. 

As  to  the  solvency  of  the  debtor,  it  seems  that  the  witnesses 
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may  be  allowed  to  speak  upon  information,  provided  the  infor- 
■  mants  are  persons  not  interested  in  the  proceedings.     Matter  of 
Bliss,  7  Hill,  187.    See  Decker  v.  Bryant,  7  Barb.  182  ;  Donnelly 
V.  Corhett,  7  N.  T.  (3  Seld.)  500  ;  Ex  parte  Haynes,  18  Wend. 
611 ;  Matter  of  Oilhert,  7  id.  490. 

Section  4.  Warrant  and  notice  of  attachment  and  proceedings 
thereunder. 

a.  Form  and  contents  of  warrant.  Upon  such  proof  as  above 
described  being  made  to  the  satisfaction  of  the  officer  to  whom 
the  application  is  addressed,  it  is  his  duty  to  order  a  notice  to  be 
published  as  hereafter  described,  and  to  issue  one  or  more  war- 
rants, as  may  be  necessary,  to  the  sheriflF  of  every  county  in  which 
any  property  of  the  debtor  may  be,  commanding  him  to  attach  and 
safely  keep  all  the  estate,  real  and  personal,  of  such  debtor, 
within  his  county  (except  such  articles  as  are  by  law  exempt 
from  execution),  with  all  books  of  account,  vouchers  and  papers 
relating  thereto.     2  R.  S.  3  (4),  §  6. 

Form  of  warrant,  absconding  or  concealed  debtor. 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the 
county  of  ,  greeting : 

Whereas,  an  application  has  been  made  to  the  officer  signins" 
this  warrant,  by  E,.  M.,  for  an  attachment  against  the  real  an3 
personal  property  of  S.  T.,  late  a  resident  of  ,  as  an  abscond- 

ing or  concealed  debtor ;  setting  forth  that  the  said  S.  T.  is 
indebted  unto  the  said  R..  M.  in  the  sum  of  %  ,  over  and 

above  all  discounts,  and  that  the  grounds  upon  whicli  the  said 
application  is  founded  are,  that  the  said  S.  T.  being  an  inhabit- 
ant of  this  State,  has  secretly  departed  therefrom,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  civil  process,  or 
keeps  himself  concealed  therein,  with  the  like  intent,  which  appli- 
cation is  in  writing,  verified  by  affidavit,  and  accompanied  by 
the  affidavits  of  two  disinterested  witnesses,  verifying  the  facts 
and  circumstances  to  establish  the  grounds  upon  which  such 
application  is  made. 

Now,  you  are  hereby  commanded,  that  you  attach  and  safely 
keep  all  the  estate,  real  and  personal,  of  the  said  S.  T.,  includ- 
ing money  and  bank  notes,  within  your  county  (except  such 
articles  as  are  by  law  exempt  from  execution),  and  that  you  take 
into  your  custody  all  books  of  account,  vouchers  and  papers 
relating  to  the  property,  debts,  credits  and  effects  of  the  said 
debtor,  together  with  all  evidences  of  his  title  to  real  estate  ;  and 
that  you,  immediately  on  making  such  seizure,  with  the  assist- 
ance of  two  disinterested  freeholders,  make  a  just  and  true  inven- 
tory of.  all  the  property  so  seized,  and  of  the  books,  vouchers 
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and  papers  taken  into  your  custody,  stating  therein  the  estimated 
value  of'  the  several  articles  of  personal  property,  and  enumer-- 
ating  such  of  them  as  are  perishable,  which  inventory,  signed  by 
yourself  and  the  appraisers,  you  wUl,  within  ten  days  after  such 
seizure,  return  to  the  officer  issuing  this  warrant ;  and  that  you, 
under  his  direction,  collect,  receive  and  take  into  your  possession 
all  debts,  credits  and  eflfects  of  the  said  debtor,  and  commence 
such  suits  and  take  such  legal  proceedings  in  the  name  of  such 
debtor  as  may  be  necessary  for  that  purpose. 

{Officer'' s  name  and  seal.) 
Given  under  my  hand  and  seal ) 
at         ,  this         day  of  f 

D.  M.,  Attorney. 

Warrant,  non-resident  debtor. 

{Commence  as  in  preceding  form :)' 

Whereas,  an  application  has  been  made  to  the  officer  signing 
this  warrant,  by  CD.,  for  an  attachment  against  the  real  and  per- 
sonal property  of  E.  P.,  as  a  non-resident  debtor,  setting  forth  tliat 
the  said  E.  F.  is  indebted  unto  the  said  C.  D.  in  the  sum  of 
$  ,  over  and  above  all  discounts,  and  that  the  grounds  upon 

which  the  said  application  is  founded  are,  that  the  said  E.  F. 
resides  out  of  the  State  of  New  York,  which  application  is  in 
writing,  verified,  etc.  {continuing  as  in  last  form). 

b.  Form  and  contents  of  notice.  The  order  granted  by  the 
officer  on  issuing  the  attachment  is  to  the  effect  that  notice  of  the 
attachment  having  been  issued  be  published  once  a  week  for 
three  months,  in  the  case  of  an  absconding  or  concealed  debtor, 
and  for  nine  months  in  the  case  of  a  non-resident  debtor,  in  the 
State  paper,  and  in  a  newspaper  printed  in  the  city  of  New 
York,  and  in  a  newspaper  printed  in  the  county  to  which  the 
attachment  shall  be  issued,  if  there  be  one,  and  if  there  be  none 
printed  in  such  county,  then  in  a  newspaper  printed  nearest  to 
such  county.  2  R.  S.  7(8),  §§28,  29.  The  order  proceeds  to 
prescribe  the  form  in  which  notice  shall  be  given,  according  tO' 
the  circumstances  of  the  case.  See  Id.,  §§  30,  31.  The  notice  is 
to  be  drawn  pursuant  to  the  order,  and  will  vary  accordingly. 

Order  for  publication  of  notice,  absconding  or  concealed  debtor. 

Before  {officer  issuing  attachment). 
{Title.) 

Oedered  :  That  notice,  according  to  the  provisions  of  the 
statute  authorizing  attachments  against  absconding,  concealed. 
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and  non-resident  debtors,  be  published  once  a  week  for  three 
months,  in  the  State  paper  and  in  the  newspaper  printed  in  the 
county  of  ,  entitled  the  {naming  the  newspaper),  that  an 

attachment  has  issued  against  the  estate  of  A.  B.,  now  or  late,  a 
resident  of  ,  an  absconding  or  concealed  debtor,  and 

that  the  same  will  be  sold  for  the  payment  of  his  debts,  unless 
he  appear  and  discharge  such  attachment  according  to  law, 
within  three  months  from  the  first  publication  of  such  notice ; 
and  that  the  payment  of  any  debts  due  to  him,  and  the  delivery 
to  him,  or  for  his  use,  of  any  property  belonging  to  him,  and  the 
transfer  of  any  property  by  him  for  any  purpose  whatever,  are 
forbidden  by  law  and  are  void. 

( Dated,  etc.)  {Officer's  signature^ 

Order,  non-resident  debtor. 

{Commence  as  in  preceding  form)  : 

Ordered,  that  notice,  according  to  the  provisions  of  the  statute 
against  absconding,  concealed  and  non-resident  debtors,  be  pub- 
lished once  a  week  for  nine  months  in  the  State  paper,  and  in 
the  newspaper  printed  in  the  county  of  ,  entitled  the  .{nam- 

ing the  newspaper),  that  an  attachment  has  issued  against  the 
estate  of  A.  B.,  a  non-resident  debtor ;  and.  that  the  same  will  be 
sold  for  the  payment  of  his  debts,  unless  he  appear  and  discharge 
such  attachment  according  to  law,  within  nine  months  from  the 
first  publication  of  such  notice  ;  and  that  the  payment  of  any 
^ebts  due  to  him  by  residents  of  this  State,  and  the  delivery  to 
him,  or  for  his  use,  of  any  property  within  this  State,  belonging 
to  him,  and  the  transfer  of  any  such  property  by  him,  are  for- 
bidden by  law,  and  are  void. 

{Bated,  etc.)  {Officef  s  signature). 

Notice  of  attachment,  non-resident  debtor. 

By  order  of  {officer  issuing  attachment). 

Notice  is  hereby  given,  pursuant  to  the  provisions  of  the 
statute  authorizing  attachments  against  absconding,  concealed, 
and  non-resident  debtors,  that  an  attachment  has  issued  against 
the  estate  of  A.  B. ,  as  a  non-resident  debtor,  and  that  the  same 
will  be  sold  for  the  payment  of  his  debts,  unless  he  appear  and 
discharge  such  attachment,  according  to  law,  within  nine  months 
from  the  first  publication  of  this  notice  ;  and  that  the  payment 
of  any  debts  due  to  him  by  residents  of  this  State,  and  the  deliv- 
ery to  him,  or  for  his  use,  of  any  property  within  this  State, 
belonging  to  him,  and  the  transfer  of  any  such  property  by  him, 
are  forbidden  by  law,  and  are  void. 

{Dated,  etc)  D.  M., 

Attorney  for  attaching  creditor. 
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Notice  of  attachment,  absconding  or  concealed  debtor. 
By  order,  etc. : 

Notice  is  hereby  given,  pursuant  to  the  provisions  of  the 
statute  authorizing  attachments  against  absconding,  concealed, 
and  non-resident  debtors,  that  an  attachment  has  issued  against 
the  estate  of  A.  B.,  now  or  late  a  resident  of  ,  an  abscond- 

ing or  concealed  debtor,  and  that  the  same  will  be  sold  for  the 
payment  of  his  debts,  unless  he  appear  and  discharge  such 
attachment,  according  to  law,  within  three  months  from  the  first 
publication  of  this  notice ;  and  that  the  payment  of  any  debts 
due  to  him,  and  the  delivery  to  him,  or  for  his  use,  of  any  prop- 
erty belonging  to  him,  and  the  transfer  of  any  property  by  him, 
lor  any  purpose  whatever,  are  forbidden  by  law,  and  are  void. 

{Dated,  etc.)  B.  D.  S., 

Attorney  for  attaching  creditor. 

c.  Publication  of  notice,  and  its  effect.  No  time  is  prescribed 
within  which  the  notice  required  by  the  statute  must  be  pub- 
lished, after  the  issuing  and  service  of  the  attachment ;  and  where 
the  notice  was  published  two  years  and  seven  months  after  the 
issuing  of  the  attachment,  it  was  held  that  the  officer  had  not 
lost  his  jurisdiction  by  the  delay,  and  that  an  appointment  of 
trustees,  made  at  a  proper  time  after  such  publication,  was  valid, 
Matter  of  ClarTc,  3  Denio,  167.  The  notice  should,  however,  be 
published  in  the  newspapers  designated,  and  for  the  period  speci- 
fied in  the  order,  immediately  after  the  order  has  been  obtained. 

After  the  first  publication  of  the  notice,  aU  sales,  assignments, 
transfers,  mortgages  and  conveyances  of  any  part  of  the  estate, 
real  or  personal,  including  things  in  action,  of  every  absconding 
or  concealed  debtor,  made  in  payment  of  or  as  security  for  any 
existing  or  prior  debt,  or  for  any  other  consideration,  and  all 
judgments  confessed  by  him  after  that  time,  and  all  such  dispo- 
sitions of  the  estate  of  a  non-resident  debtor,  real  or  personal, 
within  this  State,  including  things  in  action  and  demands  against 
any  residents  of  this  State,  are  declared  to  be  absolutely  void 
against  creditors.     2  E,.  S.  8  (8,  9),  §§  32,  33. 

And  every  payment  made  to  a  debtor,  after  the  first  publica- 
tion of  such  notice,  of  any  debt,  or  any  part  thereof,  and  every 
delivery  of  any  property  belonging  to  a  debtor,  for  which  any 
person  is  liable  by  the  statute  to  account  to  any  trustees  who 
may  be  appointed  upon  such  attachment,  are  declared  to  be 


INSOLYENT  DEBTORS.  .  9 

Execution  of  warrant,  and  lien  created  thereby. 

deemed  fraudulent  as  against  such  trustees.     2  R.  S.  8  (9),  §  35. 
See  Id.,  §  34. 

d.  Execution  of  warrant,  and  lien  created  thereby.  The  sher- 
iff, on  receiving  the  warrant,  is  required  to  attach  all  the  real 
estate  of  the  debtor,  and  all  his  personal  estate,  including  money 
and  bank  notes,  except  articles  exempt  from  execution,  and  to 
take  into  his  custody  all  books  of  account,  vouchers  and  papers 
relating  to  the  property,  debts,  credits  and  effects  of  such  debtor, 
together  vrith  all  evidences  of  his  title  to  real  estate.  2  E,.  S.  4 
(4),  §7. 

Immediately  on  making  such  seizure  the  sheriff  is  required, 
with  the  assistance  of  two  appraisers,  to  make  an  iaventory  of 
the  property  seized,  and  of  the  books,' vouchers  and  papers  taken 
into  his  custody,  stating  therein  the  estimated  value  of  the  sev- 
eral articles  of  personal  property,  and  enumerating  such  of  them 
as  are  perishable.  Such  inventory,  after  being  signed  by  the 
sheriff  and  the  appraisers,  must  be  returned,  within  ten  days  after 
the  seizure,  to  the  officer  who  issued  the  warrant.  Id.,  §  8  ;  Laws 
of  1840,  chap.  354,  §  1. 

The  sheriff  is  also  required,  under  the  direction  of  the  officer,  to 
collect,  receive  and  take  into  his  possession  all  debts,  credits  and 
effects  of  the  debtor,  and  to  commence  such  suits  and  take  such 
legal  proceedings  in  the  name  of  the  debtor  as  may  be  necessary 
for  that  purpose  ;  and  which  suits  and  proceedings  may  be  con- 
tinued by  the  trustees  appointed  under  the  statute,  until  a  final 
termination  thereof.  lb. 

In  levying  upon  real  estate  it  is  not  necessary  that  the  officer 
making  the  levy  should  leave  with  the  person  in  possession  a 
certified  copy  of  the  warrant  of  attachment.  Nothing  more  is 
required  to  be  done  by  the  officer,  to  constitute  such  levy,  than 
some  act  with  intent  to  make  the  property  liable  to  the  process 
This  will  constitute  a  seizure  and  create  a  lien  against  the  debtor, 
and  all  claiming  under  him  by  title  subsequently  acquired,  ex 
cept  bona  fide  purchasers  and  incumbrancers.  Rodger s  v.  Bon 
ner,  45  N.  Y.  (6  Hand)  879  ;  affirming  S.  C,  55  Barb.  9. 

A  seizure  made  by  virtue  of  any  attachment,  under  the  foregoing 
provisions  of  the  statute,  will  be  deemed  to  supersede  any  such 
seizure  that  may  have  been  previously  made,  under  any  warrant 
which  shall  have  been  issued  at  the  instance  of  any  overseers  or 
siiperintendents  of  the  poor,  against  any  person,  pursuant  to  the 
pi'ovisions  of  law  respecting  the  relief  and  support  of  indigent 
VoL.'VL  — 2 
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persons,  or  respecting  the  support  of  bastards  ;  but  the  surplus 
of  any  property  so  seized,  after  satisfying  the  creditors,  shall  be 
paid  to  the  overseers  or  superintendents  at  whose  instance 
any  warrant  so  superseded  may  have  issued.  2  R.  S.  14  (15),  §  73. 

e.  Sale  of  'perishable  property.  If  any  of  the  property  so 
seized,  other  than  vessels,  be  perishable,  the  sheriff  is  required 
to  sell  the  same  at  public  auction,  under  an  order  of  the  officer 
who  issued  the  warrant,  and  to  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  expenses,  to  be  allowed  by  the 
officer ;  which  proceeds  are  to  be  disposed  of  in  the  same  man- 
mer  as  the  property  so  sold  would  have  been  if  it  had  remained 
unsold.     2  R.  S.  4  (5),  §  9  ;  Bams  v.  Ainsworth,  14  How.  346. 

Section  6.  Claim  of  property  by  third  person.  If  any  goods 
or  effects,  seized  as  the  property  of  the  debtor,  other  than  vessels, 
shall  be  claimed  by,  or  in  behalf  of,  any  other  person  as  his 
property,  the  sheriff  is  required  to  summon  a  jury  to  try  the 
validity  of  such  claim,  as  in  case  of  seizure  under  execution. 
2  R.  S.  4  (5),  §  10.  And  if  the  jury  find  the  property  in  the 
goods  seized  to  be  in  the  claimant,  the  sheriff  must  forthwith 
deliver  them  to  the  claimant,  or  his  agent,  unless  the  attaching 
creditor  shall,  by  bond  with  sufficient  sureties,  indemnify  the 
sheriff  for  the  detention  of  such  goods  and  effects ;  in  which  case 
the  sheriff  is  required  to  detain  the  goods  to  be  disposed  of  as 
directed  by  the  statute.  Id.,  §  11.     See,  ante,  vol.  4,  57-61. 

In  such  cases,  if  the  property  in  the  goods  be  found  to  be  in 
the  claimant,  the  statute  provides  that  the  costs  and  charges 
arising  from  such  inquisition,  to  be  allowed  by  the  officer  issuing 
the  warrant,  shall  be  paid  by  the  attaching  creditor  ;  but  if  it  be 
found  to  be  in  the  debtor,  then  the  costs  and  charges,  to  be  ascer- 
tained in  the  same  manner,  shall  be  paid  by  the  claimant.  2  R. 
S.  4  (5),  §  12. 

Where  a  sheriff,  having  in  his  hands  an  attachment  against  the 
property  of  an  absconding  or  concealed  debtor,  and  by  virtue 
thereof  seizes  the  goods  of  another  person,  he  is  guilty  of  official 
misconduct,  and  he  and  his  sureties  thereby  become  liable  upon 
his  official  bond.  People  v.  Schuyler,  4  N.  Y.  (4  Comst.)  173. 
See  Gumming  v.  Brown,  43  N.  Y.  (4  Hand)  514. 

In  executing  a  warrant  of  attachment  upon  the  interest  of  one 
member  of  a  partnership,  it  is  the  duty  of  the  officer  to  take  into 
his  possession  the  partnership  property ;  there  being  no  distinc- 
tion in  this  respect  between  an  attachment  and  an  execution. 
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Smifh  V.  Orser,  42  N.  Y.  (3  Hand)  132  ;  Marshall  v.  McGregor, 
59  Barb.  519.     See,  ante,  Vol.  2,  p.  163. 

Section  6.  Attachment  of  goods  on  Iboard  yessel.  It  is  made 
lawful  by  statute  for  the  owners  or  masters  of  any  ship  or 
vessel  on  board  of  which  the  goods  of  any  non-resident,  con- 
cealed or  absconding  debtor  shall  have  been  shipped  in  good 
faith,  for  the  purpose  of  transportation,  without  reshipment  or 
transhipment  in  this  State  to  any  port  or  place  out  of  this  State, 
to  transport  and  deliver  such  goods' according  to  their  destination, 
notwithstanding  the  issuing  of  any  attachment  against  such 
debtor,  unless  the  attaching  creditor,  his  agent  or  attorney,  shall 
execute  a  bond  with  sufficient  sureties  to  any  or  either  of  the 
owners  or  masters  of  the  vessel  on  board  of  which  such  goods 
shall  be  shipped,  conditioned  to  pay  such  owner  or  master  all 
expenses,  damages  and  charges  which  may  be  incurred  by  such 
owners  or  master,  or  to  which  they  may  bp  subjected  for  unlad- 
ing said  goods  from  said  vessel,  and  for  all  necessary  detention 
of  said  vessel  for  that  purpose.     Laws  of  1841,  ch.  242,  §  1. 

These  provisions  of  the  statute  do  not,  however,  extend  to  any 
case  where  such  owner  or  master,  either  before  or  at  the  time  of 
the  shipment  of  such  goods,  shall  have  received  actual  informa- 
tion of  the  issuing  of  such  attachment,  nor  where  the  owner  or 
the  master  of  any  vessel  have  in  any  wise  connived  at  or  been 
privy  to  the  shipment  of  such  goods  for  the  purpose  of  screen- 
ing them  from  legal  process,  or  for  the  purpose  of  hindering, 
delaying  or  defrauding  creditors.  Id.,  §  2.  See,  ante,  Vol.  2,  p. 
168. 

Section  7.  Proceeding  on  attachment  against  domestic  vessel. 
When  a  vessel  belonging  to  any  port  or  place  in  this  State  or  any 
of  the  United  States,  or  any  share  or  any  interest  in  such  vessel, 
shall  be  attached,  on  the  application,  within  thirty  days  there- 
after, of  any  person  claiming  such  vessel  or  share,  or  of  his  agent; 
the  officer  who  issued  the  warrant  may  cause  the  vessel  or  share 
so  seized  to  be  valued  by  three  indifferent  men,  to  be  appointed 
by  such  officer.  2  R.  S.  5  (5),  §  13.  And  within  two  days  after 
such  appraisement,  the  claimant  or  his  agent  may  execute  a  bond, 
with  sureties  to  be  approved  by  such  officer,  to  the  people  of 
this  State,  in  a  penalty  double  the  amount  of  such  appraised 
value,  conditioned  that  in  a  suit  to  be  brought  on  such  bond 
the  claimant  will  establish  that  he  was  the  owner  of  such  vessel 
or  share  at  the  time  of  the  seizure,  and  in  case  of  his  failure  to 


12  INSOLVENT  DEBTORS. 

Proceedings  on  attachment  against  foreign  vessel. 

do  SO,  that  he  will  pay  the  amount  of  such  valuation,  with  inter- 
est from  the  date  of  the  bond,  to  any  trustees  who  may  be 
appointed  on  such  attachment ;  or  in  case  none  be  appointed 
according  to  law,  or  the  attachment  be  discharged,  to  such  debtor 
or  his  personal  representatives.    Id.,  §  14. 

Upon  such  bond  being  executed  and  delivered  to  such  officer, 
it  is  his  duty  to  order  the  vessel  or  share  so  seized  to  be  dis- 
charged from  the  attachment,  and  the  sheriff  will  make  such  dis- 
charge accordingly.  Id.,  §  15.  The  officer  is  forbidden,  however, 
from  taking  such  bond,  until  the  attaching  creditors  have  reason- 
able notice  given  ,tliem  of  the  names  and  residence  of  the  per- 
sons offiired  as  sureties  (Id.,  14  [15],  §  71) ;  and  the  persons  offered 
as  sureties  may  be  required  by  the  attaching  creditors,  to  justify 
the  same  as  in  civil  actions.    Id. ,  §  72. 

If  trustees  are  appointed  upon  such  attachment,  they  must 
immediately  commence  suit  on  such  bond;  or  if  none  be  ap- 
pointed according  to  law,  or  if  the  attachment  be  discharged,  the 
debtor  or  his  personal  representatives  may  prosecute  the  bond. 
2  R.  S.  5  (6),  §  16. 

In  such  suit  the  claimant  may  give  in  evidence,  in  bar  of  a 
recovery,  that  he  was  the  owner  of  the  vessel  or  share  seized  at 
the  time  of  issuing  the  warrant.  If  he  fails  to  establish  such 
ownership,  or  if  judgment  pass  against  him  by  default  or  on 
demurrer,  the  party  prosecuting  such  suit  is  entitled  to  recover 
the  amount  of  the  valuation  of  such  vessel  or  share,  with  interest 
from  the  date  of  the  bond,  to  be  assessed  as  damages.    Id.,  §  17. 

Section  8.  Proceedings  on  attachment  against  foreign  vessel. 
Whenever  a  foreign  vessel,  or  a  share  or  interest  therein,  is 
attached,  a  valuation  may  be  mad6  in  the  manner  described  in 
the  last  section,  upon  the  application  of  any  person  who,  by  his 
affidavit,  shall  swear  that  he  is  the  owner  thereof ;  or  upon  the 
application  of  the  agent  of  such  owner  who,  by  his  affidavit, 
shall  swear  that  he  is  such  agent,  and  that  he  verily  believes  his 
principal  to  be  the  owner  of  the  vessel  or  share  so  attached. 
2  R.  S.  5  (6),  §  18.  Such  notice  of  the  application  is  required  to 
be  given  to  the  attaching  creditors,  as  the  officer  to  whom  the 
application  is  made  deems  reasonable.    Id.,  §  19. 

Within  three  days  after  the  return  of  such  valuation  to  the 
officer  who  directed  it,  the  attaching  creditors  are  required  to 
execute  a  bond,  with  sureties  to  be  approved  by  such  officer, 
to  the  person  in  whose  behalf  the  claim  is  made,  in  double 
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the  amount  of  the  valuation,  with,  a  condition  to  prosecute 
the  attachment  to  effect,  and  to  pay  any  damages  that  may 
be  recovered  against  them  for  seizing  the  vessel  or  share,  in  any 
suit  that  may  be  brought  against  them  within  three  months  from 
the  date  of  the  bond,  if  it  should  appear  in  such  suit  that  the 
vessel,  or  share,  or  interest  so  attached  belonged,  at  the  time  the 
attachment  was  issued,  to  the  person  in  whose  behalf  the  claim 
is  made.  Id.,  §  20.  If  no  such  bond  be  given,  it  is  the  duty  of 
the  officer  who  issued  the  attachment  to  grant  an  order  discharg- 
ing the  vessel,  share  or  interest  so  claimed  from  the  attachment ; 
and  it  is  to  be  discharged  accordingly.    Id.,  §  21. 

If,  after  an  attachment  has  been  levied  upon  a  foreign  vessel,  a 
valuation  of  it,  or  of  the  share  or  interest  therein  seized,  be  made, 
no  other  warrant  of  attachment  can  issue  against  the  same  ves- 
sel, as  being  the  property  in  whole  or  in  part  of  the  same  debtor,, 
until  the  security  as  above  prescribed  be  given  by  the  person  re- 
quiring the  warrant.     Id.,  §  22. 

If,  after  the  execution  of  any  such  bond  by  an  attaching  cred- 
itor, the  attachment  be  discharged,  or  the  proceedings  cease,  by 
the  omission  to  appoifit  trustees  according  to  law,  the  debtor 
against  whom  the  attachment  issued,  or  his  agent,  is  entitled  to 
claim  such  vessel,  share  or  interest,  or  the  proceeds  thereof  in 
case  it  has  been  sold,  only  upon  his  discharging  the  bond  execu- 
ted by  the  attaching  creditor,  or  by  his  executing  to  such  cred- 
itor a  bond  in  a  penalty  double  the  valuation  made,  with  sure- 
ties to  be  approved  by  the  otficer  who  issued  the  attachment, 
conditioned  to  indemnify  such  creditor  against  all  charges  and 
expenses  in  consequence  of  the  bond  so  executed  by  him.  Id. , 
§  23.  If  the  bond  of  the  attaching  creditor  be  not  discharged,  or 
he  be  not  indemnified  as  above  directed,  within  one  month  after 
the  debtor  became  entitled  to  claim  such  vessel,  shai;e  or  interest, 
as  above  prescribed,  such  vessel,  share  or  interest  may  be  sold. 
by  the  sheriff  in  whose  custody  the  same  may  be,  upon  an  order 
of  the  officer  who  issued  the  attachment ;  and  the  proceeds  of  the 
sale  shall  be  paid  to  the  attaching  creditor  who  executed  such 
bond  for  his  indemnity.    2  R.  S.  6  (7),  §  24. 

If  no  claim  be  made  by  any  owner  of  a  domestic  vessel,  or  of 
a  share  in  such  a  vessel,  seized  under  any  warrant  of  attach- 
ment, within  thirty  days  after  siich  seizure,  and  no  bond  b& 
executed  as  herein  directed  by  such  claimant ;  or  if  no  claim  he 
made  within  that  time  by  or  in  behalf  of  the  owner  of  any 
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foreign  vessel,  or  of  a  share  therein,  so  seized,  such  vessel  or 
share  may  be  sold  by  the  sheriff  making  such  seizure,  under 
an  order  of  the  officer  issuing  the  attachment,  to  be  granted 
upon  the  application  of  any  attaching  creditor,  whenever,  in 
the  opinion  of  such  officer,  a  sale  may  be  necessary.  2  R.  S. 
7(7),  §25. 

And  when  a  share  in  any  vessel,  foreign  or  domestic,  shall  be 
seized,  if  no  claim  to  such  share  be  made  by  any  owner  thereof, 
as  herein  provided,  within  thirty  daiys  after  such  seizure,  it 
may  be  sold  by  the  sheriff,  under  an  order  of  the  officer  issu- 
ing the  attachment,  to  be  granted  on  the  application  of  any. 
joint  owner,  or  of  his  agent.     Id.,  §  26. 

Whenever  a  sale  of  a  vessel,  or  share  of  a  vessel,  shall  be 
ordered  by  any  officer,  as  herein  authorized,  he  shall,  in  such 
order,  prescribe  the  time,  place,  and  notice  of  such  sale,  and 
how  the  same  shall  be  published.     Id.  7  (8),  §  27. 

Section  9.  Proceedings  on  application  by  third  party  to 
become  an  attaching  creditor. 

a.  Application,  how  made.  After  any  application  shall  have 
been  made,  by  any  creditor,  for  a  warrant  of  attachment  against 
any  concealed  or  absconding  or  non-resident  debtor,  any  other 
creditor  of  such  debtor,  having  any  demand  against  such  debtor, 
then  due,  whatever  may  be  its  amount,  may  file,  with  the  offi- 
cer who  issued  such  warrant,  an  affidavit  specifying  the  sum 
in  which  the  debtor  is  indebted  to  such  creditor,  over  and 
above  all  discounts,  and  a  petition  stating  the  desire  of  such 
creditor  to  be  deemed  an  attaching  creditor.  2  R.  S.  9  (9), 
§  37.  See  Matter  of  Coates,  12  How.  344 ;  S.  C,  3  Abb.  Ct. 
App.  231. 

Form  of  petition. 

To  {Officer  iy  whom  the  attachment  was  issued). 

The  petition  of  John  Smith,  of  ,  respectfully  showeth : 

That  your  petitioner  desires  to  be  deemed  an  attaching  cred- 
itor under  the  application  heretofore  made  to  you  for  a  war- 
rant of  attachment  against  John  Jones,  late  of  ,  an  abscond- 
ing or  concealed  debtor  (or  against  John  Moore,  of  ,  a 
non-resident  debtor)  and  in  which  case  a  warrant  has  been  issued 
by  you  against  the  property  of  the  said  John  Jones. 

That  the  said  Jolm  Jones  is  indebted  to  your  petitioner  in  the 
sum  of  $  _  ,  over  and  above  all  discounts,  upon  a  judg- 
ment obtained  by  your  petitioner  against  the  said  John  Jones 
in  court  {or  otherwise,  as  the  case  may  be). 

John  Jones. 
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county,  ss.  : 

John  Smith,  of  ,  the  foregoing  petitioner,  being  duly 

sworn,  says  that  the  facts  set  forth  in  the  foregoing  petition  are 
true ;  and  that  the  said  John  Jones,  named  in  the  foregoing  peti- 
tion, is  justly  indebted  to  this  deponent  in  the  sum,  etc.  {as  in  the 
petition).  John  Smith. 

Sworn,  etcr* 

Upon  the  iiling  of  such  affidavit  and  petition,  such  creditor 
shall,  in  all  respects,  be  deemed  to  be  an  attaching  creditor,  and 
entitled  to  the  same  benefits  and  advantages,  and  subject  to  the 
same  responsibilities  and  obligations,  as  the  creditor  at  whose 
instance  such  attachment  originally  issued.    2  E,.  S.  9  (9),  §  38. 

A  creditor  so  intervening  is  entitled  to  be  allowed  his  costs  and 
disbursements,  though  the  amount  found  due  him  from  the 
debtor  be  ever  so  trifling.    Matter  of  St.  John.,  6  Hill,  356. 

&.  Subsequent  attachment.  If,  after  the  issuing  of  any  warrant 
of  attachment  against  any  debtor,  any  other  warrant  shall  be 
issued,  pursuant  to  the  statute,  and  shall  be  levied  upon  any 
property  of  such  debtor,  such  subsequent  warrant  and  seizure 
shall  be  deemed  to  be  a  part  of  the  proceedings  upon  the  first 
application,  in  the  same  manner  as  if  such  subsequent  warrant 
had  been  issued  by  the  officer  who  granted  the  first  warrant. 
2  R.  S.  9  (9),  §  39. 

G.  Notice  of  first  warrant,  and  proceedings  thereon.  The  offi- 
cer who  issued  the  first  warrant  is  required,  on  the  application 
of  any  creditor,  to  subscribe  and  deliver  to  him  a  notice  in  writ- 
ing, directed  to  the  sheriff  having  such  subsequent  warrant,  of 
the  fact  of  a  prior  warrant  having  issued.  And  upon  such  notice 
being  served  on  the  sheriff,  he  is  required  to  return  to  the  officer 
an  inventory  of  the  property  seized  by  him  under  such  subse- 
quent warrant,  with  all  his  proceedings  thereon,  in  the  same 
manner  as  if  the  same  had  been  issued  by  such  officer.  2  R.  S.  9 
<10),  §  40. 

All  proceedings  on  the  subsequent  warrant  are  required  to  be 
conducted,  in  all  respects,  as  if  the  same  had  been  issued  by  the 
officer  who  issued  the  first  warrant.  lb. 

The  officer  who  issued  such  subsequent  warrant  is  required  to 
transmit  the  petitions  and  affidavits  upon  which  such  warrant 
was  founded,  or  relating  thereto,  to  the  officer  who  issued  the 
first  warrant,  upon  receiving  from  such  officer  a  certificate  of  the 
time  of  his  issuing  the  same ;  and  after  the  service  of  such  notice 
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the  officer  who  issued  the  subsequent  warrant  shall  cease  to 
exercise  any  authority  by  virtue  of  the  application  made  to  him. 
2  R.  S.  9  (10),  §  41. 

The  creditors  making  the  subsequent  application,  or  who  shall 
have  filed  a  petition  and  affidavit  with  the  officer  issuing  the  sub- 
sequent warrant,  desiring  to  be  deemed  attaching  creditors,  shall 
be  entitled  to  all  the  benefits  and  advantages,  and  subject  to 
the  same  responsibilities  and  obligations,  as  the  creditor  at 
whose  instance  the  first  warrant  issued.  2  R.  S.  9  (10),  §  42. 
See  Matter  of  Coates,  12  How.  344  ;  S.  C,  3  Abb.  Ct.  App.  231  ; 
Matter  of  Bonnaffe,  33  Barb.  469 ;  S.  C.  affirmed,  23  N.  Y.  (9 
Smith)  169. 

Every  one  who  was  a  creditor  of  an  absconding,  concealed  or 
non-resident  debtor,  at  the  time  an  attachment  issued  against  the 
debtor  under  the  statute,  and  who  continues  to  be  such  creditor 
at  the  time  of  distribution,  has  a  right,  irrespective  of  his  resi- 
dence, to  exhibit  his  claim  to  the  trustees,  and,  if  it  be  allowed, 
to  share  in  the  distribution.  Id.  ;  Matter  of  Coates,  13  Barb. 
452.  Although  the  statute  does  not  allow  non-residents  to  ini- 
tiate the  proceedings,  it  does  allow  them  to  share  in  the  distribu- 
tion    Id. ;  S.  C,  3  Abb.  Ct.  App.  231  ;  12  How.  344. 

Section  10.    Hearing  and  trial. 

a.  Petition  hy  debtor  for,  and  proceedings  thereon.  Every 
person  proceeded  against  as  an  absconding  or  concealed  debtor 
may,  at  any  time  before  the  appointment  of  trustees  (as  hereafter 
explained),  present  a  petition  by  himself  or  his  attorney,  verified 
by  his  oath,  or  that  of  some  other  person,  to  the  officer  who 
issued  the  warrant  against  him,  stating  that  he  is  a  resident  within 
this  State,  and  was  not,  at  any  time  within  thirty  days  before  the 
issuing  of  such  warrant,  or  at  any  time  thereafter,  an  absconding 
or  concealed  debtor  within  the  intent  of  the  statute  (art.  1) ;  and 
may  therein  pray  that  his  allegations  in  that  behalf  may  be  heard 
and  determined  by  the  supreme  court,  or  the  county  court  of  the 
county  in  which  the  officer  resides.  2  R.  S.  10  (10),  §  43.  See 
New  York  &  Erie  Bank  v.  Godd,  11  How.  221. 

Every  person  proceeded  against  as  a  non-resident  debtor,  and 
any  person  in  his  behalf,  may,  at  any  time  before  the  appoint- 
ment of  trustees,  present  a  petition,  verified  by  the  oath  of  the 
person  presenting  the  same,  to  the  officer  who  issued  the  warrant, 
stating  that,  at  the  time  of  issuing  such  warrant,  the  debtor  so 
proceeded  against'  was  a  resident  of  this  State  ;  and  may  pray 
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that  the  allegations  in  such  petition  may  be  determined  by  the 
courts  mentioned  in  the  preceding  section.  Id.,  §  44. 

Form  of  petition. 

To  Hon.  A.  B.,  one  of  the  justices  of  the  supreme  court  of  the 
State  of  New  TorJc  : 

The  petition  of  C.  D.,  of  ,  respectfully  shows :  That  your 

petitioner  has  received  notice  that  a  warrant  has  been  issued  on 
the  application  .of  E.  F.,  of  ,  directed  to  the  sheriff  of  the 

county  of  ,  commanding  him  to  attach  and  safely  keep  all 

the  estate,  real  and  personal,  of  your  petitioner,  as  an  abscond- 
ing or  concealed  debtor,  within  his  county  {except  such  articles 
as  are  by  law  exempt  from  execution),  with  all  books  of  account, 
vouchers  and  papers  relating  thereto. 

But  your  petitioner  hereby  states  and  alleges  *  that  he  is  a  resi- 
dent within  this  State,  *  and  was  not,  at  any  time  within  thirty  days 
before  the  issuing  of  the  said  warrant,  or  at  any  time  thereafter, 
(an  absconding  or  concealed)  debtor,  within  the  meaning  of  the 
first  article  of  title  first,  chapter  fifth,  part  second  of  the  Kevised 
Statutes  of  the  State  of  New  York. 

Your  petitioner  therefore  prays  that  his  allegations  in  that 
behalf  may  be  heard  and  determined  by  the  supreme  court  of 
the  State  of  New  York,  etc.  And  your  petitioner  shall  ever 
pray,  etc.  {Signature.) 

{Dated,  etc.) 

State  of  New  Tobk,  )       . 

County  of  ,         f      ' 

C.  D.,  the  petitioner  in  the  above-named  petition,  being  duly 
sworn,  deposes  and  says  that  the  statements  and  allegations  con- 
tained in  the  said  petition  are  true.  And  further  this  deponent 
says  not.  {Signature.)  ■ 

{Jurat.) 

For  hearing  of  non-resident  debtor. 

Same  as  preceding  form,  substituting  for  the  words  "an 
absconding  or  concealed  "  the  words  "anon-resident,"  and  for 
the  part  between  the  *  *  the  words :  "  that,  at  the  time  of  issuing 
the  said  warrant,  your  petitioner  was  a  resident  of  this  State." 

b.  Bond  to  attaching  creditor.  At  the  time  of  presenting  the 
petition,  the  debtor,  or  his  agent,  must  deliver  to  the  officer  who 
issued  the  warrant  a  bond  to  the  attaching  creditors,  in  the 
penal  sum  of  $100,  with  such  security  as  shall  be  approved 
by  such  officer,  with  a  condition  (preceded  by  a  recital  of 
the  petition)  that  such  debtor  shall  prove  to  the  snpreme 
Vol.  VI— 3 
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court,  or  to  the  county  court  of  the  county,  whichever  shall  be 
inserted  by  such  officer,  at  his  discretion,  at  the  next  term  thereof, 
the  facts  set  forth  in  such  petition.  2  R.  S.  10  (11),  §  45 ;  Code, 
§  30,  subd.  11. 

Form  of  bond. 

Know  all  men  hy  these  presents,  that  we,  R.  S.,  of,  etc., 
{giving  names  and  residences  of  obligors),  are  held  and  firmly 
bound  unto  A.  B.,  of  ,  in  the  penal  sum  of  $100,  to  be  paid 

to  the  said  A.  B.,  etc.  {penal  part  in  usual  form). 

Wheeeas,  The  above-boiinden  R.  S.  has  this  day  presented 
his  petition  to  Hon.  L.  M.  {one  of  the  justices  of  the  supreme 
court),  setting  forth  that  the  above-bounden  R.  S.  has  received 
notice  that  a  warrant  has  been  issued  on  the  application  of  the  said 
A.  B.,  directed  to  the  sheriff  of  the  county  of  ,  command- 

ing him  to  attach  and  safely  keep  all  the  estate,  real  and  per- 
sonal, of  the  above-bounden  R.  S.,  as  an  absconding  or  concealed 
{or  non-resident)  debtor,  within  his  county  {except  such  articles 
as  are  by  law  exempt  from  execution),  with  all  books  of  account, 
vouchers  and  papers  relating  thereto  ;  such  petition  also  alleging 
that  the  said  R.  S.  is  a  resident  within  this  State,  and  was  not, 
at  any  time  within  thirty  days  before  the  issuing  of  the  said 
warrant,  or  at  any  time  thereafter,  an  absconding  or  concealed 
debtor,  within  the  meaning  of  the  first  article  of  title  first,  chap- 
ter fifth,  part  second  of  the  Revised  Statutes  of  the  State  of  New 
York  {or,  in  case  of  a  non-resident  debtor,  according  to  the 
petition),  and  praying  that  his  allegations  in  that  behalf  may  be 
heard  and  determined  by  the  court,  etc. ,  at  the  "next  term  thereof. 

Nolo,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  above-bounden  R.  S.  shall  prove  to  the  court  aforesaid, 

at  the  next  term  thereof,  the  facts  set  forth  in  his  said  petition, 
then  this  obligation  to  be  void  ;  otherwise  to  remain  in  full  force 
and  virtue.  {Signatures  and  seals  of  obligors.) 

Sealed  and  delivered ' 


in  presence  of 

( Witnesses). 

Indorsed :  —  Approved  this  day  of  ,  18    . 

{Signature  of  judge.') 

The  officer  with  whom  the  petition  and  bond  is  filed  is  required 
to  report  his  proceedings,  with  the  affidavits  presented  to  him 
in  relation  to  such  proceedings,  to  the  court  named  in  the  condi- 
tion of  such  bond,  on  the  first  day  of  the  next  term  thereof.  2. 
R.  S.  10  (11),  §  46.    See  Id.  14  (15),  §§  71,  72. 

c.  The  hearing.  The  court  then  proceed  to  hear  the  proofs 
and  allegations  of  the  parties  in  a  summary  way,  and  determine 


INSOLVENT  DEBTORS.  19 

Order  discharging  delator. 

wlietlier  the  allegations  in  the  debtor' s  petition  have  been  sat- 
isfactorily proved,  unless  they  shall  deem  it  to  be  a  proper  case 
to  be  submitted  to  a  jury,  in  which  case  they  may  award,  in 
their  discretion,  a  receiver  to  try  the  cause  in  such  manner  as 
they  shall  direct.     Id.,  §  47. 

If  the  court  determine  that  the  allegations  in  the  petition  are 
proved,  they  grant  an  order  canceling  the  bond  given  by  the 
debtor,  and  discharging  the  warrant  or  warrants  that  may  have 
issued  against  him,  and  thereby  releasing  all  property  which  shall 
have  been  attached  under  such  warrants,  which  order  shall  ter- 
minate all  proceedings  upon  such  warrants.    Id.,  §  48. 

Order  discharging  debtor. 

{Title  of  cause.) 

A.  B.,  having  presented  to  {officer  issuing  attacTiment)  a  peti- 
tion pursuant  to  statute,  verified  by  his  oath,  stating  that,  etc. 
{as  in  petition),  and  praying  that  his  allegations  in  that  behalf 
might  be  heard  and  determined  by  this  court,  and  the  said 
{officer)  having  reported  to-  this  court  his  proceedings  in  the 
above  matter,  with  the  affidavits  presented  to  him  in  relation  to 
such  proceedings,  and  this  court  having  heard  the  proofs  and 
allegations  of  the  parties,  and  it  appearing  to  this  court  that  the 
allegations  in  the  said  petition  of  the  said  A.  B.  have  been  satis- 
factorily proved : 

It  is  hereby  ordered  that  the  bond  given  by  the  said  A.  B.,  at 
the  time  of  presenting  the  said  petition,  be  and  the  same  hereby 
is  canceled  ;  and  it  is  further  ordered  that  the  warrant  {or  war- 
rants) of  attachment  issued  by  the  said  {officer)  against  the  said 
A.  B.  be  and  the  same  hereby  is  {or  are)  discharged,  and  that  all 
property  which  may  have  been  attached  under  such  warrant  {or 
warrants)  be  released  therefrom. 

The  court  in  such  case  is  required  to  tax  the  costs  and  expen- 
ses of  the  debtor  incurred  in  obtaining  the  order,  and  to  cause 
the  same  to  be  paid  by  the  attaching  creditor,  and  may  enforce 
the  payment  thereof  by  attachment.    2  R.  S.  11  (11),  §  49. 

I  the  court  determines  that  the  allegations  contained  in  the 
petition  are  not  proved,  then  the  obligee  in  the  bond  given  by 
the  debtor  may  recover  the  penalty  thereof,  with  costs  ;  one  moi- 
ety of  the  penalty  may  be  retained  by  the  obligee,  or  his  repre- 
sentatives, and  the  other  moiety  must  be  paid  to  the  trustees  who 
may  be  appointed  in  the  case  ;  or,  if  no  trustees  be  appointed, 
such  moiety  may  be  retained  by  the  obligee.  2  R.  S.  11  (11), 
§50. 
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The  debtor  is  not  concluded  from  raising  the  question  as  to 
whether  the  affidavits  upon  which  the  attachment  issued  were 
sufficient  to  give  the  officer  jurisdiction,  in  consequence  of  having 
made  application  for  a  hearing  and  having  had  a  hearing  thereon. 
Matter  of  Faulkner,  4  Hill,  598. 

d.  Petition  iy  third  person.  If  a  third  person  to  whom  a 
debtor  has  assigned  or  delivered  any  property,  on  a  valuable 
consideration,  or  to  whom'  the  debtor  may  have  made  payments, 
after  the  publication  of  the  notice  of  attachment,  desires  to  con- 
test the  fact  of  such  debtor's  being  non-resident,  concealed  or 
absconding,  within  the  meaning  of  the  statute,  he  may  do  so,  on 
executing  a  bond  similar  to  that  required  of  a  debtor  (see,  ante, 
p.  18),  and  within  the  time  allowed  to  the  debtor  for  that  pur- 
pose ;  and  on  his  application  to  the  court  to  which  such  proceed- 
ings may  be  reported,  the  court  will  direct  such  allegations  to  be 
tried  by  a  jury,  and  also  direct  the  proper  proceedings  for  that 
purpose.    2  R.  S.  11  (12),  §  51. 

A  decision  by  a  jury  in  any  case  wjiere  a  trial  may  be  had 
pursuant  to  the  provisions  of  the  statute,  if  not  set  aside  by  the 
court,  is  declared  to  have  the  same  effect,  in  all  cases,  as  the 
determination  of  the  court  without  such  trial.  Id.,  §  53.  And 
the  same  proceedings  may  be  had  upon  the  bond  executed  by 
any  other  person  than  the  debtor,  as  are  provided  in  respect  to 
the  bond  of  the  debtor.  Id.    See,  ante,  p.  19. 

In  an  action  upon  such  a  bond,  given  to  obtain  the  release  of 
property  seized  upon  an  attachment  regularly  issued  against  a 
person  as  a  non-resident  debtor,  the  defendants  are  estopped  from 
denying  that  the  person'  proceeded  against  was  a  non-resident. 
That  question  can  only  be  tried  in  the  manner  pointed  out  by 
the  statute.    Haggart  v.  Morgan,  5  N.  Y.  (1  Seld.)  422. 

e.  How  far  dond  stays  proceedings.  The  proceedings  upon 
any  warrant  issued  pursuant  to  the  statute  are  not  stayed  or 
affected  by  the  petition  or  bond  given  as  previously  described 
{ante,  p.  19, 20),  until  an  order  is  granted  discharging  the  warrant ; 
except  that  no  sale  of  any  property,  other  than  such  as  may  be 
perishable,  will  be  allowed,  and  no  payment  of  any  debts  shall 
be  made  by  any  trustees  appointed  under  such  attachment,  until 
a  determination  is  made  by  the  court  to  which  the  petition  is 
referred.     2  R.  S.  11  (12),  §  53. 

But  if  any  debtor  against  whom  the  warrant  of  attachment  has 
issued  dies,  or  becomes  insane,  before  the  time  limited  for  his 


INSOLVENT  DEBTORS.  21 


Discliarge  of  attachment  on  security  —  Form  of  bond. 

appearance,  the  proceedings  thereon  are  stayed,  and  the  prop- 
erty seized  thereby  is  to  be  delivered  to  his  personal  representa- 
tives, or  to  the  committee  of  his  estate.  Id.  13  (14),  §  64.  If, 
however,  the  debtor  dies,  or  becomes  insane,  after  the  time  lim- 
ited for  his  appearance  has  expired,  the  proceedings  are  not 
thereby  affected.  Id.,  §  63 ;  Matter  of  Coates,  12  How.  344 ;  S.  C, 
3  Abb.  Ct.  App.  231. 

Section  11.  Discharge  of  attachment  on  security. 

a.  Application  for  a  discharge.  Every  debtor  against  whom 
any  warrant  of  attachment  has  been  issued  may,  at  any  time 
before  the  appointment  of  trustees  in  the  case,  make  application, 
in  person  or  by  attorney,  to  the  officer  who  issued  the  warrant 
for  an  order  discharging  the  same.  2  R.  S.  11  (12),  §  54 ;  Matter 
of  Faulkner,  4  Hill,  598. 

T).  Execution  of  iond,  and  proceedings  thereon.  Upon  making 
this  application,  the  debtor  or  his  agent  must  execute  and  deliver 
to  the  officer  to  whom  it  is  made  a  bond  to  the  creditors  pros- 
ecuting the  attachment,  in  a  penal  sum  double  the  amount  of  the 
debts  sworn  to  by  such  creditors,  with  sureties  approved  by  the 
officer,  conditioned  that  they  will  pay  to  each  attaching  creditor 
the  amount  justly  due  and  owing  by  such  debtor  to  him,  at  the 
time  when  he  becaihe  an  attaching  creditor,  on  account  of  any 
debt  so  claimed  and  sworn  to  by  him,  with  interest.  2  R.  S.  12 
(12),  §  55. 

The  bond  is  required  to  contain  the  further  condition  that,  in 
the  event  of  its  appearing  that  any  sum  of  money  was  due  to 
any  attaching  creditor,  the  debtor  will  pay  to  every  such  creditor 
the  costs  and  disbursements  incurred  in  obtaining  such  attach- 
ment and  of  the  proceedings  thereon.    Laws  of  1833,  ch.  52,  §  2. 

Form  of  hond. 

Know  all  men  hy  these  presents,  that  we,  A.  B.,  of,  etc.  {give 
names  and  residences  of  obligors),  are  held  and  firmly  bound 
unto  C.  D.,  etc.  {creditors  prosecuting  attachment),  in  the  sum 
of  $  ,  to  be  paid,  etc.  {penal  part  in  usual  form). 

Whereas,  a  warrant  of  attachment  has  been  issued  on  the 
application  of  the  said  {attaching  creditors),  against  the  said 
A.  B.,  as  an  absconding  or  concealed  {or  non-resident)  debtor, 
directed  to  the  sheriff  of  the  county  of  ,  commanding  him, 

etc.  {reciting  the  warrant). 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above- 
bounden  A.  B.,  etc.  {the  obligors),  shall  well  and  truly  pay  to 
the  said  {attaching  creditors),  and  to  each  of  them,  the  amounts 
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justly  due  and  owing  by  the  said  A.  B.  to  the  said  {creditors) 
severally,  at  the  times  when  they  severally  became  attaching 
creditors,  on  account  of  any  debt  claimed  and  sworn  to  by  them 
severally,  with  interest  thereon  : 

And  also  in  the  event  of  its  appearing  that  any  sum  of  money 
was  due  to  the  said  {creditors)^  if  the  said  A.  B.  shall  pay  to  them 
and  each  of  them  the  costs  and  disbursements  incurred  in  obtain- 
ing such  attachment,  and  of  the  proceedings  thereon,  then  this 
obligation  to  be  void;  otherwise  to  remain  in  full  force  and  virtue. 

{Signatures  and  seals  of  obligors.) 
Sealed  and  delivered ) 
in  presence  of       j 

( Witnesses.) 

Indorsed:  —  Approved  this  day  of  ,18    . 

{Officer'' s  signature^ 

Upon  the  execution  and  delivery  of  the  bond,  the  oificer  is 
required  to  grant  the  order  discharging  all  warrants  that  may 
have  been  issued  by  him,  or  of  which  he  has  notice,  against  such 
debtor  ;  and  no  further  or  other  proceedings  can  be  had  under 
the  provisions  of  the  statute,  founded  upon  any  demands  included 
in  such  bond.     2  R.  S.  12  (12,  13),  §  56. 

The  statute  provides  that  every  such  bond  is  to  be  held  for  the 
common  benefit  of  all  the  attaching  creditors,  and  may  be  pros- 
ecuted at  any  time  within  six  months  after  its  date,  and  not  after- 
ward, by  them  jointly,  or  by  any  one  of  them  separately,  in 
respect  to  his  separate  demand ;  and  in  every  such  action  the 
prosecuting  creditor  must  establish  his  demand  in  the  same 
manner  as  in  an  action  against  the  debtor.  Id.,  §  57.  Under  this 
provision  of  the  statute,  it  is  held  that  a  single  creditor  may 
maintain  a  suit  on  the  bond  in  his  own  name.  Pearce  v.  HitcTi- 
cocTc,  2  ]Sr.  Y.  (2  Comst.)  388. 

In  such  a  suit  the  plaintiff  is  not  bound  to  show  the  facts 
necessary  to  give  jurisdiction  to  the  ofiicer  who  issued  the  attach- 
ment, or  that  the  case  was  one  in  which  an  attachment  might  be 
issued  according  to  the  statute.  Kanouse  v.  Dormedy,  3  Denio, 
567.  See  Onderdonk  v.  Voorhis,  36  IST.  Y.  (9  Tiff.)  358  ;  S.  C,  2 
Trans.  App.  41.  The  bond  or  undertaking  remains  valid, 
although  the  attachment  is  subsequently  set  aside  on  counter 
affidavits.  Bildersee  v.  Aden,  62  Barb.  175  ;  S.  C,  12  Abb.  N.  S. 
324.  But  it  seems  that  the  rule  would  be  otherwise  if  the  attach- 
ment were  set  aside  because  of  the  insufficiency  of  the  afiidavits 
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on  which  the  attachment  was  originally  obtained.  Id. ;  Cadwell 
V.  Colgate,  7  Barb.  253.  See  Coleman  v.  Bean,  32  How.  370  ;  S. 
C,  3  Keyes,  94  ;  1  Abb.  Ct.  App.  394. 

The  obligor  in  such  bond  cannot  object  that  it  was  made  by 
the  defendant  in  an  attachment  with  only  one  surety.  Ward  v. 
Whitney,  3  Sandf.  399  ;  S.  C.  affirmed,  8  N.  Y.  (4  Seld.)  442. 

Section  12.  Trustees,  and  their  appointment. 

a.  When  and  how  appointed.  If,  after  the  publication  of  the . 
notice  of  attachment,  in  the  manner  already  described,  the  debtor 
against  whom  the  warrant  of  attachment  has  been  issued  does 
not  appear  and  satisfy  his  creditors,  within  the  time  limited  in 
the  notice,  and  if  such  warrant  has  not  been  discharged  in  the 
manner  described,  the  attorney  for  the  attaching  creditor  should 
see  that  trustees  are  appointed  agreeably  to  the  provisions  of  the 
statute ;  and  the  appointment  is  required  to  be  made  within  three 
months  after  the  expiration  of  the  time  limited  by  the  notice, 
otherwise  the  warrant  will  be  deemed  to  be  discharged  and  an- 
nulled.    2  R.  S.  12  (13),  §§  58,  59. 

The  mode  of  proceeding  for  the  appointment  of  trustees  is,  to 
procure  affidavits  from  the  publishers  of  the  papers  in  which  the 
notice  was  advertised,  of  the  due  publication  of  such  notice. 
These  affidavits  are  presented  to  the  officer  who  issued  the  war- 
rant, and  he  thereupon  nominates  and  appoints  three  or  more  fit 
persons  as  trustees,  and  signs  the  appointment.  Id.  Such  offi- 
cer is  also  required  to  indorse  on  the  appointment  an  order  allow- 
ing it  to  be  recorded,  which  will  entitle  it  to  be  recorded  by  the 
clerk  of  any  county  to  whom  it  may  be  presented  for  that  pur- 
pose. Id.,  §  60. 

b.  Recording  appointment.  And  the  statute  makes  it  the  duty 
of  the  trustees  to  cause  their  appointment  to  be  recorded  in  the 
office  of  the  clerk  of  every  county  in  which  any  property  shall 
have  been  seized  under  the  warrant  of  attachment  against  the 
debtor,  within  one  month  after  their  appointment.  2  R.  S.  12 
(13),  §  61.  It  is  held,  however,  that  this  provision  is  directory 
merely,  and  that  a  failure  to  comply  with  the  requirement  within 
the  prescribed  time  will  not  vitiate  the  proceedings  or  invalidate 
a  conveyance  of  property  made  by  the  trustees.  Wood  v.  Cha- 
pin,  13  N.  Y.  (3  Kern.)  509. 

c.  Effect  of  appointment.  The  appointment  of  trustees,  the 
record  thereof,  and  the  transcript  of  such  record,  duly  certified, 
are  declared  to  be  (except  on  the  hearing  of  a  petition  referred  to 
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any  court,  as  already  provided)  conclusive  evidence  that  the 
debtor  therein  named  was  a  concealed,  absconding  or  non-resi- 
dent debtor,  within  the  meaning  of  the  statute,  and  that  the  ap- 
pointment, and  all  the  proceedings  previous  thereto,  were  regu- 
lar. 3  R.  S.  13  (13),  §  62  ;  Hubbell  v.  Ames,  15  Wend.  372. 
Notwithstanding  this  provision  of  the  statute,  however,  any  per- 
son sought  to  be  affected  by  the  appointment  of  trustees  may 
raise  the  question  that  the  oflHicer  appointing  them  had  not,  on 
the  face  of  the  proceedings,  jurisdiction  to  issue  the  attachment. 
Matter  of  Hurd,  9  Wend.  465 ;  Matt;er  of  Faulkner,  4  Hill,  598  ; 
Becker  v.  Bryant,  7  Barb.  182  ;  Yan  Alstyne  v.  Erwine,  11  N. 
Y.  (1  Kern.)  331  ;■  Wood  v.  Chapin,  13  N.  Y.  (3  Kern.)  609  ;  Sta- 
ples V.  FaircMld,  3  N.  Y.  (3  Comst.)  41.  But  the  appointment 
of  trustees,  where  the  officer  had  acquired  jurisdiction  to  issue 
the  attachment,  precludes  the  debtor  from  alleging  that  jurisdic- 
tion had  been  lost  by  a  subsequent  irregularity.  Matter  of 
Clark,  3  Denio,  167. 

d.  Powers,  duties  and  ohligations  of  trustees.  This  subject 
will  be  fully  discussed  in  a  subsequent  article  of  this  chapter. 
See,  post,  art.  8. 

e.  Return  and  filing  of  warrant,  etc.  The  appointment  of 
trustees  having  been  made,  it  is  the  duty  of  the  sheriff  to  whom 
the  warrant  of  attachment  was  issued  to  return  the  same,  with 
Ms  proceedings  thereon,  to  the  officer  who  issued  it ;  or,  in  case 
warrants  have  been  issued  by  several  officers,  to  the  officer  who 
issued  the  first  warrant ;  who  is  required  to  cause  such  return 
and  proceedings  to  be  filed,  within  thirty  days  thereafter,  in  the 
office  of  a  clerk  of  the  supreme  court.    2  E,.  S.  13  (14),  §  65. 

The  sheriff  may  be  compelled  to  make  such  return  by  an  order 
of  such  officer  and  attachment  thereon.     Id.,  §  66. 

It  is  likewise  the  duty  of  every  officer  who  issues  any  warrant, 
pursuant  to  the  statute,  to  cause  the  affidavits  of  the  creditors 
presented  to  Mm,  or  transmitted  to  him,  by  any  other  officer, 
who  shall  have  issued  a  subsequent  warrant,  to  be  filed  in  the 
office  of  the  clerk  of  the  supreme  court  within  thirty  days  after 
receiving  the  same.  Id.,  §  67. 

/.  Report  of  proceedings.  Within  twenty  days  after  the 
appointment  of  the  trustees,  the  officer  who  made  the  appoint- 
ment is  required  to  make  a  report  to  the  supreme  court  of  all  the 
proceedings  had  before,  or  done  by,  Mm  under  the  statute.  2  R. 
S.  14  (14),  §  68.     And  the  report  must,  within  that  time,  be  filed 


INSOLVENT  DEBTORS.  25 

Proceedings,  how  vacated  or  removed  —  Certiorari. 

in  the  office  of  a  clerk  of  the  supreme  court,  after  wMcli  such 
court  has  full  jurisdiction  over  the  proceedings.  Id.  This  pro- 
vision is  held,  however,  to  be  directory  merely,  and  an  omission 
to  -make  and  file  the  report  within  the  specified  time  vsdll  not 
vitiate  the  proceedings  or  invalidate  a  conveyance  of  property 
made  by  the  trustees.  Wood  v.  Qhapin,  13  N.  Y.  (3  Kern.) 
509. 

The  court  will  not  entertain  a  motion  in  respect  to  the  regu- 
larity of  the  proceedings,  until  after  the  report  of  the  officer  has 
been  made.     Matter  of  Oilbert,  7  Wend.  490. 

The  report,  and  a  certified  copy  thereof,  under  the  seal  of  the 
court,  and  attested  by  the  clerk,  is  declared  to  be  conclusive  evi- 
dence that  the  proceedings  stated  therein  were  had  before  such 
officer.     2  R.  S.  14  (14),  §  68. 

Section  13.  Proceedings,  how  vacated  or  removed. 

a.  How  tiacated.  Where  the  attachment  has  been  irregularly 
issued,  as  for  instance,  by  an  officer  not  having  jurisdiction,  or 
on  insufficient  affidavits,  or  if  a  sufficient  prima  facie  case  has 
not  been  made  out  by  the  creditor,  the  debtor  against  whom  it 
has  been  issued  may,  on  motion  to  the  court,  have  it  set  aside, 
together  with  all  subsequent  proceedings.  Matter  of  Faulkner, 
4  HUl,  598  ;  Ex  parte  Haynes,  18  Wend.  611 ;  Matter  of  Hurd, 
9  id.  465  ;  Matter  of  HollingsJiead,  6  id.  553 ;  Matter  of  Clark, 
8  Denio,  167.  Although  this  motion  may  be  made  subsequent 
to  the  appointment  of  trustees  (id.),  it  will  not  be  heard  until 
after  the  officer  has  reported  his  proceedings  to  the  court  (Id.  ; 
Matter  of  Walsworth,  1  How.  61),  or  on  a  certiorari  returned. 
Matter  of  Gilbert,  7  Wend."  490. 

So,  the  statute  provides  that,  upon  examination  of  the  report, 
the  court  may  correct  any  errors  therein,  and  may  make  such 
order  as  seems  just ;  and  may  remit  the  proceedings  to  the  officer 
who  issued  the  warrant,  or  to  any  other  officer  having  authority 
to  issue  the  same,  or  proceed  to  do  such  acts  and  things  as 
remain  to  De  done  to  complete  the  proceedings.  2  R.  S.  14  (15), 
§70. 

&.  Certiorari.  The  proceedings  had  before  any  officer,  under 
the  provisions  of  the  statute,  may  also  be  removed  into  the 
supreme  court,  previous  to  any  report,  by  certiorari,  at  the 
instance  of  the  debtor,  or  of  any  creditor.  Any  proceedings  on 
the  warrant  is  not,  however,  stayed  by  such  certiorari.  2  E,.  S. 
1  (15),  §  69.  Upon  an  examination  of  the  return  to  the  certio- 
Vol.  VI.  — 3 
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rari,  the  court  is  authorized  to  correct  any  errors  therein,  and.  to 
make  such  order  as  shall  seem  just.     Id.,  §  70. 

After  an  attachment  has  been  regularly  issued  it  cannot  be 
discharged  by  the  officer  who  granted  it,  except  in  one  of  the 
cases  prescribed  by  the  statute.  He  has  no  power  to  make  an 
order  superseding  the  attachment,  upon  affidavits  contradicting 
the  fact  of  the  creditor' s  residence.  Matter  of  Marty,  3  Barb.  229. 
Nor  has  the  supreme  court  power  to  supersede  an  attachment, 
except  upon  the  return  of  the  officer  who  granted  it,  to  a  certio- 
rari directed  to  him.  Id. 


ARTICLE  II. 

ATTACHMEIfTS  AGAINST  DEBTOES  CONFINED  FOE  CEIMES. 

Section  1.  When  and  by  Trhom  application  may  Ibe  made  for  the 
appointment  of  trustees.  Provision  is  made  by  the  Revised 
Statutes  whereby  prisoners,  in  certain  cases,  may  be  proceeded 
against  as  absent  debtors.  Thus,  whenever  any  debtor  is  impris- 
oned in  the  State  prison  for  any  term  less  than  his  natural  life, 
or  in  any  penitentiary  or  county  jail  for  a  criminal  offense  for 
any  term  more  than  one  year,  application  may  be  made  by  any 
creditor  of  the  debtor,  or  by  any  of  his  relatives,  or  by  any  rela- 
tive of  his  wife,  for  the  appointment  of  trustees  to  take  charge 
of  the  estate  of  such  debtor.  2  R.  S.  15  (15),  §  1.  This  provision 
of  the  statute  is  not,  however,  in  exclusion  of  the  ordinary  rem- 
edy by  action.  Davis  v.  Duffle,  4  Abb.  N.  S.  478 ;  S.  C,  1  Abb. 
Ct.  App.  486  ;  3  Keyes,  606  ;  3  Trans.  App.  54  ;  affirming  S.  C,  8 
Bosw.  617;  reversing  S.  C,  18  Abb.  360. 

Section  2.  Application,  where  made.  Application  for  the 
appointment  of  trustees  may  be  made  to  any  of  the  officers 
enumerated  {ante,  2,  art.  1,  §  3,  a)  as  authorized  to  issue  warrants 
against  absent,  concealed  or  non-resident  debtors. 

Form  of  application. 

To  A.  B.,  justice  of  the  supreme  court  {or  other  officer) : 

The  undersigned,  CD.,  of,  etc.,  a  creditor  {or  relative)  of  E.  F. 
{or  a  relative  of  M.  F.,  wife  of  E.  F.),  hereby  makes  application 
for  the  appointment  of  trustees  to  take  charge  of  the  estate  of  the 
said  E.  P.,  who  is  now  imprisoned  in  the  State  prison  at  , 

in  the  State  of  New  York ;  which  application  is  made  under  and 
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in  pursuance  of  article  second  of  title  first  of  chapter  fifth,  of  part 
second  of  the  Revised  Statutes.  C.  D. 

Section  3.  On  what  papers  appointment  may  be  made.  Upon 
producing  a  copy  of  the  sentence  of  conviction  of  such  debtor, 
duly  certified  by  the  clerk  of  the  court,  under  his  seal  of  office, 
together  vrith  an  afiidavit  of  the  applicant  that  such  debtor  is 
actually  imprisoned  under  such  sentence,  and  is  indebted  in  any 
sum  vsrhatever,  the  officer  to  whom  the  application  is  made  may 
immediately  appoint  two  or  more  fit  persons  to  be  trustees  of  the 
estate  of  such  debtor.  2  R.  S.  15  (16),  §  2.  See  Davis  v.  Duffie, 
8  Bosw.  617. 

Form  of  affidavit. 

State  of  New  Yoek,  |  „„  . 

County  of  .  )  **' ' 

C.  D.,  of  the  said  county,  being  duly  sworn,  deposes  and  says, 
that  E.  F.,  the  person  named  in  the  annexed  certified  copy  of 
sentence  of  conviction,  is  now  actually  imprisoned  in  the  State 
prison  at  ,  in  the  State  of  New  York,  under  and  in  pursu- 

ance of  the  said  sentence  of  conviction. 

That  this  deponent  is  a  creditor  {or  relative)  of  the  said  E.  P. 
{or  a  relative  of  M.  F.,  wife  of  said  F.  F.),  and  that  the  said  E. 
F.  is  indebted  to  this  deponent  {or  to  R.  S.,  of,  etc.)  in  the  sum 
of  $  ,  on  account  for  goods,  wares  and  merchandise  sold 

and  delivered  to  the  said  E.  F.  by  this  deponent  {or  'by  the  said 
R.  8.). 

{Jurat.)  C.  D. 

A  certified  copy  of  the  sentence  of  conviction  should  be  an- 
nexed to  the  above  affidavit. 

Appointment  of  trustees. 

Whereas,  C.  D.,  a  creditor  {or  as  the  case  may  he)  of  E.  P., 
a  debtor  confined  for  crime,  did,  on  the  day  of  ,  18    , 

make  application  to  me  for  the  appointment  of  trustees  to  take 
charge  of  the  estate  of  the  said  E.  F.,  and  did  also  produce  a 
copy  of  the  sentence  of  conviction  of  the  said  E.  F. ,  duly  certified 
by  M.  W.,  Esq.,  clerk  of  the  court  of  {specify  tJie  court  before 
wMch  tTie  conviction  was  had),  under  his  seal  of  office,  by  which 
court  the  said  sentence  of  conviction  was  passed,  together  with 
an  affidavit  of  the  said  C.  D.,  showing  that  he  is  a  creditor  {or 
relative)  of  the  said  E.  F.  {or  a  relative  of  M.  F.,  wife  of  said  F. 
F.),  and  that  the  said  B.  F.  is  actually  imprisoned  under  the  said 
sentence,  and  is  indebted  to  the  said  CD.  {or  other  person)  in 
the  sum  of  $ 
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Now,  therefore,  I,  D.  M.,  justice  of  the  supreme  court  {or 
other  officer),  do,  in  pursuance  of  the  authority  to  me  given  by 
article  two,  of  title  one,  of  chapter  five,  of  part  second  of  the 
Revised  Statutes,  hereby  appoint  E.  B.  and  J.  P.,  two  fit  per- 
sons, to  be  trustees  of  the  estate  of  the  said  E.  F.,  with  such 
powers  concerning  the  estate  of  the  said  E.  F.  as  are  conferred 
by  the  said  statute. 

Griven  under  my  hand  and  seal  this  day  of  ,  18    . 

{Signature  and  seal.) 

Section  4.  Effect  of  appointment.  The  appointment  of  trus- 
tees is  declared  to  have  the  same  efi"ect  as  the  publication  of  a 
notice  of  an  attachment  against  an  absconding  debtor  (see, 
ante,  8,  art.  1,  §  4,  c),  and  vests  in  the  trustees  the  same  rights  in, 
and  powers  over,  the  estate,  real  and  personal,  of  the  debtor,  as 
the  appointment  of  trustees  of  the  estates  of  absconding  debtors. 
2  R.  S.  15  (16),  §  3.     See,  ante,  23,  art.  1,  §  13  ;  post,  art.  8. 

Section  5.  Powers  and  duties  of  trustees.  The  trustees  are 
required  to  pay  the  debts  of  the  imprisoned  debtor,  in  the  man- 
ner hereafter  described  {post,  art.  8),  and  in  like  manner  must 
account  ,and  be  subject  to  the  same  control,  obligations  and 
responsibilities.  After  paying  such  debts,  and  their  disburse- 
ments and  commissions,  they  are  authorized,  under  the  direction 
of  the  officer  who  appointed  them,  or  of  any  justice  of  the  supreme 
court,  from  time  to  time,  to  apply  the  surplus  of  any  moneys  in 
their  hands  to  the  support  of  the  wife  and  children  of  such  debtor, 
and  of  such  other  relatives  as  he  may  be  bound  to  support,  and 
to  the  education  of  his  children.    2  R.  S.  15  (16),  §  4. 

Section  6.  Proceedings  on  the  discharge  of  the  debtor.  When- 
ever any  such  imprisoned  debtor  is  lawfully  discharged  from  his 
imprisonment,  the  trustees  so  appointed  are  required  to  deliver 
up  to  him  all  the  estate,  real  and  personal,  of  such  debtor,  and 
all  moneys  belonging  to  him  remaining  in  their  haftds,  after 
retaining  a  sufficient  sum  to  satisfy  the  expenses  which  they  may 
have  incurred  in  the  execution  of  their  trust,  and  their  lawful 
commissions.    Id.,  §  5. 
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ARTICLE  III. 

PKOCEEDINGS  BY  INSOLVENT  DBBTOE  TO   OBTAIl^  HIS   DISCHAEGB   FEOM 

HIS   DEBTS. 

Section  1.  In  genei'al.  The  provisions  of  the  present  insolvent 
law  of  this  State  are  embraced  within  the  Revised  Statutes,  part 
two,  chapter  fiv^,  title  one,  article  three.  See  2  R.  S.  16.  It  is 
held  that  the  power  conferred  upon  congress  by  the  constitution, 
to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,  having  been  exercised  by  the  enactment  of  a  law 
for  that  purpose,  on  March  2,  1867,  that  law  became  paramount 
and  exclusive,  and  suspended  the  operation  of  the  insolvent  laws 
of  this  State  over  all  cases  within  its  purview.  Shears  v.  Sol- 
'Mnger,  10  Abb.  N.  S.  287;  Matter  of  Jacobs,  12  id.  273  ;  Oris- 
wold  V.  Pratt,  9  Mete.  16  ;  Sturges  v.  CrowninsJiield,  4  Wheat. 
122  ;  Ogden  v.  Saunders,  12  id.  213.  See  Olark  v.  Binning er, 
38  How.  341 ;  S.  C,  39  id.  363. 

However  this  may  be,  it  is  thought  proper  in  this  place  to  give, 
in  regular  order,  a  description  of  the  proceedings  by  insolvent 
debtors  to  obtain  a  discharge  from  their  debts  under  the  provis- 
ions of  the  Revised  Statutes.  And  as  preliminary  to  this,  it 
may  be  observed  that  a  compliance  with  the  provisions  of  the 
statute  relative  to  voluntary  assignments,  made  pursuant  to  the 
application  of  an  insolvent  and  his  creditors,  is  a  condition  pre- 
cedent to  such  discharge.  People  v.  Stryker,  24  Barb.  649 ; 
Merry  v.  Sweet,  43  id.  475.  See  Rockwell  v.  Brown,  11  Abb. 
N.  S  .  400  ;  S.  C,  42  How.  226  ;  1  Jones  &  Spen.  381.  The  statute, 
being  designed  to  deprive  creditors  of  all  remedy  for  the  recovery 
of  their  debts,  should  be  construed  strictly,  and  it  cannot  be 
extended  by  implication  beyond  the  fair  and  legitimate  meaning 
of  the  terms  used  by  the  legislature.  Salter s  v.  Tobias,  3  Paige, 
338. 

Section  2.  Who  may  be  discharged.  Under  the  statute,  every 
insolvent  debtor  may  be  discharged  from  his  debts,  as  therein 
prescribed,  upon  executing  an  assignment  of  all  his  estate  for  the 
benefit  of  his  creditors,  and  upon  the  provisions  of  the  statute 
being  duly  complied  with.  2  R.  S.  16  (17),  §  1.  The  insolvent 
must,  however,  be  a  resident  of  this  State,  in  order  to  be  entitled 
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to  a  discharge.    Id.  35  (36),  §  2 ;    Matter  of  Wrigley,  4  Wend. 
602  ;   S.  C.  affirmed,  8  id.  134. 

And  the  statute  further  provides  that,  where  it  appears  on  the 
hearing,  by  the  examination  of  the  insolvent  or  otherwise,  that 
such  insolvent,  at  any  time  v^ithin  two  years  before  presenting 
his  petition  for  his  discharge,  under  the  provisions  of  the  statute, 
in  contemplation  of  his  becoming  insolvent,  or  of  his  petitioning 
for  a  discharge,  or  knowing  of  his  insolvency,  has  made  an 
assignment,  sale  or  transfer,  either  absolute  or  conditional,  of 
any  part  of  his  estate,  real  or  personal,  or  of  any  interest  therein, 
or  has  confessed  any  judgment  or  given  any  security,  with  a 
view  to  give  a  preference  for  an  antecedent  debt  to  any  creditor, 
he  will  not  be  entitled  to  a  discharge  under  the  statute.  2  R.  S. 
20  (21),  §  24.  See  RusJier  v.  Sherman,  28  Barb.  416  ;  Morewood 
V.  HolUster,  6  N.  Y.  (2  Seld.)  309 ;  Stanton  v.  Ellis,  12  N.  Y. 
(2  Kern.)  575;  Hale  v.  Sweet,  40  N.  Y.  (1  Hand)  97;  Small  v.. 
Graves,  7  Barb.  576. 

Section  3.  The  petition,  and  by  whom  signed.  The  form  of  the 
petition  upon  which  the  proceedings  are  founded  is  not  pre- 
scribed by  the  statute,  but  it  is  required  to  be  signed  by  the 
insolvent  debtor,  and  also  by  so  many  of  his  creditors  residing 
within  the  United  States  as  have  debts  in  good  faith  owing  to 
them  by  such  debtor  then  due,  or  thereafter  to  become  due,  and 
amounting  to  at  least  two-thirds  of  all  the  debts  owing  by  him 
to  creditors  residing  within  the  United  States.  2  R.  S.  16 
(17),  §  2. 

Creditors  who  reside  out  of  this  State,  but  within  the  United 
States,  are  required  to  annex  to  their  petition  the  original 
accounts,  or  sworn  copies,  and  the  original  specialties  or  written 
securities,  if  any,  on  which  their  demands  arise  or  depend.  Id. 
36  (37),  §  9. 

So,  if  the  petitioning  creditor  has  any  mortgage,  judgment,  or 
other  collateral  security  for  the  payment  of  his  claim,  he  must 
add  to  his  signature  to  the  petition  a  declaration  that  the  same 
is  relinquished  to  the  assignees  to  be  appointed  in  the  proceed- 
ings. 2  R.  S.  36  (37),  §  11.  The  omission  to  do  so,  however,  is 
not  a  defect  depriving  the  officer  of  jurisdiction  over  the  matter, 
but  at  most,  an  irregularity,  to  which  objections  should  be  made 
before  him  {PTiilips'  case,  43  Barb.  108;  S.  C,  19  Abb.  281 ; 
Manufacturing  Co.  v.  Armstrong,  12  id.  472) ;  though  it  would 
be  otherwise  if,  after  rejecting  the  debt  so  secured,  less  than  two- 
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thirds  in  amount  of  the  creditors,  as  shown  by  the  petition,  have 
united  in  the  proceeding.  Morewood  v.  Hollister,  6  N.  T.  (2 
Seld.)  309. 

A  petitioning  creditor,  who  adds  to  his  signature  the  declara- 
tion of  release  as  required  by  the  statute,  thereby  only  transfers 
to  the  assignee  any  and  every  lien  or  security  upon  the  estate 
and  property  of  the  debtor ;  not  a  lien  or  security  upon  the 
property  of  a  third  person.  When,  therefore,  such  creditor  has 
a  joint  judgment  against  two,  the  signing  of  the  petition  of  one 
does  not  transfer  to  the  assignee  his  claim  against  or  lien  upon 
the  property  of  the  other.  Elsworth  v.  Caldwell,  48  N.  Y. 
(3  Sick.)  680  ;  affirming  S.  C,  18  Abb.  20  ;  S.  C,  27  How.  188. 

Where  the  creditor  is  a  corporation  the  petition  may  be  signed 
by  a  director,  or  other  officer  of  the  corporation,  who  is  duly 
authorized  under  its  common  seal  to  do  so  (2  E..  S.  36  [37],  §  7 ; 
and,  if  partners,  or  joint  companies,  are  creditors,  the  petition 
may  be  made  and  signed  by  either  of  the  partners,  or  any  one  of 
such  company.    Id.,  §  8. 

Petition  for  discharge. 

To  the  Hon.  C.  F.,  justice  of  the  supreme  court  {or  other  officer, 
as  the  case  may  he). 

The  petition  of  Gr.  B.,  an  insolvent  debtor  residing  at  , 

in  the  county  of  ,  and  State  of  New  York,  and  others  whose 

names  are  hereunto  subscribed,  creditors  of  the  said  insolvent, 
residing  within  the  United  States,  respectfully  shows :  That  the 
said  petitioner,  from  many  unforeseen  and  unfortunate  circum- 
stances, has  become  insolvent,  and  wholly  unable  to  pay  his 
debts  ;  wherefore,  he  and  your  other  petitioners  are  desirous 
that  his  estate  should  be  distributed  among  his  creditors  in  pay- 
ment of  their  debts,  so  far  as  the  same  will  extend  ;  and  for  that 
purpose  pray  that  all  his  estate,  real  and  personal,  may  be  as- 
signed over,  and  delivered  up  to  J.  M.,  of,  etc.,  and  Gr.  W.,  of, 
etc.,  as  assignees  appointed  by  the  said  creditors  having  debts 
in  good  faith  owing  to  them  by  the  said  insolvent  now  due,  or 
hereafter  to  become  due,  and  amounting  to  at  least  two-thirds  of 
all  the  debts  owing  by  the  said  insolvent  to  creditors  residing 
within  the  United  States  ;  and  further,  that  the  said  insolvent 
may  be  discharged  from  his  debts  agreeably  to  the  directions  of 
the  statutes  of  this  State  concerning  "Voluntary  assignments 
made  pursuant  to  the  application  of  an  insolvent  and  his  cred- 
itors." 

{Dated,  etc.)  A;  B. 
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{Insert  amount  due  each  creditor  opposite  to  Ms  name.) 

S.  T.  $ 

W.  M.  $ 

P.L.  $ 

{If  the  creditor  has,  either  in  his  own  name  or  in  trust  for 
Mm,  any  mortgage,  judgment,  or  other  security,  or  assignment 
hy  %oay  of  security,  for  securing  the  payment  of  his  demand, 
add  to  his  signature  the  following) :  And  the  mortgage  {or 
judgment,  etc.,  as  the  case  may  be),  held  by  me  as  security  for 
the  said  debt,  which  mortgage  is  dated  on,  etc.,  and  was  executed 
by  to  ,  is  hereby  relinquished  to  the  assignees  to  be 

appointed  in  these  proceedings,  for  the  benefit  of  all  the  cred- 
itors of  the  said  insolvent. 

Afidavit  of  residence  of  insolvent. 

County  of  ,  ss.  : 

I,  E,.  M.,  of  ,  do  swear  that  G.  B.,  named  in  the  annexed 

petition,  is  an  inhabitant  actually  residing  at  ,  in  the 

county  of  ,  and  State  of  New  York. 

Sworn  to,  etc.  R.  M. 


-') 


Section  4.  Who  may  become  petitioning  creditors.  We  have 
seen  in  the  preceding  section  that  any  of  the  creditors  of  the 
debtor  residing  within  the  United  States  may  petition  for  his  dis- 
charge, and  that  a  corporation  is  deemed  a  creditor  within  the 
meaning  of  the  statute. 

So  executors  and  administrators  may  .become  petitioning  cred- 
itors for  the  discharge  of  an  insolvent,  under  the  order  of  the 
surrogate  to  whom  they  may  be  liable  to  account,  or  of  the 
supreme  court,  or  any  justice  thereof.  And  in  such  case  they 
will  be  chargeable  only  for  the  sum  they  shall  actually  receive 
on  the  dividend  of  the  insolvent's  estate.  2  R.  S.  16  (17},  §  3. 
And  the  same  is  true  of  trustees,  as  well  as  receivers  and  as- 
signees, of  the  estate  of  any  creditor  of  an  insolvent,  whether 
created  by  operation  of  law  or  by  the  act  of  the  parties.  Laws 
of  1850,  chap.  210.  But,  previous  to  this  act,  it  was  held  that  a 
mere  naked  trustee  could  not  become  a  petitioning  creditor  under 
the  statute.    Matter  of  Sherryd,  2  Paige,  602. 

A  creditor  of  any  copartnership  firm,  or  of  any  joint  debtors, 
may  unite  with  any  one  or  more  of  the  members  of  any  such 
copartnership  firm,  or  with  any  one  or  more  of  any  such  joint 
debtors,  in  a  petition  for  the  discharge  of  such  partner  or  part- 
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ners,  joint  debtor  or  debtors,  from  Ms  or  their  debts,  under  the 
provisions  of  the  statute.  Laws  of  1849,  chap.  176.  Creditors 
residing  out  of  this  State,  and  within  the  United  States,  may 
petition  and  unite  in  any  petition,  in  the  same  manner  as  resident 
creditors.    2  R.  S.  36  (37),  §  9. 

Whenever  a  petitioning  creditor  has  purchased,  or  procured  to 
be  assigned  to  him,  any  debt  or  demand  against  the  debtor  in 
respect  to  whom  or  whose  estate  he  is  a  petitioner,  for  less  than 
the  nominal  amount  of  such  debt  or  demand,  and  whenever  any 
executor  or  administrator  shall  petition  in  respect  to  any  such 
debt  or  demand,  the  person  petitioning  shall  be  deemed  a  cred- 
itor to  the  amount  only  of  the  sum  or  value  actually  and  in  good 
faith  paid  by  him,  or  by  his  testator  or  intestate,  for  such  debt 
or  demand  (Id.,  §  10  ;  Emherson^s  case,  16  Abb.  457),  and  pros- 
ecuting the  debt  to  judgment  does  not  alter  the  case.  lb.  See 
Small  V.  Graves, 1  Barb.  676. 

A  creditor  who  has  the  body  of  his  debtor  in  execution  cannot 
be  a  petitioning  creditor  under  the  insolvent  act.  Beaty  v.  Beaty, 
2  Johns.  Ch.  430.  But  if,  after  the  debtor  is  arrested  upon  exe- 
cution, he  is  discharged  pursuant  to  the  statute  of' 1857,  the  cred- 
itor may  doubtless  unite  in  the  petition  the  same  as  if  the  execu- 
tion against  the  body  had  not  been  issued.  Laws  of  1857,  chap. 
427.  The  arrest  and  detention  of  a  judgment  debtor  amounts  to 
a  satisfaction  of  the  judgment  only  for  the  time  being.  Fassett 
V.  Tallmadge,  15  Abb.  205. 

Section  5.  Affidavit  of  petitioning  creditors.  Every  petition 
must  be  accompanied  by  the  affidavit  of  each  petitioning  creditor, 
to  be  taken  before  any  officer  authorized  to  take  affidavits  to  be 
read  in  courts  of  record,  stating  that  the  sum  specified  therein, 
and  annexed  to  the  name  of  the  petitioner  subscribed  to  such 
petition,  is  justly  due  to  him,  or  will  become  due  to  him  at  some 
future  time  to  be  specified  therein  ;  also  stating  the  nature  of  the 
demand,  and  whether  arising  on  any  written  security  or  other- 
wise, with  the  general  ground  and  consideration  of  such  indebt- 
edness; and  that  neither  he  nor  any  person  to  his  use  has 
received  from  such  insolvent,  or  any  other  person,  payment  of 
any  demand,  or  any  part  thereof,  in  money,  or  in  any  other  way 
whatever,  or  any  gift  or  reward  whatsoever,  upon  any  express 
or  implied  trust  or  confidence  that  he  should  become  a  petitioner 
for  such  insolvent.    2  R.  S.  16  (17),  §  4. 

If  the  petition  is  made  by  trustees,  receivers,  or  assignees,  they 
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are  required  to  make  and  annex  to  it  the  affidavit  required  above, 
except  that  they  may  state  therein  the  nature  of  the  demand  in 
respect  to  which  they  become  petitioning  creditors,  and  w^hether 
arising  on  any  written  security  or  otherwise,  with  the  general 
ground  and  consideration  of  such  indebtedness,  on  information 
and  belief,  setting  forth  the  grounds  of  their  belief ;  and  their 
affidavit  must  be  accompanied  by  the  affidavit  of  the  insolvent, 
as  to  all  matters  which  are  so  stated  on  information  and  belief. 
Laws  of  1850,  chap.  210,  §  2. 

If  a  corporation  is  creditor,  the  affidavit  may  be  made  and 
signed  by  a  director  or  other  officer  thereof  (2  R.  S.  36  [37],  §  7), 
and  if  partners  or  joint  companies  are  creditors,  it  may  be  made 
and  signed  by  either  of  the  partners,  or  by  any  one  of  such  com- 
pany.    Id.,  §  8. 

In  case  of  creditors  residing  out  of  this  State,  the  affidavits 
sworn  to  by  them,  before  a  judge  or  clerk  of  ,a  court  of  record 
of  the  State,  district  or  territory  in  which  they  reside,  duly 
authenticated  under  the  seal  of  such  court,  will  be  received  by 
every  officer  or  court,  in  proceedings  under  the  statute,  in  the  same 
manner  as  if  sUch  affidavits  were  made  before  a  proper  officer  in 
this  State.  Id.,  §  9.  And  so,  if  the  affidavits  are  taken  before  a 
commissioner  for  the  State  of  New  York,  residing  in  another 
State.     Laws  of  1850,  chap.  270,  §  2. 

The  provisions  of  the  statute  given  above,  which  require  the 
petition  of  the  insolvent  to  be  accompanied  by  the  affidavit  of 
each  petitioning  creditor,  stating  the  nature  of  his  demand,  with 
the  general  ground  and  consideration  of  such  indebtedness,  is 
not  complied  with  by  an  affidavit  merely  stating  a  sum  to  be 
justly  due  from  the  insolvent  for  two  promissory  notes,  given  for 
an  amount  specified.  Gillies  v.  Crawford,  2  Hilt.  338.  See 
Merry  v.  Sweet,  43  Barb.  475.  And  where  the  affidavit  of  one 
of  the  petitioning  creditors,  whose  demand  was  necessary  to  be 
included  to  make  up  the  required  two-thirds  in  amount  of  all 
the  debts  owing  by  the  insolvent,  gave  no  other  statement  of 
indebtedness,  it  was  held  that  the  officer  to  whom  the  petition 
was  presented  acquired  no  jurisdiction  to  proceed  under  the  act, 
and  that  the  discharge  granted  bv  him  was  void.  Gillies  v. 
Crawford,  2  Hilt.  338. 
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Afidavit  of  creditor. 

State  of  New  Yobk,  )       . 

County  of  .         j      " 

S.  T.,  of  ,  in  said  county,  one  of  the  petitioning  creditors 

of  G.  B.,  an  insolvent  debtor,  being  duly  sworn,  says  :  That  the 
sum  of  $  ,  lawful  money  of  the  United  States,  being  the 

sum  annexed  to  the  name  of  this  deponent,  subscribed  to  the 
petition  hereto  annexed,  is  justly  due  to  him  {or  will  become  due  to 
%im  at  a  future  time,  as  specified  Tierein),^  and  that  the  said  debt 
accrued  to  this  deponent  by,  etc.  {stating  the  nature  of  the 
demand,  and  whether  arising  on  any  written  security  or  other- 
wise, and  the  general  ground  and  consideration  of  the  indebt- 
edness, and,  if  not  then  due,  when  it  will  become  due).  And 
that  neither  this  deponent,  nor  any  person  to  his  use,  has  received 
from  said  insolvent,  or  from  any  other  person,  payment  of  any 
demand  or  any  part  thereof  in  money,  or  in  any  other  way  what- 
ever, or  any  gift  or  reward  whatsoever,  upon  any  express  or 
implied  trust  or  confidence  that  he  should  become  a  petitioner 
for  the  said  insolvent.  S.  T. 

Sworn,  to,  etc. 

Section  6.  Insolvent's  schedule.  The  insolvent  is  required  to 
annex  to  and  deliver  with  his  petition,  to  the  officer  to  whom  it 
is  presented,  a  schedule  containing  : 

1.  A  full  and  true  account  of  all  his  creditors ; 

2.  The  place  of  residence  of  each  creditor,  if  known  to  such 
insolvent,  and,  if  not  known,  the  fact  to  be  so  stated  ; 

3.  The  sum  owing  to  each  creditor,  and  the  nature  of  each 
debt  or  demand,  whether  arising  on  written  security,  on  account, 
or  otherwise  ; 

4.  The  true  cause  and  consideration  of  such  indebtedness  in 
each  case,  and  the  place  where  such  indebtedness  accrued ; 

5.  A  statement  of  any  existing  judgment,  mortgage,  or  collat- 
eral or  other  security,  for  the  payment  of  any  such  debt ; 

6.  A  full  and  true  inventory  of  all  the  estate,  both  real  and 
personal,  in  law  and  equity,  of  such  insolvent ;  of  the  incum- 
brances existing  thereon,  and  of  all  the  books,  vouchers  and 
securities  relating  thereto.    2  E.  S.  17  (18),  §  5. 

The  bare  omission  of  the  name  of  a  creditor  from  the  schedule 
is  not  sufficient  to  invalidate  the  discharge  {American  MasJc  and 
Cap  Go.  V.  Son,  7  Rob.  233 ;  S.  C,  3  Abb.  333  ;  Small  v.  Graves, 
7  Barb.  576),  nor  is  the  mis-statement  of  the  amount  due  any 
creditor  alone  sufficient.    Id.    To  have  that  effect  such  omission 
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must  be  fraudulent.  Id. ;  American  Flask  and  Cap  Co.  v.  Son, 
7  Rob.  233 ;  S.  C,  3  Abb.  333.  See  Soule  v.  Chase,  1  Abb.  N.  S. 
48.  So  it  is  held  that  a  debtor's  discharge  under  the  insolvent 
laws  of  another  State  operates  to  relieve  him  from  liability  for  a 
debt,  although  the  creditor  was  not  mentioned  in  the  schedule 
of  insolvency  proceedings,  or  notified  of  the  proceedings,  or  the 
debt  contained  in  the  schedule  of  debts,  where  the  omission  is 
by  mistake,  inaccuracy,  or  ignorance,  and  not  willful  or  fraudu- 
lent.   Hall  v.  EobMns,  4  Lans.  463. 

Where  it  appears  from  the  papers  that  the  true  cause  and  con- 
sideration of  the  alleged  indebtedness  of  an  insolvent  debtor  to 
a  creditor  are  not  set  forth  in  the  schedule,  this  is  a  matter  proper 
for  the  consideration  and  determination  of  the  judge  who  hears 
the  petition.  And  the  creditors  having  the  notice  required  by 
the  statute  will,  if  they  neglect  to  appear  and  raise  the  objec- 
tion, be  concluded,  in  case  the  ofl3.cer  has  the  requisite  jurisdic- 
tion, except  as  to  matters  which  the  statute  declares  sufficient  to 
avoid  the  discharge.  People  v.  SlryTcer,  24  Barb.  649.  See  Merry 
V.  Sweet,  48  id.  475. 

To  confer  jurisdiction  on  the  oflBcer,  the  schedule  should  state 
the  amount  owing  to  each  creditor  therein  named  ;  and,  where  it 
was  in  blank  as  to  the  sum  owing  to  one  of  the  creditors  it  was 
held  that  this  was  a  jurisdictional  defect  which  rendered  the  dis- 
charge void,  notwithstanding  it  recited  that  two-thirds  in  amount 
of  the  creditors  united  in  the  petition,  and  that  it  satisfactorily 
appeared  to  the  oflBcer  that  the  insolvent  had  in  all  respects  com- 
plied with  the  requirements  of  the  statute.  Stanton  v.  Ellis,  12 
]Sr.  Y.  (2  Kern.)  575. 

The  schedule  should  not  omit  to  particularly  specify  the 
nature  of  the  debts,  and  the  true  cause  and  consideration  of  them. 
Thus,  something  more  should  be  stated  than  that  the  debt  was 
due  on  a  note.  Slidell  v.  McOrea,  1  Wend.  156 ;  Oillies  v.  Craw- 
ford, 2  Hilt.  338.  See  Merry  v.  Sweet,  43  Barb.  175  ;  Matter  of 
Cook,  15  Johns.  183 ;  Stanton  v.  Ellis,  12  N.  Y.  (2  Kern.)  575  ; 
McNair  v.  Gilbert,  3  Wend.  344  ;  Soule  v.  Chase,  1  Rob.  222 ; 
S.  C,  1  Abb.  N.  S.  48. 

Defects  in  the  schedule  may  be  remedied  by  amendment  on 
the  return  day  of  the  order  to  show  cause.  See  Brodie  v. 
Stephens,  2  Johns.  289  ;  Matter  of  Rosenberg,  10  Abb.  N.  S. 
450  ;  Matter  of  Hurst,  7  Wend.  239  ;  Morewood  v.  Hollister,  6 
N.  Y.  (2  Seld.)  309. 
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Section  7.  Insolrent's  affldayit.  An  affidavit  by  the  insolvent, 
in  the  form  prescribed  by  the  statute,  must  be  annexed  to  the  peti- 
tion, account  and  inventory,  and  must  be  sworn  to  and  sub- 
scribed by  such  insolvent  in  the  presence  of  the  officer  before 
whom  the  proceedings  are  instituted,  who  is  required  to  certify 
the  same.    The  affidavit  must  be  in  the  following  form : 

"  I,  ,  do  swear  {or  affirm,  as  the  case  may  he)  that  the 

account  of  my  creditors  and  the  inventory  of  my  estate,  which 
are  annexed  to  my  petition  and  herewith  delivered,  are  in  all  re- 
spects just  and  true,  and  that  I  have  not,  at  any  time  or  in  any 
manner  whatsoever,  disposed  of,  or  made  over,  any  part  of  my 
estate  for  the  future  benefit  of  myself  or  my  family,  or  in  order 
to  defraud  any  of  my  creditors,  and  that  I  have  in  no  instance 
created  or  acknowledged  a  debt  for  a  greater  sum  than  I  hon- 
estly and  truly  owed,  and  that  I  have  not  paid,  secured  to  be 
paid,  or  in  any  way  compounded  with  any  of  my  creditors  with 
a  view  fraudulently  to  obtain  the  prayer  of  my  petition."  2  R. 
S.  17  (18),  §  7. 

A  compliance  with  the  requirement  of  the  statute,  that  the 
affidavit  be  sworn  to  before  the  officer  to  whom  the  petition  is 
presented,  is  requisite  in  order  to  give  the  officer  jurisdiction  to 
proceed  to  grant  the  discharge.  And,  in  a  case  where  it  ap- 
peared that  the  affidavit  was  sworn  to  before  a  commissioner  of 
deeds,  it  was  held  that  the  proceedings  were  invalid  for  that 
reason.  Small  v.  WTieaton,  4  E.  D.  Smith,  306 ;  S.  C,  2  Abb. 
175.  See  Ely  v.  CooJc,  2  HUt.  406 ;  S.  C,  9  Abb.  366  ;  S.  C. 
affirmed,  28  N.  T.  (1  Tiffi)  865 ;  2  Abb.  Ct.  App.  14.  And  per- 
mitting the  insolvent  to  make  an  additional  affidavit,  on  the  hear- 
ing before  the  officer,  does  not  cure  the  defect.  See  Id. ;  Small 
V.  Wheaton,  2  Abb.  175  ;  S.  C,  4  E.  D.  Smith,  306. 

Where  the  affidavit  of  the  insolvent  debtor  stated  that  he  had 
not  disposed  of,  or  made  over,  any  part  of  his  estate  for  the  future 
benefit  of  himself  and  family,  instead  of  stating  for  the  future 
benefit  of  himself  or  family,  it  was  held  deficient,  and  the  dis- 
charge granted  upon  it  void.  Hale  v.  Sweet,  40  N.  Y.  (1  Hand) 
97 ;  affirming  S.  C.,  43  Barb.  475.  See  Bullymore  v.  Cooper,  46 
N.  Y.  (1  Sick.)  236  ;  affirming  S.  C,  2  Lans.  71. 

Section  8.  Application,  where  made.  Application  may  be  made 
to  any  of  the  officers  mentioned,  ante,  art.  1,  §  3,  a. 

In  the  city  of  New  York  application  may  also  be  made  to  any 
judge  of  the-  superior  court  (2  R,  S.  281,  §  33  ;  Renard  v.  Har- 
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gous,  13  N.  Y.  [3  Kern.  J  259  ;  Belaney  v.  Brett,  51  N.  Y.  [6  Sick.j 
78)  or  court  of  common  pleas  (Laws  1847,  chap.  255,  §  7  ;  Laws 
"l873,  chap.  239,  §  1),  or  to  the  city  judge  of  that  city.  Apery's 
case,  6  Abb.  144.  In  the  city  of  Buffalo  applications  may  also 
be  made  to  the  judges  of  the  superior  court  of  that  city  (Laws 
1857,  chap.  361,  §  25),  and  in  the  city  of  Brooklyn  to  the  city  judge 
thereof.  Laws  1849,  chap.  125,  §  26  ;  Laws  1870,  chap.  470,  §  4  ; 
Laws  1871,  chap.  282,  §  4 ;  Laws  1873,  chap.  239,  §  1. 

Ttie  application  must  be  made  to  an  officer  residing  in  the 
county  in  which  the  insolvent  debtor  resides,  and  proof  of  such 
residence  must  be  made  at  the  time  of  presenting  the  petition, 
and  before  any  order  will  be  granted  thereon.  2  R.  S.  35  (36),  §  2. 
See  Matter  of  Wrigley,  8  Wend.  134 ;  Brown  v.  AsTibough,  40 
How.  260. 

If,  however,  there  is  no  officer  residing  within  the  county,  and 
disinterested,  as  creditor  or  otherwise,  to  whom  application  for  a 
discharge  can  be  made,  then  the  application  may  be  made  to  any 
such  officer  residing  in  any  other  county ;  but  no  place  can  be 
appointed  for  the  hearing  on  any  application  out  of  the  county 
in  which  the  insolvent  resides.     2  E..  S.  35  (36),  §  4. 

In  case  of  the  death,  sickness,  resignation,  removal  from  office, 
absence  from  the  county  of  his  residence,  or  other  disability  of 
any  officer  before  whom  proceedings  under  the  statute  may  have 
been  commenced,  the  proceedings  may  be  continued  by  his  suc- 
cessor in  office,  or  by  any  other  officer  residing  in  the  same 
county  who  might  have  originally  instituted  such  proceedings,  in 
the  same  manner  and  with  the  like  effect  as  if  originally  com- 
menced before  him.     2  R.  S.  35  (36),  §  5. 

If  there  is  no  officer  in  the  same  county  competent,  under  the 
preceding  section,  to  continue  such  proceedings,  then  any  judge 
of  the  county  courts  may  attend  at  the  time  and  place  appointed 
for  the  hearing  of  any  matter,  and  may  adjourn  the  same  to  the 
next  county  court  or  court  of  common  pleas  to  be  held  in  and 
for  the  county  in  which  such  hearing  was  appointed  ;  and  the 
said  court  shall  proceed  therein  in  the  same  manner  and  with 
the  like  authority  as  the  officer  who  commenced  such  proceed- 
ings.   Id.,  §  6. 

Section  9.  Order  to  show  cause,  and  notice  of  order.  Upon 
receiving  the  petition,  schedule  and  affidavit,  it  is  the  duty  of 
the  officer  to  make  an  order  requiring  all  the  creditors  of  the 
insolvent  to  show  cause,  if  any  they  have,  at  a  certain  time  and 
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place  to  be  specified  by  Mm,  why  an  assignment  of  the  insol- 
vent' s  estate  should  not  be  made,  and  he  be  discharged  from  his 
debts.  2  R.  S.  18  (18),  §  8.  If  the  order  is  ma;de  by  a  judge  of 
a  county  court,  and  not  of  the  degree  of  counselor  at  law,  the 
order  must  require  cause  to  be  shown  at  the  term  of  such  court 
to  be  held  next  after  the  expiration  of  the  time  of  publication 
of  the  notice  thereof  as  directed  by  the  statute  ;  and  the  order  is 
required  to  specify  the  time  and  place  at  which  such  term  will 
be  held.  In  every  other  case  the  order  will  require  cause  to  be 
shown  before  the  officer  to  whom  the  petition  is  presented.  Id., 
§9. 

The  hearing  on  the  application  should  be  appointed  for  some 
place  in.  the  county  where  the  insolvent  resides,  even  though  the 
application  be  made  to  an  officer  residing  in  another  county.  2 
R.  S.  35  (36),  §  4. 

Order  to  show  cause. 

Upon  reading  the  petition  of  G.  B.,  and  also  of  the  creditors  of  G 
B.,  an  insolvent  debtor,  and  the  schedule  and  affidavits  annexed 
thereto,  it  is  ordered  that  all  the  creditors  of  the  said  Q-.  B.  show 
cause,  if  any  they  have,  before  me,  on  the        day  of        next,  at 
o'clock  in  the  noon,  at  the  chambers  of  the  supreme  court, 

in  the  city  hall.  New  York  {or  other  p^Lace),  why  an  assignment  of 
the  said  insolvent's  estate  should  not  be  made  and  he  be  discharged 
from  his  debts,  pursuant  to  the  provisions  of  the  statute  for  the 
discharge  of  an  insolvent  from  his  debts.  Notice  of  which  is  to 
be  published  for  six  weeks  (or  ten  weeTcs,  as  the  case  may  he)  in 
the  State  paper  and  in  the  newspaper  printed  in  the  city  {or  vil- 
lage) of.  ^  enti^Q^i^e  {name  of  newspaper).  {If  necessary, 
add :  and  also  in  the  newspaper  printed  in  the  city  of  New 
TorJc,  entitled  the  ). 

And  I  do  hereby  further  direct  that  notice  of  this  order  be 
served,  either  in  person  or  by  letter,  on  each  of  the  creditors  of 
the  said  insolvent  G.  B.,  residing  in  the  United  States,  and  whose 
place  of  residence  is  known  to  the  said  G.  B.  And  the  service 
of  the  notice  of  this  order  shall  be  made  on  each  of  the  said  cred- 
itors in  person,  or  by  letter  addressed  to  him  by  mail,  at  his 
known  and  usual  place  of  residence.  If  such  service  shall  be 
personal,  then  it  shall  be  at  least  twenty  days,  and  if  by  mail, 
then  forty  days  before  the  said  day  of  next. 

{Dated,  etc.)  C.  T., 

Justice  of  supreme  court  {or  other  officer). 
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Notice  to  creditors. 

To  S.  T.  {ncrnie  of  creditor). 

Please  take  notice,  that  on  the  day  of  j  18    ,  an 

order  was  granted  by  the  Hon.  C.  T.,  justice  of  the  supreme  court 
(or  county  judge,  or  as  the  case  may  be),  on  the  petition  of  Gr. 
B.,  of,  etc.,  an  insolvent  debtor  and  so  many  of  his  creditors 
residing  within  the  United  States  whose  debts  amounted  to  at 
least  two-thirds  of  all  the  debts  owing  by  the  said  Gr.  B.  to  cred- 
itors residing  within  the  United  States,  requiring  all  the  creditors 
of  the  said  G.  B.  to  show  cause  before  him  at  the  chambers  of 
the  supreme  court,  at  ,  in  the  city  of  ,  on  the 

day  of  ,  18    ,  at        o'clock,  in  the  noon  of  that  day, 

why  an  assignment  of  the  estate  of  the  said  Gr.  B.  should  not  be 
made  and  he  be  discharged  from  his  debts,  pursuant  to  the  pro- 
visions of  the  third  article,  of  title  first,  of  chapter  fifth,  of  part 
second  of  the  Eevised  Statutes.  G.  B.,  Insolvent. 

{Dated,  etc.) 

Section  10.  Publication  and  seryice  of  notice.  The  statute  also 
requires  the  officer  making  the  order  to  direct  notice  of  its  con- 
tents to  be  published  in  the  State  paper,  and  in  a  newspaper 
printed  in  the  county  in  which  the  application  is  made,  if  there 
be  one,  and  if  not,  in  a  newspaper  printed  nearest  to  such  county. 
If  one-fourth  part  in  amount  of  the  debts  owing  by  the  insolvent 
has  accrued  in  the  city  of  New  York,  or  is  due  to  creditors  resid- 
ing there,  the  officer  must  also  designate  a  newspaper  in  that 
city  in  which  the  notice  is  to  be  published.     2  R.  S.  18  (19),  §  10. 

If  all  the  creditors  of  the  insolvent  reside  within  one  hundred 
miles  from  the  place  at  which  they  are  required  by  the  order  to 
show  cause,  the  officer  must  also  direct  such  notice  to  be  pub- 
lished once  in  each  week  for  six  weeks  successively  ;  and  in  like 
manner  for  ten  weeks  successively,  if  any  of  the  creditors  reside 
more  than  one  hundred  miles  distant  from  such  place.     Id.,  §  11. 

It  is  also  further  made  the  duty  of  the  officer  granting  the 
order,  in  all  cases  where  any  of  the  creditors  of  the  insolvent 
reside  in  the  United  States,  and  where  the  place  of  such  resi- 
dence is  known  to  the  insolvent,  to  direct  the  service  of  notice  of 
such  order  on  each  creditor  in  person,  or  by  letter  addressed  to 
him  by  mail  at  his  known  and  usual  place  of  residence,  and  if 
such  service  be  personal,  it  must  be  at  least  twenty  days,  and 
if  by  mail,  forty  days  before  the  day  fixed  for  showing  cause 
against  the  discharge.    Laws  of  1847,  chap.  366,  §  1. 
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If  the  State  is  a  creditor  of  tlie  insolvent  the  notice  may  be 
served  on  the  attorney-general,  who,  in  proceedings  under  the 
statute,  represents  the  State,     a  R.  S.  39  (40),  §  30. 

The  notice  may  he  published  in  the  following  manner : 

First,  a  general  heading,  stating  whether  such  notices  are  for 
the  purpose  of  being  discharged  from  debt,  or  for  the  purpose  of 
having  the  person  exonerated  from  imprisonment,  is  to  be  pre- 
fixed to  each  class  of  applicants  ;  next,  the  date  of  the  first  pub- 
lication of  the  notice  ;  next,  the  name  of  the  ofiicer  before  whom 
creditors  are  required  to  appear ;  next,  the  place  appointed  for 
such  appearance;  next,  the  time  for  such  appearance.  And 
every  such  publication  wUl  be  deemed  as  valid  as  if  the  notice 
had  been  published  at  length.     2  R.  S.  648  (667),  §  44. 

The  printer's  fees  for  publishing  the  notice  are  seventy-five 
cents  per  folio  (one  hundred  words)  for  the  first  insertion,  and 
fifty  cents  for  each  subsequent  insertion  after  the  first.  Laws  of 
1869,  chap.  831. 

In  computing  the  time  for  the  publication  and  service  of  the 
notice  the  rule  in  such  cases  is  to  exclude  the  first  day  and 
include  the  last.  Thus,  personal  service  on  the  first  for  the 
twenty -first  of  any  month  would  be  sufficient.  See  Westgate  v. 
Handlin,  7  How.  372 ;  Bayton  v.  Mclntyre,  5  id.  117 ;  S.  C, 
3  Code  R.  164.  And  if  the  service  is  by  mail,  it  is.  sufficient  if 
the  letter  is  deposited  in  the  post-office  on  the  first  of  April  for 
the  eleventh  of  May.  See  Hornby  v.  Cramer,  12  How.  490  ;  Bunce 
V.  Reed,  16  Barb.  347.     See  Steinle  v.  Bell,  12  Abb.  N.  S.  171. 

If  the  notice  is  directed  to  be  published  six  weeks  the  first 
publication  must  be  at  least  forty-two  days,  or  six  full  weeks, 
before  the  day  appointed  for  the  hearing ;  or,  if  directed  to  be 
published  ten  weeks,  then  at  least  seventy  days,  or  ten  full 
weeks,  before  such  day  ;  and  publication  must  be  made  in  every 
intervening  week,  or  until  the  expiration  of  the  time  directed. 
Anonymous,  1  Wend.  90 ;  People  v.  Oray,  19  How.  238 ;  S.  C, 
10  Abb.  468.  See  Bunce  v.  Meed,  16  Barb.  347 ;  Olcott  v.  Rob- 
inson, 21  N.  Y.  (7  Smith)  150  ;  Wood  v.  Morehouse,  45  N.  Y.  (6 
Hand)  368 ;  Wood  v.  Terry,  4  Lans.  80  ;  Soule  v.  Chase,  1  Abb. 
N.  S.  48;  Steinle  v.  Bell,  12  id.  171. 

Notice  to  be  published. 

Notice  of  an  application  for  the  discharge  of  an  insolvent 
from  his  debts,  pursuant  to  the  provisions  of  article  third  of  the 
Vol.  VL— 6 
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Affidavits  of  service  and  publication  of  notice,  etc. —  Hearing  and  proceedings  thereon, 

first  title  of  the  fifth  chapter  of  the  second  part  of  the  Revised 
Statutes.  G.  B.,  Applicant. 

Notice  first  published  on  the  day  of  ,  18     .    Cred 

itors  to  appear  before  C.  F.,  justice  of  the  supreme  court,  at 
chambers,  in  ,  city  of  ,  on  the  day  of  next, 

at  ten  o'clock  in  the  forenoon. 

{Dated,  etc.) 

Affidavit  of  service  of  notice. 
( Venue.) 

R.  S.,  of  ,  being  duly  sworn,  says,  that  on  the  day 

of  ,  18     ,  he  served  upon  S.  T.,  W.  M.  and  Pi  L.,.  and  each 

and  every  of  them,  a  copy  of  the  annexed  notice  to  creditors,  by 
delivering  to  the  said  persons,  and  each  and  every  of  them,  per- 
sonally, a  true  copy  of  the  said  notice. 

{If  service  was  ty  mail,  say :)  That  on  the  day  of  , 

18  ,  he  served  upon  S.  T.  a  copy  of  the  annexed  notice  to  cred- 
itors, by  depositing  a  true  copy  thereof  in  the  United  States  post- 
ofiice  at  ,  properly  folded  and  directed  to  the  said  S.  T., 

at  his  place  of  residence,  to  wit,  at  ,  and  paying  the  post- 

age thereon. 

Sworn,  etc.  R.  S. 

Affidavit  of  publication  of  notice  to  creditors. 
{ Venue.) 

_   M.  C. ,  of .  ,  being  duly  sworn,  says  :  That  he  is,  and  dur- 

ing the  whole  time  hereinafter  mentioned  has  been,  the  printer 
{or  foreman,  or  principal  clerk  of  the  printer)  of  the  ,  a 

newspaper  printed  in  ,  and  that  the  annexed  printed  notice 

to  creditors  was  published  in  said  newspaper  six  (or  ten)  weeks 
successively,  at  least  once  in  each  week,  which  publication  was 
commenced  on  the  day  of  ,  18      ,  and  terminated  .on 

the  day  of  ,  18    . 

Sworn,  etc.  M.  C. 

Section  11.  Hearing  and  proceedings  thereon. 

a.  In  general.  On  the  day  or  at  the  term  appointed  in  the 
order  to  show  cause,  or  on  any  subsequent  day  or  term  that  the 
officer  or  court  before  whom  cause  is  required  to  be  shown,  may 
appoint,  the  officer  or  court,  as  the  case  may  be,  proceeds  to  hear 
the  proofs  and  allegations  of  the  parties.  2  R.  S.  18  (19),  §  12, 
And  although  the  officer  may,  in  the  exercise  of  his  discretion, 
wait  for  parties  beyond  the  arrival  of  the  precise  time  appointed. 
yet,  in  strictness,  he  is  not  bound  to  do  so  {Ex  parte  Hagaman, 
2  Hill,  415)  ;  and  an  application  to  set  aside  a  discharge,  on  the 
ground  that  the  officer  refused  to  hear  the  objections  of  a  cred- 
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itor,  who  appeared  to  show  cause  thirty  minutes  after  the  hour 
appointed  for  the  hearing,  was  denied  by  the  court.  Matter  of 
Pulver,  6  Wend.  632.  The  proceedings  may  be  vacated,  how- 
ever, if  through  any  artifice  parties  have  been  misled  as  to  the 
time  appointed,  or  have  been  prevented  from  appearing  at  such 
time.    Matter  of  Bradstreet,  13  Johns.  385. 

&.  Preliminary  proof  s.  Before  proceeding  to  hear  the  proofs 
and  allegations  of  the  parties,  and  prior  to  any  proceedings  had 
on  the  day  appointed  for  showing  cause,  preliminary  proof  is 
required  to  be  given,  to  the  satisfaction  of  the  officer,  of  the  ser- 
vice of  notice  upon  the  creditors  in  the  manner  pointed  out  by 
the  statute.  Laws  of  1847,  chap.  366,  §  2.  See,  ante,  38, 40,  §§  8,  9. 
And  before  any  proceedings  are  had,  other  than  hearing  the 
proofs  and  allegations  of  the  parties,  proof  will  also  be  required 
of  the  publication  of  the  notice  upon  the  creditors  (2  R.  S.  18 
[19],  §  12.  See,  ante,  12,  §  9) ;  and  without  such  proof  the  officer 
has  no  authority  to  grant  the  discharge,  or  any  of  the  necessary 
orders  prior  thereto.  Lewis  v.  Page,  8  Abb.  N.  S.  200  ;  Stanton 
V.  Ellis,  16  Barb.  319.  See  Soule  v.  Chase,  1  Abb.  N.  S.  48. 
But  it  is  held,  however,  that  if  the  officer,  without  such  proof, 
assumes  to  act,  and  grants  a  discharge,  it  will  be  binding,  except 
in  a  direct  proceeding,  by  appeal  or  certiorari  to  review  the 
officer's  decision.  Rusher  y.  87ierman,2S  Barb.  416;  Stanton 
V.  Ellis,  12  N.  Y.  (2  Kern.)  575.  See  Hall  v.  RohUns,  61 
Barb.  33. 

e.  Proceedings  by  creditor  to  oppose  discharge.  At  the  time 
appointed  in  the  order  to  show  cause  the  creditors  may  appear 
to  contest  the  right  of  the  insolvent  to  a  discharge.  And  if,  after 
being  duly  served  with  notice  of  the  order,  the  creditors  neglect 
to  appear  and  raise  objections,  they  will  be  concluded,  in  case 
the  officer  has  the  requisite  jurisdiction,  except  as  to  those  mat- 
ters which  by  statute  are  declared  sufficient  to  avoid  the  dis- 
charge. Matter  of  Bradstreet,  13  Johns.  385  ;  People  v.  StryJcer, 
24  Barb.  649. 

Those  creditors  who  are  recognized  in  the  schedule  as  such,  by 
the  insolvent,  are  the  only  ones,  it  is  held,  who  have  the  right  to 
appear  and  contest  the  proceedings.  All  others,  when  they  come 
in  to  oppose  the  discharge  as  creditors,  must  first  prove  their 
claims  as  subsisting  ones,  otherwise  they  are  not  authorized  to 
appear  and  oppose  the  discharge.     Avery''  s  case,  6  Abb.  144. 

d.  Demand  of  jury,  and  proceedings  thereon.  Every  creditor 
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opposing  the  discharge  may,  at  the  time  appointed  for  the  first 
hearing,  demand  that  the  case  be  heard  and  determined  by  a  jury ; 
and  he  will  be  entitled  to  an  order  to  that  effect,  on  filing  with 
the  officer  or  court  a  specification,  in  writing,  of  the  grounds  of 
his  objections  to  the  discharge.    2  E,.  S.  18  (19),  §  13. 

If  the  demand  is  made  to  any  court  before  which  a  hearing  is 
had,  a  jury  is  to  be  drawn  in  the  same  manner  as  for  the  trial  of 
civil  causes,  from  the  jurors  summoned  and  attending  the  court, 
who  are  to  be  sworn  by  the  court  "  well  and  truly  to  hear,  try 
and  determine  the  validity  of  the  objections  specified."  See  2 
E.  S.  19  (20),  §§  14, 16.  But  where  the  demand  for  a  jury  is  made 
to  a  single  officer,  such  officer  is  required  to  nominate  eighteen 
reputable  freeholders  of  the  county,  and  to  issue  a  summons  to 
the  sheriff  or  any  constable  of  the  county,  commanding  him  to 
cause  the  persons  so  nominated  to  appear  before  such  officer  at 
a  time  and  place  specified  in  the  summons,  not  less  than  six  nor 
more  than  twelve  days  from  the  time  of  issuing  the  same.  2  'R. 
S.  19  (20),  §  15;  And  at  the  time  and  place  so  appointed  twelve 
of  the  persons  summoned  and  appearing  are  to  be  balloted  for 
and  drawn,  in  the  same  manner  as  jurors  in  a  court  of  record 
(see  2  R.  S.  420  [437]),  and  are  to  be  sworn  by  the  officer  "  weU 
and  truly  to  hear,  try  and  determine  the  validity  of  the  objections 
so  specified."     See  2  R.  S.  19  (20),  §  16. 

The  penalty  incurred  by  any  person  summoned  as  a  juror  who 
refuses  or  neglects  to  attend  without  reasonable  excuse,  to  be 
determined  by  the  officer  issuing  the  summons,  is  a  forfeit  of  $10, 
to  be  recovered  by  any  creditor  at  whose  instance  the  summons 
was  issued  ;  or  in  case  of  his  neglect  to  prosecute  for  the  same,  it 
is  then  competent  for  the  insolvent  to  sue  for  and  recover  such 
penalty.     2  R.  S.  37  (38),  §  17  ;  Laws  1830,  chap.  258,  §  3.  • 

The  sheriff  or  constable  summoning  the  jury  is  entitled  to 
receive  $1.12|-,  and  each  juror  attending  and  sworn  twenty-five 
cents.  These  fees,  as  well  as  all  other  expenses  of  the  hearing 
of  any  case  by  a  jury,  must  be  paid  by  the  creditors  demanding 
such  hearing.     2  R.  S.  37  (39),  §  18. 

The  jury  having  been  drawn  and  sworn,  either  by  a  court  or 
officer,  and  having  heard  the  proofs  and  allegations  of  the  par- 
ties, are  then  to  determine  the  matters  submitted  to  them,  and 
for  that  purpose  are  to  be  kept  together  by  some  proper  officer, 
sworn  as  is  usual  in  like  cases  in  courts  of  record,  untU  they 
agree  upon  their  verdict,  which  verdict  is  to  be  conclusive  in  the 
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premises.  2  R.  S.  19  (20),  §  17.  The  verdict  so  rendered  is  to  be 
recorded  by  the  court  or  officer  in  the  minutes  of  the  proceedings. 
2  R.  S.  19  (20),  §  18. 

There  is  but  one  hearing  allowed  before  a  jury,  and  if  the  jury 
cannot  agree  after  being  kept  together  for  such  time  as  the  officer 
or  court  deems  reasonable,  they  are  to  be  discharged  ;  and  the 
court  or  officer  must  decide  upon  the  merits  of  the  application  as 
if  no  jury  had  been  called.    2  R.  S.  19  (20),  §  19. 

When  any  of  the  matters  required  to  be  established  previous 
to  granting  an  order  of  assignment  have  been  submitted  to  a  jury, 
as  provided  by  the  statute,  and  have  been  found  in  favor  of  the 
insolvent,  the  finding  is  conclusive  as  to  such  matters  upon  the 
officer  or  court  before  whom  the  proceedings  are  pending,  and 
an  assignment  is  to  be  directed  accordingly.  2  R.  S.  21  (22), 
§26. 

The  statute  makes  it  the  duty  of  the  court  or  officer  to  keep 
minutes  of  the  material  parts  of  the  testimony  delivered  before 
either,  and  of  the  examinations  of  any  debtor.  2  R.  S.  37  (38), 
§  16.  So  all  proceedings  are  required  to  be  filed  by  the  officer 
before  whom  they  have  been  consummated,  within  three  months 
thereafter,  with  the  clerk  of  the  county  in  which  the  officer 
resides.     2  R.  S.  39  (40),  §  27. 

Demand  of  a  jury. 

{Title  of  proceeding^ 
To  {the  court  or  officer)  : 

I,  S.  T.,  one  of  the  creditors  of  the  said  Gr.  B.,  hereby  give 
notice  that  I  intend  to  oppose  the  application  of  the  said  Gr.  B. 
for  a  discharge  as  an  insolvent  debtor,  and  demand  that  the  case 
of  the  said  G.  B.,  returnable  before  you  this  day,  be  heard  and 
determined  by  a  jury.  The  following  is  a  specification  of  my 
objections  to  his  discharge,  to- wit  {specifying  the  grounds  of 
objectiori).  S.  T. 

{Dated,  etc.) 

order  thereon. 

{Titte>> 

S.  T.,  one  of  the  creditors  of  G.  B.,  an  insolvent  debtor,  having 
demanded  that  the  case  of  the  said  insolvent  be  heard  and  deter- 
mined by  a  jury,  and  having  filed  with  me  {or  the  clerk  of  this 
court)  a  specification  in  writing  of  the  grounds  of  his  objections 
to  the  discharge  of  the  said  Gr.  B.  as  an  insolvent  debtor : 

It  is  ordeked,  That  the  case  of  the  said  insolvent  be  heard  and 
determined  by  a  jury  {or,  if  the  application  is  to  a  court,  Add), 
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and  that  the  said  jury  be  drawn  in  the  same  manner  as  for  the 
trial  of  civil  causes,  from  the  jurors  summoned  and  attending 
this  court. 

e.  Adjournments.  For  the  convenience  of.  parties,  or  other- 
wise, the  proceedings  may,  from  time  to  time,  be  adjourned. 
2  R.  S.  37  (38),  §  13. 

/.  Witnesses  and  evidence.  The  court  or  officer  before  whom 
the  hearing  may  be  pending  is  empowered  to  issue  a  subpoena 
requiring  the  wife  of  the  debtor,  or  any  other  person,  whether 
an  opposing  creditor  or  not,  to  appear  and  testify  concerning  the 
subject-matter ;  and  the  debtor  and  any  creditor  may  in  all  cases 
be  examined  at  the  instance  of  any  creditor.     2  R..  S.  37  (38),  §  13. 

The  appearance  of  every  person  duly  subpcenaed  and  neglecting 
or  refusing  to  appear  may  be  enforced  by  attachments,  issued  by 
such  officer  or  court ;  and  if,  after  appearance,  any  such  person 
refuses  to  testify,  he  may  be  committed  to  prison  until  he  sub- 
mits. 2  R.  S.  37  (38),  §  14.  The  penalty  for  wUlfuUy  disobeying 
the  subpoena  is  a  forfeit  of  $125,  to  be  recovered  by  and  in  the 
name  of  the  party  at  whose  instance  the  person  was  subpoenaed. 
2  R.  S.  37  (38),  §  15. 

Upon  application  of  any  creditor  of  the  insolvent,  the  officer 
who  made  the  order  for  publication  of  notice  may,  at  any  time 
not  less  than  three  weeks  previous  to  the  day  or  term  fixed  for 
the  hearing  of  the  petition,  by  written  order,  require  the  insol- 
vent to  bring  before  such  officer,  or  before  the  court,  at  the  time 
appointed  for  the  hearing,  the  wife  of  the  insolvent,  in  case  she 
does  not  reside  within  this  State,  to  the  end  that  she  may  be 
examined  as  a  witness.  And  if  she  does  not  attend  at  the  time 
and  place  specified,  the  insolvent  will  not  be  entitled  to  his  dis- 
charge, unless  he  proves  to  the  satisfaction  of  the  court  or  officer 
that  he  was  unable  to  procure  her  attendance  for  the  purpose  of 
being  examined.     2  R.  S.  19  (20),  §§  20,  21. 

At  the  hearing  of  the  petition  before  a  jury  or  otherwise,  the 
insolvent  may  be  examined  on  oath,  at  the  instance  of  any  cred- 
itor, touching  his  estate  or  debts,  or  any  matter  stated  in  the 
schedule  ;  and  he  may  be  required  to  state  any  changes  that 
have  occurred  in  the  situation  of  his  property  since  the  making 
of  the  schedule,  and  particularly  whether  he  has  collected  any 
debts  or  demands,  or  made  any  transfers  of  any  part  of  his  real 
or  personal  estate.     This  provision  of  the  statute  is  not,  how- 
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ever,  to  be  so  construed  as  to  prevent  any  snch  creditor  from 
contradicting  or  impeaching,  by  other  competent  testimony,  any 
evidence  given  by  the  insolvent.     2  R.  S.  20  (20),  §  22.' 

Section  12.  Effect  of  changes  in  insolvent's  property  after  the 
presentation  of  this  petition.  If,  on  the  examination,  or  other- 
wise, it  appears,  by  competent  proof,  that  the  insolvent  has 
collected  any  debts  or  demands,  or  made  any  transfer,  absolute, 
conditional  or  otherwise,  of  any  part  of  his  real  or  personal 
estate  since  the  making  of  the  schedule  annexed  to  his  petition, 
he  wUl  be  required  forthwith  to  pay  to  the  officer,  or  to  the  clerk 
of  the  court  before  whom  the  hearing  is  pending,  the  full 
amount  of  all  debts  and  demands  so  collected  or  received  by 
him,  and  the  full  value  of  all  property  so  transferred  by  him,  ex- 
cept such  parts  of  both  as  satisfactorily  appear  to  the  officer  or 
court  were  necessarily  expended  by  the  insolvent  for  the  sup- 
port of  himself  or  his  family.  And  no  discharge  will  be  granted 
to  him  under  the  statute,  until  such  payment  is  made,  or  secu- 
rity satisfactory  to  the  officer  or  court  is  given  that  such  payment 
will  be  made  within  thirty  days  thereafter,  to  the  assignees  of  the 
insolvent.    See  2  R.  S.  20  (21),  §  23. 

Section  13.  When  discharge  will  he  denied.  A  discharge  will 
be  denied  where  it  appears  on  the  hearing,  by  the  examination 
of  the  inselvent,  or  otherwise,  that  he  has,  at  any  time  within  two 
years  before  presenting  his  petition  for  his  discharge,  under  the 
statute,  in  contemplation  of  his  becoming  insolvent,  or  of  his 
petitioning  for  a  discharge,  or  knowing  of  his  insolvency, 
made  any  assignment,  sale  or  transfer,  either  absolute  or  condi- 
tional, of  any  part  of  his  estate,  real  or  personal,  or  of  any  inter- 
est therein,  or  has  confessed  any  judgment,  or  given  any  secu- 
rity with  a  view  to  give  a  preference  for  an  antecedent  debt  to 
any  creditor.    2  R.  S.  20  (21),  §  24. 

Thus,  an  assignment  by  a  debtor  of  all  his  estate  to  trustees 
for  the  payment  of  his  debts  is,  against  the  debtor,  conclusive 
evidence  of  his  insolvency  at  the  time  of  its  execution  ;  and  such 
assignment  giving  a  preference  to  some  creditors  in  the  payment 
of  their  demands  is  a  bar  to  the  discharge  of  the  debtor  from  his 
debts  which  existed  when  the  assignment  was  made.  Morewood 
V.  RoUister,  6  N.  Y.  (2  Seld.)  309. 

And  so  a  discharge  will  be  denied  where  the  insolvent,  in  con- 
templation of  obtaining  the  discharge,  confesses  a  judgment,  on 
which  his  property  is  sold,  although  it  be  confessed  to  a  trustee 
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for  the  benefit  of  all  his  creditors  without  preference ;  the  judg- 
ment and  sale  under  it  being  considered  an  assignment  in  fraud 
of  the  statute.     Matter  of  Hurst,  7  Wend.  239. 

Section  14.  Order  directing  an  assignment,  and  proceedings 
thereon.  If  it  satisfactorily  appears  to  the  officer  or  court  before 
whom  the  application  is  pending,  in  cases  where  no  jury  has 
been  required,  or  the  jury  have  disagreed,  that  the  insolvent  is 
justly  and  truly  indebted  to  the  petitioning  creditors  in  the  sums 
by  them  respectively  mentioned  in  their  affidavits ;  that  such 
sums  amount  in  the  aggregate  to  two-thirds  of  all  the  debts  that 
were  owing  by  the  insolvent,  at  the  time  of  presenting  his  peti- 
tion, to  creditors  residing  within  the  United  States  ;  that  such 
insolvent  has  honestly  and  fairly  given  a  true  account  of  his 
estate,  and  has  in  all  things  conformed  to  the  matters  required 
of  him  by  the  statute,  an  assignment  will  be  directed  of  all  the 
insolvent's  estate,  both  in  law  and  equity,  in  possession,  re- 
version, or  remainder,  excepting  from  the  articles  mentioned  in 
his  inventory,  such  articles  of  wearing  apparel  and  bedding  as 
in  the  opinion  of  the  officer  or  court  will  be  reasonable  and  neces- 
sary for  the  insolvent  and  his  family  to  retain,  and  also  the  arms 
and  accouterments  required  by  law  to  be  provided  by  any  citizen 
enrolled  in  the  militia.     2  E.  S.  20  (21),  §  25. 

The  assignment  is  directed  to  be  made  to  the  person  or  per- 
sons nominated  as  assignee  or  assignees  by  the  petitioning  cred- 
itors, or  by  such  a  number  of  them  as  have  owing  to  them  a  major 
part  of  the  debts  constituting  the  two-thirds,  as  required  by  the 
statute.  Id.  21  (22),  §  27.  Before  entering  upon  his  duties  the 
assignee  must  take  and  subscribe  an  oath  to  "  well  and  truly 
execute  the  trust  reposed  in  him  by  his  appointment,  according 
to  the  best  of  his  skill  and  understanding,"  which  oath  is  to  be 
filed  with  the  officer  appointing  him.    Id.  41  (42),  §  5. 

Upon  application  to  the  assignees,  it  is  their  duty  to  furnish 
the  insolvent  a  certificate,  under  their  hands  and  seals,  stating 
that  such  insolvent  has  assigned  and  delivered  for  the  use  of  all 
his  creditors  all  his  estate  so  directed  to  be  as  signed,  and  all  the 
books,  vouchers,  and  securities  relating  thereto.  This  certificate 
is  to  be  executed  in  presence  of  the  officer  before  whom  the  pro- 
ceedings are  had,  or  of  two  witnesses,  and  proved  by  the  affidavit 
of  one  of  them.     See  2  R.  S.  21  (22),  §  29. 

In  case  of  the  refusal  of  the  assignees,  or  any  of  them,  to  sign 
the  certificate,  complaint  may  be  made  to  the  officer  or  court  who- 
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directed  the  assignment,  and  the  assignee  refusing  will  be  cited 
to  appear,  and  the  matter  will  be  investigated.    Id.  38  (39),  §  23. 

If  it  appears  that  the  assignment  has  been  duly  executed,  and 
that  the  insolvent  has  delivered  all  his  estate  directed  to  be 
assigned,  and  all  the  books,  vouchers,  and  securities  relating 
thereto,  capable  of  delivery,  the  officer  or  court  may  grant  a  dis- 
charge of  the  debtor,  notwithstanding  the  refusal  of  the  assignee 
to  sign  the  certificate.  Id.,  §  24.  Or,  in  such  case,  the  appoint- 
ment of  the  assignees  may  be  revoked  by  the  officer  or  court,  and 
a  certificate  of  such  revocation  granted,  and  recorded  in  the  office 
of  the  clerk  of  the  county  ;  and  thereupon  the  assignment  pre- 
viously executed  to  the  assignees  so  refusing  to  certify  becomes 
void.  Id.  39  (40),  §  25.  It  is  then  the  duty  of  the  officer  or  court 
to  direct  a  new  assignment  to  such  persons  as  may  be  appointed 
for  that  purpose  ;  and  in  case  of  the  new  assignment  being  exe- 
cuted, the  certificate  of  the.  assignees  to  the  fact  is  required  in 
the  same  manner  as  of  the  first  assignees.    Id.,  §  26. 

Every  assignment  is  required  to  be  recorded  by  the  clerk  of 
the  county  in  which  it  was  executed,  upon  being  acknowledged 
or  proved  in  the  same  manner  as  deeds  of  real  estate ;  and  such 
original  assignment,  the  record  thereof,  and  the  transcript  of 
such  record,  are  entitled  to  be  received  in  evidence  in  the  same 
manner  and  with  the  like  effect  as  deeds  of  real  estate  duly  re- 
corded.   Id.  38  (39),  §  20. 

The  assignment  having  been  duly  recorded,  the  clerk' s  certifi- 
cate to  that  effect  should  be  procured  for  the  purpose  of  being 
produced  before  the  officer  on  the  application  for  the  insolvent' s 
discharge.     Id.  21  (22),  §  29. 

When  an  order  of  assignment  has  been  made  the  officer  grant- 
ing the  order  cannot  afterward  vacate  it,  unless  there  has  been 
surprise  on  the  opposing  creditors,  or  they  have  been  misled  by 
the  opposite  party.     Matter  of  Bradstreet,  13  Johns.  385. 

Assignment. 

Know  all  men  hy  these  presents,  that  I,  G.  B.,  an  insolvent 
debtor,  did,  in  conjunction  with  so  many  of  my  creditors  residing 
within  the  United  States  whose  debts,  in  good  faith,  amount  to 
two-thirds  of  all  the  debts  owing  by  me  to  creditors  residing 
within  the  United  States,  present  a  petition  to  0.  T.,  justice,  etc. 
(or  other  officer),  praying  for  relief,  pursuant  to  the  provisions  of 
the  statute  authorizing  an  insolvent  debtor  to  be  discharged  from 
his  debts  ;  whereupon  the  said  justice  ordered  notice  to  be  given 
Vol.  VI.— 7 
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to  all  my  creditors  to  show  caus^,  if  any  they  had,  before  him, 
at  a  certain  day  and  place,  why  the  prayer  of  the  said  petition 
should  not  be  granted ;  which  notice  was  duly  published  and 
served  as  required  by  law ;  and  no  good  cause  appearing  to  the 
contrary,  and  the  said  justice  being  satisfied  that  I  have,  in  all 
things,  conformed  to  those  matters  required  by  the  said  statute, 
has  directed  an  assignment  of  all  my  estate  to  be  made  by  me 
for  the  benefit  of  all  my  creditors. 

Now,  therefore,  know  ye,  that,  in  conformity  to  the  said 
direction,  I  have  granted,  released,  assigned,  and  set  over,  and 
by  these  presents  do  grant,  release,  assign,  and  set  over,  unto 
J.  L.,  of,  etc.,  and  E.  L.,  of,  etc.,  assignees  nominated  to  receive 
the  same,  all  my  estate,  real  and  personal,  both  in  law  and 
equity,  in  possession,  reversion,  or  remainder,  and  all  books, 
vouchers  and  securities  relating  thereto,  to  hold  the  same  unto 
the  said  assignees  to  and  for  the  use  of  all  my  creditors. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  day  of  ,  in  the  year  one  thousand  eight  hundred 

and 

G.  B.    [L.  s.] 

Sealed  and  delivered  in  the  \ 
presence  of  j 

{Add  aGknowledgment  or  proof  of  execution.) 

Certificate  of  assignment. 

We,  J.  L.,  of,  etc.,  and  E.  L.,  of,  etc.,  do  hereby  certify  that 
G.  B. ,  an  insolvent  debtor,  has  this  day  granted,  conveyed, 
assigned  and  delivered  to  us,  for  the  benefit  of  all  his  creditors, 
all  his  estate,  real  and  personal,  both  in  law  and  equity,  in  pos- 
session, reversion,  or  remainder  {except  as  is  excepted  hy  the 
statute),  and  all  books,  vouchers,  and  securities,  relating  to  the 
same. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 
this  day  of,  etc. 

{Signatures.) 

Executed  in  the  presence  of  {two  witnesses). 

•  • 

Certificate  of  county  clerk. 

I,  M.  W.,  clerk  of  the  county  of  ,  do  hereby  certify  that 

the  assignment  made  by  Gr.  B.,  an  insolvent  debtor,  of  all  his 
estate,  both  in  law  and  equity,  in  possession,  reversion  or  re- 
mainder {except  as  is  excepted  hy  the  statute),  and  all  books, 
vouchers  and  securities  relating  to  the  same,  to  J.  L ,  of,  etc., 
and  E.  L.,  of,  etc.,  bearing  date  the  day  of,  etc.,  was  duly 
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recorded  in  the  clerk' s  office  of  said  county  on  tlie  day  of 

,  18    . 
In  witness  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  my  official  seal,  this  day  of  18    . 

M.  W., 
ClerTi  of  the  county  of 
{Seal.) 

Section  15.  Effect  of  assignment.  The  effect  of  the  assignment 
is  to  vest  in  the  assignees  all  the  interest  of  the  insolvent,  at  the 
time  of  its  execution,  in  any  estate  or  property,  real  or  personal, 
whether  the  interest  be  legal  or  equitable.  No  contingent  inter- 
est will,  however,  pass  to  the  assignees  by  virtue  of  su<;h  assign- 
ment, unless  it  becomes  vested  within  three  years  after  the 
making  of  the  assignment ;  and  in  case  of  its  becoming  so 
vested,  it  will  pass  *to  the  assignees  in  the  same  manner  as  it 
would  have  vested  in  the  insolvent  if  no  assignment  had  been 
made  by  him.     3  R.  S.  21  (22),  §  28. 

An  assignment  by  the  insolvent  of  all  his  estate,  real  and  per- 
sonal, passes  the  title  to  all  the  lands  which  he  owns,  without 
further  description,  and  whether  specified  in  the  inventory  or 
not.  Rosehoom  v.  MosJier,  2  Denio,  61.  And,  by  the  assignment, 
the  insolvent's  interest  in  a  fraudulent  conveyance  made  by  him 
passes  to  the  assignees,  whether  inventoried  or  not.  Ward  v. 
Van  BoTikelen,  2  Paige,  289. 

Property  held  in  trust  does  not  pass  by  the  assignment ;  and 
if  such  property  remains  in  specie,  or  in  goods  or  notes,  or  other, 
choses  in  action,  the  cestui  que  trust  is  entitled  to  the  property, 
and  not  the  general  creditors  of  the  insolvent.  Kip  v.  Barik  of 
iVe«>  Zbr/t,  10  Johns;  63.  ^eQ Kennedy Y.8trong,\di.2QQ.  And, 
although  the  trust  property  is  converted  into  money,  yet,  if  it  is 
kept  separate  and  distinct,  so  that  it  can  be  traced  and  distin- 
guished from  the  general  mass  of  the  insolvent's  estate,  it  will  go 
to  the  cestui  que  trust.  Id.  The  assignees  take  the  property, 
subject  to  any  equitable  lien  in  a  third  person.  Waddington  v. 
Yredenhergh,  2  Johns.  Cas.  227. 

The  title  to  the  property  of  the  insolvent  is  not  affected  by  his 
proceedings  in  insolvency  until  actual  assignment  under  the 
statute.     Bailey  v.  Burton^  8  "Wend.  339. 

Section  16.  The  discharge. 

a.  When  granted.  Upon  the  ijisolvent's  producing  a  certifi- 
cate of  assignment  as  already  described  {ante.,  §  13),  and  also  a 
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certificate  of  the  county  clerk  that  the  assignment  has  been  duly 
recorded  in  his  office,  it  is  the  duty  of  the  officer  or  court  who 
directed  the  assignment  to  grant  to  the  insolvent  a  discharge 
from  his  debts  and  from  imprisonment.    2  R.  S .  21  (22),  §  29. 

b.  Recording  discharge^  etc.  The  statute  requires  the  dis- 
charge to  be  recorded  by  the  clerk  of  the  county  in  which  it  was 
granted  (2  R.  S.  38  [39],  §  19 ;  Laws  1866,  chap.  116) ;  and  the 
assignment  must  also  be  recorded  by  the  clerk  of  the  county  in 
which  it  was  executed,  upon  being  acknowledged  or  proved  in 
the  same  manner  as  deeds  of  real  estate.    2  R.  S.  38  (39),  §  20.     * 

All  the  petitions,  affidavits,  schedules,  inventories,  orders  and 
other  papers  upon  which  any  discharge  is  granted,  are  also  re- 
quired, within  three  months  from  the  granting  thereof,  to  be  filed 
and  recorded  by  the  clerk  of  the  county  in  which  the  insolvent 
resided  at  the  time  of  the  presentation  of  his  petition,  or  such 
discharge  will  thereafter  be  inoperative  until  such  papers  are 
duly  filed  and  recorded.     Id. ,  §  19  ;  Laws  1866,  chap.  116. 

c.  Effect  of  discharge.  A  discharge  granted  pursuant  to  the 
provisions  of  the  statute  has  the  effect  to  discharge  and  exon- 
erate the  insolvent  from  all  debts  due  at  the  time  of  the  assign- 
ment, or  contracted  before  that  time,  though  payable  afterward, 
founded  upon  contracts  made  within  this  State,  or  to  be  exe- 
cuted within  this  State,  and  from  all  debts  owing  to  persons  resi- 
dent within  this  State  at  the  time  of  the  first  publication  of  the 
notice  of  the  application  for  such  discharge,  or  owing  to  persons 
not  residing  within  this  State,  who  united  in  the  petition  for  his 
discharge,  or  who  shall  accept  a  dividend  from  his  estate.  2  R. 
S.  22  (22),  §  30.     See  Anonymous,  1  Edm.  188. 

The  insolvent  is  also  exonerated  from  all  liabilities  incurred  by 
him  in  making  or  indorsing  any  promissory  note  or  bill  of  ex- 
change previous  to  the  execution  of  his  assignment,  or  incurred 
by  him  in  consequence  of  the  payment,  by  any  party  to  such, 
note  or  bill,  of  the  whole  or  any  part  of  the  money  secured 
thereby,  whether  such  payment  be  made  prior  or  subsequent  to 
the  execution  of  the  assignment  by  the  insolvent.  Id.,  §  31.  See 
Ford  V.  Andrews,  9  Wend.  312. 

So  the  discharge  exonerates  the  insolvent  to  whom  it  is  granted 
from  any  arrest  or  imprisonment  thereafter,  in  any  suit,  or  upon 
any  proceeding  founded  upon  any  debt  whatever,  contracted  by 
Mm  previous  to  the  execution  of  the  assignment  of  his  estate,  as 
directed  by  the  statute  ;  or  in  any  suit,  or  upon  any  proceeding, 
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founded  upon  any  liabilities  incurred  by  Mm  in  making  or 
indorsing  any  promissory  note  or  bill  of  exchaiige,  previous  to 
the  execution  of  Ms  assignment ;  or  incurred  by  Mm  in  conse- 
quence of  tlie  payment,  by  any  party  to  such  note  or  bill,  of  the 
whole  or  any  part  of  the  money  secured  thereby,  whether  such 
payment  be  made  prior  or  subsequent  to  the  execution  of  his 
assignment.  2  R.  S.  23  (23),  §  33.  See  Donnelly  v.  Oorlett,  7 
N.  Y.  (3  Seld.)  500.  And  if  the  insolvent  is  in  prison,  in  any 
suit  or  proceeding  founded  upon  any  contract  or  liability  in 
which  he  is  exempted  from  imprisonment  as  above  described,  he 
will  be  discharged  therefrom,  upon  producing  his  discharge,  and 
upon  indorsing  his  appearance  on  any  mesne  process  upon  which 
he  may  be  so  imprisoned.  Id.  23  (24),  §  34  ;  Hayden  v.  Palmer, 
2  Hm,  205  ;  S.  C.  affirmed,  7  id.  385. 

The  discharge  of  a  debtor,  under  the  insolvent  laws  of  this 
State,  does  not  affect  the  rights  of  creditors  residing  out  of  the 
jurisdiction  of  the  State  at  the  time  the  debt  was  contracted, 
unless  they  participated  in  the  proceedings,  either  by  uniting  in 
the  application  for  the  insolvent's  discharge,  or  by  accepting  a 
dividend  from  his  estate.  Soule  v.  Chase,  39  N.  Y.  (12  Tiff.)  342 ; 
S.  C,  7  Trans.  App.  161 ;  reversing  S.  C,  1  Abb.  N.  S.  48 ;  1  Rob. 
222.  Thus  a  discharge  obtained  in  this  State  is  no  defense  to  an 
action  by  a  citizen  of  another  State,  upon  a  note  given  before  the 
proceedings  for  a  discharge,  although  such  note  is  made  payable 
and  the  action  is  brought  in  this  State,  Pratt  v.  Ohase,  ii  N.  Y. 
(5  Hand)  697.  So  the  rule  is  held  to  be  applicable,  although  the 
debt  thus  due  is  a  judgment  which  was  recovered  within  this 
State  where  the  discharge  was  obtained.  Lester  v.  C/iristalar, 
1  Daly,  29. 

If,  however,  the  creditor  comes  in  and  accepts  a  dividend  of 
the  assigned  property  from  the  assignees,  he  will  not  be  per- 
mitted to  object  to  the  validity  of  the  discharge  as  to  his  debt  on 
the  ground  that  the  creditor  was  not  a  resident  of  the  State,  or 
that  the  debt  was  contracted  out  of  the  State,  or  before  the  pass- 
age of  the  act  under  which  the  debtor  obtained  his  discharge. 
Van  HooTt  v.  WMtlock,  7  Paige,  373 ;  S.  0.  affirmed,  26  Wend.  43. 
See  Witt  v.  Follett,  2  Wend.  457. 

The  effect  of  the  discharge  upon  negotiable  paper  is  to  destroy 
its  negotiability.  It  discharges  the  debt  for  which  the  note  is 
given ;  the  note  hQcomQS  functus  officio,  and  the  person  to  whom 
it  is  transferred  after  the  discharge  acquires  no  right  to  maintain 
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an  action  upon  it.  Depuy  v.  Swart,  3  Wend.  135 ;  Moore  v.  Viele, 
4  id.  420.  See  Ocean  Nat.  Bank  v.  Olcott,  46  JST.  Y.  (1  Sick.)  12  ; 
Dusenhury  v.  Hoyt,  45  How.  147 ;  S.  C,  14  Abb.  N.  S.  132 ;  S. 
0.  reversed,  8  Alb.  L.  J.  240 ;  9  id.  47. 

The  discliarge  is  personal,  and  does  not  operate  to  discharge  a 
joint  obligor  with  the  insolvent.  ElswortTi  v.  Caldwell,  18  Abb. 
20  ;  S.  C,  27  How.  188 ;  S.  C.  affirmed,  48  N.  Y.  (3  Sick.)  680.  But 
one  of  two  joint  debtors  who  has  been  discharged  is  liable  to  con- 
tribution to  his  co-debtor  for  money  paid  to  satisfy  the  joint 
obligation  after  the  discharge.  Id.  And  where  a  creditor  unites 
with  one  of  two  joint  debtors  for  a  discharge,  the  granting  of  the 
discharge  releases  the  other  joint  debtor.  Alger  v.  Raymond,  7 
Bosw.  418  ;  S.  C.  affirmed,  25  How.  693,  n.  See  Laws  1849,  chap. 
176  ;  Laws  1838,  chap.  257. 

If  the  insolvent,  after  his  discharge,  be  arrested  on  mesne  pro- 
cess in  a  suit  upon  any  debt  or  liability  in  which  he  is  exempted 
from  imprisonment,  as  declared  in  the  statute,  and  makes  appli- 
cation to  any  officer  to  discharge  him  from  such  arrest,  the 
officer  must  cause  reasonable  notice  to  be  given  to  the  plaintiff 
in  such  suit,  to  show  cause  why  such  insolvent  should  not  be 
discharged  from  arrest.  2  E.  S.  38  (39),  §  21.  And  the  plaintiff 
may  show  as  cause  against  the  discharge  any  fraud  committed 
by  the  insolvent  in  obtaining  his  discharge,  or  any  cause  for 
avoiding  such  discharge  declared  in  the  statute  ;  and  the  officer 
may  req[uire  the  insolvent  to  be  held  to  bail  in  such  process  as  if 
no  discharge  had  been  granted.  2  R.  S.  38  (39),  §  22.  See  Dresser 
V.  Shufeldt,  7  How.  85. 

As  to  the  effect  of  the  discharge  upon  the  creditor's  remedy, 
see  2  R.  S.  22  (23),  §  32;  Donnelly  v.  CorieU,  7  N.  Y.  (3  Seld.) 
500  ;  PraUY.  Chase,  44  JST.  Y.  (5  Hand)  597;  S.  C,  4  Am.  Rep. 
718. 

The  statute  provides  that  the  original  discharge,  the  record 
thereof,  and  a  transcript  of  such  record  duly  authenticated,  shall 
be  conclusive  evidence  of  the  proceedings  and  facts  therein  con- 
tained. 2  R.  S.  38  (39),  §  19.  But  it  is  held  that  the  discharge 
is  not  conclusive  evidence  of  the  facts  requisite  to  give  the  officer 
jurisdiction  to  entertain  the  proceedings,  although  they  are  therein 
stated  to  have  been  proved  before  him.  Stanton  v.  Ellis,  12  N. 
Y.  (2  Kern.)  575.  See,  on  this  subject,  Hale  v.  Sweet,  40  TS. 
Y.  (1  Hand)  97 ;  Barber  v.  Winslow,  12  Wend.  102 ;  RusTier  v. 
Sherman,  28  Barb.  416  ;  People  v.  StryTcer,  24  id.  649 ;  Salters  v. 
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Tobias,  3  Paige,  338 ;  Rockwell  v.  Brown,  42  How.  226 ;  S.  C, 
11  Abb.  N.  S.  400 ;  1  Jones  &  Spen.  380. 

Discharge. 

To  all  to  whom  these  presents  shall  come,  I,  0.  T.,  justice,  etc. 
{or  other  officer),  send  greeting : 

Whereas,  Gr.  B.,  an  insolvent  debtor,  residing  at,  etc.,  did,  in 
conjunction  with  so  many  of  his  creditors,  residing  within  the 
United  States,  as  have  debts  in  good  faith  owing  to  them  by  the 
said  insolvent,  amounting  to  at  least  two-thirds  of  all  the  debts 
owing  by  him  to  creditors  residing  within  the  United  States,  present 
a  petition  to  me,  praying  that  the  estate  of  the  said  insolvent 
might  be  assigned  for  the  benefit  of  his  creditors,  and  he  be  dis- 
charged from  his  debts,  pursuant  to  the  provisions  of  the  statute 
authorizing  an  insolvent  debtor  to  be  discharged  from  his  debts  ; 
whereupon  I  ordered  notice  to  be  given,  as  required  by  law,  to 
all  the  creditors  of  the  said  insolvent,  to  show  cause,  if  any  they 
had,  before  me,  at  a  certain  time  and  place,  why  an  assignment 
of  the  said  insolvent's  estate  should  not  be  made,  and  he  be  dis- 
charged from  his  debts,  proof  of  the  service  whereof  on  such  of 
the  creditors  of  said  insolvent  whose  places  of  residence  are 
known  to  the  insolvent,  as  required  by  law,  and  of  the  publica- 
tion whereof,  hath  been  duly  made.  And  whereas  it  satisfac- 
torily appears  to  me  that  the  proceedings  on  the  part  of  the 
creditors  are  just  and  fair,  and  that  the  said  insolvent  has  con- 
formed in  all  things  to  those  matters  required  of  him  according 
to  the  true  intent  and  meaning  of  the  said  statute,  I  directed'  an 
assignment  to  be  made,  by  the  said  insolvent,  of  all  his  estate, 
real  and  personal,  both  in  law  and  equity,  in  possession,  rever- 
sion, or  remainder,  to  J.  L.,  of,  etc.,  and  E.  L.,  of,  etc.,  assignees 
nominated  by  the  creditors  to  receive  the  same;  and  the  said 
insolvent  having,  on  the  day  of  ,  18      ,  made  such 

assignment,  and  produced  to  me  a  certificate  thereof,  executed 
by  the  said  assignees,  and  duly  proved,  and  also  a  certificate  of 
the  clerk  of  said  county  of  ,  that  such  assignment  is  duly 

recorded  in  his  office  ; 

Now,  therefore,  know  ye,  that,  by  virtue  of  the  power  and 
authority  in  me  vested,  I  do  hereby  discharge  the  said  insolvent 
from  all  his  debts,  and  from  imprisonment,  by  virtue  of  the  pro- 
visions of  the  said  statute. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  the 
day  of         ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and 

{Signature.) 

d.  Discharge,  when  void.  The  discharge  is  declared  to  be 
void  in  each  of  the  following  cases  : 
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1.  If  the  insolvent  has  willfully  sworn  false,  in  his  affidavit 
annexed  to  his  petition,  or  upon  his  examination,  in  relation  to 
any  material  fact  concerning  his  estate  or  his  debts,  or  to  any 
other  material  fact ; 

2.  If,  after  the  presentation  of  his  petition,  he  sells,  or  in  any 
way  transfers  or  assigns  any  of  his  property,  or  collects  any 
debts  due  him,  and  fails  to  give  a  just  and  true  account  thereof 
on  the  hearing  of  his  application ;  and  also  fails  to  pay,  or  secure 
the  payment  of  the  money  so  collected,  or  the  value  of  the  prop- 
erty so  assigned,  as  directed  by  the  statute  ; 

3.  In  case  he  secretes  any  part  of  his  estate,  or  any  books  or 
writings  relating  thereto,  with  intent  to  defraud  his  creditors ; 

4.  If  he  fraudulently  conceals  the  names  of  any  of  his  cred- 
itors, or  the  amount  of  any  sum  due  to  any  of  them  ; 

5.  If,  in  order  to  obtain  his  discharge,  he  shall  procure  any 
person  to  become  a  petitioning  creditor,  for  any  sum  not  due 
from  him  to  such  person  in  good  faith ; 

'  6.  If  he  shall  pay,  or  consent  to  the  payment  of,  any  portion 
of  the  debt  or  demand  of  any  of  his  creditors  ;  or  shall  grant  or 
consent  to  the  granting  of  any  gift  or  reward  to  any  such  cred- 
itor, upon  an  express  or  implied  contract  or  trust  that  the  cred- 
itor so  paid  or  rewarded  should  become  a  petitioner  in  behalf  of 
such  insolvent,  or  that  he  should  abstain  or  desist  from  opposing 
the  discharge  of  such  insolvent ; 

7.  If  he  shall  be  guilty  of  any  fraud  whatever,  contrary  to  the 
true  intent  of  the  statute.     See  2  R.  S.  23  (24),  §  35. 

So  where  the  insolvent,  by  collusion  with  any  prosecuting 
creditor,  procures  himself  to  be  imprisoned  in  a  county  different 
from  that  of  his  residence,  for  the  purpose  of  obtaining  a  dis- 
charge in  such  county  under  the  statute,  a  discharge  granted  in 
such  county  where  the  insolvent  is  so  imprisoned  by  collusion 
will  be  void  ;  and  if  the  collusion  is  proved  on  the  hearing,  it 
will  defeat  the  applica.tion.    See  R.  S.  35  (36),  §  8. 

A  discharge  is  not  rendered  invalid  by  the  fact  that  the  peti- 
tioner omitted  to  give  notice  of  the  proceeding  to  the  creditor 
who  ipipeaches  the  discharge  ;  nor  by  the  fact  that  he  omitted 
to  name  such  creditor  in  his  schedule  {American  Flask  and 
Cap  Go.  V.  Son,  3  Abb.  N.  S.  383  5  S.  C,  7  Rob.  233)  ;  nor  by  a 
mis-statement  of  the  amount  due  any  creditor.  Small  v.  Graves, 
7  Barb.  576.  The  omission  or  mis-statement  must  be  intentional, 
with  a  view  to  a  "  fraudulent  concealment."     If  not  intentional 
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it  will  not  be  fraudulent.  lb. ;  Hall  v.  BoiMns,  61  Barb.  33  ; 
S.  C,  4  Lans.  463  ;  People  v.  StryJcer,  24  Barb.  649.  See  Ayres 
V.  Scribner,  17  "Wend.  407. 

An  omission  to  publish,  notice  of  the  contents  of  the  order  to 
show  cause,  in  the  manner  prescribed  by  statute,  will  invalidate 
the  discharge  {Stanton  v.  Ellis,  16  Barb.  314  ;  S.  C.  affirmed,  12 
ISr.  Y.  (2  Kern.)  575;  People  v.  Gray,  19  How.  238;  S.  C,  10 
Abb.  468) ;  and  so  will  a  material  defect  in  the  debtor' s  schedule, 
as  where  it  states  a  party  to  be  a  creditor,  but  leaves  the  amount 
owing  to  Mm  in  blank.  Stanton  v.  Ellis,  12  N.  Y.  (2  Kern.)  575. 
See  Small  v.  Wheaton,  2  Abb.  175  ;  S.  C,  4  E.  D.  Smith,  306 ; 
Ely  V.  OooTi,  9  Abb.  366;  S.  C,  2  Hilt.  406  ;  28  N.  Y.  (1  Tiff.) 
365  ;  2  Abb.  Ct.  App.  14. 

Section  16.  Amendment  of  proceedings.  If,  on  the  return  of 
tbe  order  to  show  cause,  the  creditors  appear  and  object  to  the 
regularity  of  the  proceedings,  tbe  officer  may  allow  the  insolvent 
to  correct  them  by  amendment.  -  Thus,  where  it  was  objected  that 
the  schedule  of  creditors  did  not  show  the  consideration  of  the 
debts  owing  by  the  insolvent,  an  amendment  was  allowed.  Mat- 
ter of  Hurst,  7  Wend.  239.  See  Brodie  v.  Stephens,  2  Johns. 
289  ;  Mbrewood  v.  HolUster,  6  N.  Y.  (2  Seld.)  309  ;  Matter  of 
Rosenberg,  10  Abb.  N.  S.  450. 

In  some  respects,  however,  th.e  proceedings  are  not  amendable  ; 
as  where  the  affidavit  of  the  insolvent  was  sworn  to  before  a  com- 
missioner of  deeds,  and  not  before  the  officer  before  whom  the 
proceedings  were  commenced.  Small  v.  Wheaton,  4  E.  D.  Smith, 
306  ;  S.  C,  2  Abb.  175. 

Tbe  failure  on  the  part  of  the  creditors '  to  appear  and  raise 
objections  on  th.e  return  day  of  the  order  to  show  cause  will 
amount  to  a  waiver  of  all  irregularities  in  the  proceedings,  if  the 
officer  possess  tlie  requisite  jurisdiction,  except  as  to  those  mat- 
ters which.  th.e  statute  declares  sufficient  to  avoid  the  discharge. 
People  V.  StryTcer,  24  Barb.  649 ;  Pusher  v.  Sherman,  28  id. 
416.  •  See  Soule  v.  Ohase,  1  Eob.  222  ;  S.  C,  1  Abb.  N.  S.  48 ; 
Stanton  v.  Ellis,  16  Barb.  319  ;  Taylor  v.  Williams,  20  Jobns.  21. 

Section  17.  Review  of  proceedings. 

a.  By  certiorari.    The  statute  provides  for  the  removal  of  the 

proceedings  by  certiorari  into  the  supreme  court,  to  be  there 

examined  and  corrected  ;  but  the  certiorari  cannot  issue  unless 

allowed  by  a  justice  of  the  supreme  court.    2  R.  S.  49  (50),  §  47. 

Vol.  VI.  — 8 
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See  Laws  1847,  chap.  280,  §  17  ;  Gardner  v.  Commissioners,  etc., 
10  How.  181. 

The  certiorari  does  not  operate  as  a  stay  of  proceedings,  unless 
so  directed  in  the  order  of  allowance.    2  E.  S.  49  (51),  §  47. 

Upon  a  certiorari  issued,  the  power  of  the  conrt  is  not  limited 
in  the  examination  to  the  questions  of  the  jurisdiction  of  the 
officers  and  the  regularity  of  the  proceedings,  but  it  may  examine 
and  correct  any  erroneous  decision  of  the  officers  upon  a  question 
of  law.     Morewood  v.  Hollister,  6  JST.  Y.  (2  Seld.)  309. 

Persons  who  are  not  creditors  of  the  insolvent,  and  have  no 
interest  which  has  been  or  can  be  affected  by  his  discharge,  have 
no  right,  it  seems,  to  sue  out  a  certiorari  for  the  purpose  of  hav- 
ing the  discharge  vacated.  People  v.  StryTcer,  24  Barb.  650, 
See  People  v.  Schell,  5  Lans.  352. 

b.  In  the  court  of  appeals.  The  decision  of  the  supreme  court 
may  be  reviewed  in  the  court  of  appeals  ;  but  a  writ  of  error,  and 
not  an  appeal,  is  the  proper  proceeding  for  such  a  review.  The 
second  part  of  the  Code  has  no  application  in  such  a  case.  See 
Code,  §  471 ;  Turnbull  v.  Martin,  45 IST.  Y.  (6  Hand)  600  :  Isaacs 
V.  The  Beth  Hamedrash  Society,  19  N.  Y.  (5  Smith)  584  ;  Free- 
man V.  Kendall,  41  N.  Y.  (2  Hand)  518. 

Section  18.  (General  provisions.  There  are  certain  general  pro- 
visions of  the  statute,  applicable  to  the  proceedings  treated  of  in 
the  present  article,  which  wUl  be  fuUy  stated  in  a  subsequent 
article.    See,  post,  art.  7. 


ARTICLE  IV. 

PROCEEDINGS   BY  CEEDITOES   TO   COMPEL  ASSIGliTlIBlTTS   BY   DEBTORS    IM- 
PRISONED  ON  EXECUTIOK   IN   CIVIL  CAUSES. 

Section  1.  In  generaL  These  proceedings  are  authorized  and 
regulated  by  the  provisions  of  the  Ee vised  Statutes,  part  sec- 
ond, chapter  five,  title  one,  article  four,  which  have  undergone 
no  change  since  the  revision  of  the  statutes  in  1830.  The  pro- 
ceedings are  rarely  resorted  to,  and  there  seem  to  be  no  cases 
reported  in  which  the  courts  have  been  called  upon  to  give  a 
construction  to  the  statute. 

Section  2.  In  what  cases  the  remedy  applies.  Application  for 
the  remedy  under  consideration  may  be  made  where  any  person 
has  been  actually  imprisoned  for  more  than  sixty  days,  upon 
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execution  in  any  civil  action ;  and  by  any  creditor  having  a 
demand  against  such,  person  to  the  amount  of  $25,  for  vv^hicli  a 
suit  might  then  be  brought.     2  R.  S.  24  (25),  §  1. 

The  application  should,  hoveever,  be  made  by  a  creditor  other 
than  the  one  who  has  charged  the  debtor  in  execution.  A  cred- 
itor who  has  the  body  of  his  debtor  in  execution  cannot  be  a  peti- 
tioning creditor  under  the  insolvent  act.  Beaty  v.  Beaty,  2 
Johns.  Oh.  430.  See  Ex  parte  Arundel,  18  Ves.  231 ;  Ex  parte 
Cundall,  6  id.  446  ;  Cohen  v.  CunningJiam,  8  T.  R.  123. 

Section  3.  Application,  how  made.  The  creditor  must  apply 
for  the  remedy  by  petition,  stating  the  nature  and  object  of  the 
application,  and  accompanied  by  an  affidavit  of  the  creditor, 
stating  that  the  imprisoned  debtor  is  justly  indebted  to  him  in  a 
certain  sum,  therein  specified,  then  due  ;  that  such  debtor  is 
imprisoned  in  a  certain  county  therein  named,  under  an  execu- 
tion against  him  in  some  civil  action ;  that  he  has  been  so  im- 
prisoned more  than  sixty  days,  and  that  such  creditor  is  appre- 
hensive that  the  estate  of  the  debtor  will  be  wasted  or  embezzled. 
2  R.  S.  24  (25),  §  2. 

Section  4.  Application,  where  made.     See,  ante,  2,  art.  1,  §  3,  a. 

Section  5.  Order  for  creditors  to  appear.  Upon  application 
being  made  to  the  proper  officer,  he  will  make  an  order  requir- 
ing the  creditors  of  the  imprisoned  debtor  to  appear  before  him 
at  a  certain  time  and  place  specified  in  the  order,  and  determine 
whether  they  wUi  unite  in  a  petition  for  an  assignment  of  the 
debtor's  estate.     2  R.  S.  24  (25),  §  3. 

Section  6.  Publication  and  service  of  notice  of  ord^r.  The 
creditor  making  application  should  cause  notice  of  the  order  to  be 
published  once  in  each  week,  for  eight  weeks  successively,  in 
the  State  paper,  and  in  a  newspaper  printed  in  the  county  where 
the  debtor  is  imprisoned,  if  there  be  any,  and,  if  there  be  none, 
in  a  newspaper  printed  nearest  to  the  place  of  such  imprison- 
ment.   Id. ,  §  4. 

Within  ten  days  after  the  granting  of  the  order,  the  creditor  is 
also  required  to  serve  a  copy  on  the  debtor,  or  on  the  keeper  of 
the  jail  where  the  debtor  is  imprisoned,  whose  duty  it  is  to 
deliver  it  to  the  debtor.    2  R.  S.  25  (25),  §  5. 

Section  7.  The  hearing  and  proceedings  thereon. 

a.  In  general.  On  the  day  appointed  for  showing  cause,  or 
on  such  subsequent  days  and  times  as  the  officer  making  the 
order  may  direct,  upon  proof  being  made  to  him  of  the  due  pub- 
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lication  of  such  notice  aud  of  the  service  of  such  order,  the  offi- 
cer will  proceed  to  hear  the  proofs  and  allegations  of  the  parties. 
2  R.  S.  25  (25),  §  6. 

If,  at  the  time  of  the  hearing,  any  of  the  creditors  unite  in  a 
petition  for  the  assignment  of  the  debtor' s  estate,  accompanied 
with  the  affidavit  of  each  creditor,  as  required  by  the  statute  (2 
R.  S.  16  [17],  §  7),  the  officer  to  whom  it  is  presented  may  order 
the  imprisoned  debtor  to  be  brought  before  him,  to  be  examined 
touching  his  debts.    2  R.  S.  25  (26),  §  7. 

5.  Examination  of  debtor  and  proceedings  thereon.  The 
debtor  having  been  brought  before  the  officer,  is  to  be  examined 
on  oath  concerning  his  creditors,  the  sums  of  money  due  to  them 
respectively,  and  the  places  of  their  residence.  If  he  refuses  to 
be  examined,  or  does  not  give  full  information  concerning  the 
matters  inquired  of,  the  officer  may,  by  order  in  writing,  commit 
him  to  close  confinement  in  the  jail  of  the  county  in  which  he  is 
imprisoned,  in  which  order  the  cause  of  commitment  must  be 
particularly  specified.  Thereupon  the  debtor  is  to  be  closely 
confined,  without  being  entitled  to  the  liberties  of  the  jail,  until 
he  consents  to  an  examination  and  gives  the  information  re- 
quired.   2  R.  S.  25  (26),  §§  8,  9. 

Upon  the  debtor  being  committed  as  above  described,  the  offi- 
cer may  proceed  to  take  other  proof  of  the  debts  owing  by  him, 
and  the  names  and  residence  of  his  creditors  and  of  the  sums 
due  to  them  respectively.     Id.,  §  10. 

If,  from  the  examination  of  the  debtor,  or  by  other  proof,  it 
satisfactorily  appears  to  the  officer  that  creditors  residing  within 
the  United  States,  having  debts  due  them  amounting  to  two- 
thirds  of  all  the  debts  owing  by  the  imprisoned  debtor  to  cred- 
itors within  the  United  States,  have  petitioned  in  the  manner 
directed  by  statute  for  an  assignment  of  the  debtor' s  estate,  and 
no  good  cause  to  the  contrary  appears,  the  officer  may  make  an 
order  requiring  the  debtor,  by  a  certain  day  therein  specified, 
to  deliver  an  account  of  his  creditors  and  an  inventory  of  his 
estate  to  such  officer,  upon  oath,  and  to  execute  an  assignment 
of  his  estate,  or  that  he  show  cause  why  such  an  assignment 
should  not  be  made  by  the  officer.    2  R.  S.  25  (26),  §  11. 

If  it  appears,  however,  that  two-thirds  of  the  creditors  have 
not  united  in  the  petition,  all  further  proceedings  must  cease,  and 
the  petition  is  to  be  dismissed.    Id.  26  (26),  §  12. 
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Section  8.  Order  for  an  assignment  and  delivery  of  account  and 
inventory. 

a.  When  made.  "Within  ten  days  after  service  of  the  order 
requiring  the  assignment,  the  imprisoned  debtor  is  required  to 
deliver  to  the  officer  making  the  order  an  account  of  all  his 
creditors  and  an  inventory  of  his  estate,  witli  the  books,  vouchers 
and  securities  relating  thereto,  conformable  in  all  respects  to  the 
account  and  inventory  required  of  an  insolvent  debtor  (see,  ante, 
art.  3,  §  6) ;  and  also  to  take  and  subscribe  the  oath  required  of  a 
debtor  petitioning  for  Ms  discharge  (see,  a7ite,  37,  art.  3,  §  7) ;  and 
to  execute  an  assignment  of  his  estate  and  produce  the  evidence 
thereof,  in  the  same  manner  and  with  the  like  effect  as  previously 
described.    Ante,  art.  3,  §  14,  p.  51.    See  2  R.  S.  26  (26),  §  18. 

5.  Proceedings  where  order  is  obeyed.  If  the  imprisoned 
debtor  comply  in  all  respects  with  the  order  of  the  officer  and 
with  the  provisions  of  the  statute,  and  if  the  jury  determine  in 
his  favor  ;  or  in  case  no  jury  has  been  demanded  or  they  dis- 
agree, if  the  officer  before  whom  the  proceedings  are  had  is  sat- 
isfied of  the  fairness  of  the  proceedings  of  the  debtor,  and  that 
he  has  made  a  full  disclosure  of  his  property,  of  the  securities 
relating  thereto  and  of  his  creditors,  it  is  the  duty  of  the  officer 
to  grant  to  the  debtor  a  discharge  from  his  debts  and  from 
imprisonment.     See  2  R.  S.  26  (27),  §  16. 

The  discharge  thus  granted  is  to  have  the  like  effect,  in  all 
respects,  as  that  already  described.    Ante,  52,  art.  3,  §  15,  c. 

c.  Proceedings  wJiere  order  is  disobeyed.  In  case  of  the  fail- 
ure of  the  debtor  to  comply  with  the  order  of  the  officer  as  above, 
and  with  the  provisions  of  the  statute,  and  no  sufficient  cause 
being  shown  to  the  contrary,  the  officer,  upon  proof  being  made 
of  the  service  of  the  order  and  of  the  neglect  of  the  debtor  to 
comply  therewith,  is  required  to  execute  an  assignment  of  all 
the  estate  of  the  debtor  to  the  assignees  nominated  by  the  peti- 
tioning creditors,  for  the  benefit  of  all  the  creditors  of  the  debtor. 
2  R.  S.  27  (27),  §  18.  And  the  assignment  so  executed  by  the 
officer  will  be  equally  valid,  and  will  have  the  same  effect  upon 
all  the  property  which  the  debtor  had  on  the  first  day  of  the 
publication  of  the  notice  to  his  creditors,  as  if  the  assignment 
had  been  executed  bv  the  debtor  voluntarily  on  that  day.  Id. 
(28),  §  19. 

It  is  further  directed  by  the  statute  that,  in  case  the  imprisoned 
debtor  refuses  or  neglects  to  render  the  account  and  inventory. 
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and  to  execute  an  assignment  pursuant  to  any  order  so  directed, 
he  will  thereafter  be  precluded  from  obtaining  any  discharge  from 
Ms  imprisonment  in  any  other  manner  than  upon  a  petition  by 
himself  and  so  many  of  his  creditors,  who  were  such  at  the  date 
of  the  order  for  publication  of  notice  to  the  creditors,  as  are 
required  to  unite  in  a  petition  to.  compel  an  assignment.  2  E. 
S.  27  (28),  §  20. 

Section  9.  Proceedings  where  both  debtor  and  creditor  petition. 
In  such  case  the  proceedings  are  in  all  respects  the  same  as  pro- 
ceedings by  insolvent  debtors  to  obtain  a  discharge  from  debts 
(see,  ante,  29,  art.  3) ;  except  that  any  assignment,  executed  by  the 
debtor  pursuant  to  such  application,  must  be  made  to  the  same 
assignees  to  whom  any  assignment  of  such  debtor's  estate  has 
been  made  by  any  officer  under  the  provisions  of  the  statute  ;  or 
to  such  of  them  as  are  living  and  competent  to  act ;  and,  if  there 
be  none,  to  such  assignees  as  the  officer  entertaining  the  proceed- 
ing may  appoftit.     2  R.  S.  28,  §  21. 

Section  10.  General  proTisions.  The  general  provisions  of  the 
statute  applicable  to  this  proceeding  will  be  fully  noticed  in  a 
subsequent  article.     See,  post,  art.  7. 


ARTICLE  V. 

PEOCEEDINGS   BY   A   DEBTOR  TO  EXOSTEEATE  HIS  PBESOK  FEOM  IMPEISON"- 
MENT  BY  M:AKI]S"G  A  TOLUNTAEY  ASSIGSTMEifT. 

Section  1.  Nature  and  object  of  the  proceeding.  The  object  of 
this  statutory  proceeding  is  to  grant  relief  to  a  debtor  liable  to 
imprisonment  by  reason  of  any  debt  arising  upon  contract ;  or, 
if  already  in  prison  on  account  of  any  such  indebtedness,  to 
obtain  his  discharge  therefrom.  The  provisions  of  the  Revised 
Statutes  relating  to  the  remedy  are  embraced  within  article  five, 
title  one,  chapter  five,  part  second.  See  2  R.  S.  28  (28).  And  these 
provisions  are  not  suspended  by  the  passage  of  the  bankrupt  act 
of  congress,  1867.  Sliears  v.  SolJdnger,  10  Abb.  N.  S.  287; 
Matter  of  Jacobs,  12  id.  273. 

Section  2.  Petition  of  debtor.  Under  the  provisions  of  the 
statute  every  insolvent  debtor  may  present  a  petition  to  any  jus- 
tice of  the  supreme  court,  county  judge,  recorder  of  a  city,  or  in 
the  city  of  Schenectady,  to  the  mayor  thereof,  praying  that  his 
estate  may  be  assigned  for  the  benefit  of  all  Ms  creditors,  and 
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that  Ms  person  may  thereafter  be  exempted  from  arrest  or  impris- 
onment by  reason  of  any  debts  arising  upon  contracts  previously 
made,  and  if  in  prison,  that  he  may  be  discharged  from  his  impris- 
onment.   2  R.  S.  28  (29),  §.1. 

Section  3.  Schedule  and  affldayit.  On  presenting  his  petition, 
the  insolvent  is  required  to  deliver  therewith  a  schedule  contain- 
ing an  account  of  his  creditors  and  an  inventory  of  his  estate 
similar  in  all  respects  to  the  account  and  inventory  required  of 
an  insolvent  in  proceedings  to  obtain  a  discharge  from  his  debt 
(see,  ante,  35,  art.  3,  §  6),  and  he  is  also  required  to  annex  to  his 
petition  and  schedule  the  following  affidavit,  to  be  taken  and  sub- 
scribed by  him  before  the  officer  to  whom  the  petition  is  presented, 
and  certified  by  such  officer : 

"  I,  ,  do  swear  (or  affirm,  as  the  case  may  he),  that  the 

account  of  my  creditors,  with  the  places  of  their  residence,  and 
the  inventory  of  my  estate,  with  the  evidences  of  my  title  thereto, 
which  are  herewith  delivered,  are  in  all  respects  just  and  true ; 
and  that  I  have  not,  at  any  time  or  in  any  manner  whatsoever, 
disposed  of  or  made  over  any  part  of  my  estate  for  the  future 
benefit  of  myself  or  my  family,  or  in  order  to  defraud  any  of  my 
creditors ;  and  that  I  have  not  paid,  secured  to  be  paid  to,  or  in 
any  way  compounded  with,  any  of  my  creditors,  with  a  view  that 
they,  or  any  of  them,  should  abstain  or  desist  from  opposing  my 
discharge."     2  R.  S.  29,  §  2. 

Section  4.  Order  to  show  cause.  Upon  receiving  the  petition, 
schedule  and  affidavit,  the  officer  is  required  to  make  an  order 
requiring  the  creditors  of  the  insolvent  to  show  cause  before  him, 
at  a  time  and  place  specified  therein,  why  the  prayer  of  the  peti- 
tioner should  not  be  granted.    2  R.  S.  29,  §  3. 

The  order  to  show  cause  is  an  incident  of  the  jurisdiction 
acquired  by  the  officer  before  whom  the  proceedings  are  com- 
menced, but  is  not  essential  to  it.  Matter  of  Jacobs,  12  How.  (N. 
S.)  273. 

As  to  specifying  the  place  of  return,  it  is  held  that  an  order 
to  show  cause  why  the  debtor  should  not  be  discharged  before 
one  of  the  judges  (naming  him)  of  the  court  of  common  pleas  in 
and  for  the  city  and  county  of  New  York,  is  a  sufficient  compli- 
ance with  the  statute.    Matter  of  Jacols,  12  How.  (N.  S.)  273. 

Section  5.  Notice  of  order.  Notice  of  the  contents  of  the  order 
must  be  published  for  the  like  time  and  in  the  same  manner  as 
directed  in  proceedings  by  an  insolvent  to  obtain  a  discharge 
from  his  debts,  as  to  which  see,  ante,  40,  art.  3,  §  9.  2  R.  S.  29,  §  4. 
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Section  6.  Demand  of  jury  and  proceedings  thereon.  Every 
creditor  opposing  the  discharge  of  an  insolvent  in  this  proceed- 
ing may  demand  a  jury  to  determine  upon  the  matter ;  and  he  is 
entitled  thereto  on  filing  \?ith  the  officer  to  whom  the  petition 
was  presented,  at  or  before  the  first  hearing  on  the  petition,  a 
specification  in  writing  of  the  grounds  of  his  objection.  2  R.  S. 
29,  §  6. 

The  proceedings  for  summoning  and  impaneling  a  jury  are 
the  same  as  those  described.  Ante,  43,  art.  3,  §  10,  d.  So  the 
proofs  and  allegations  of  the  parties  are  heard,  and  the  verdict 
of  the  jury  is  rendered  in  the  same  manner  and  with  the  like 
effect  as  there  described  (see  Id.),  and  the  jury  may  be  discharged 
in  the  same  case  there  specified,  and  in  such  case  the  officer  may 
in  like  manner  decide  upon  the  application.  See  Id. ;  2  R.  S. 
29  (30),  §  6. 

The  examination  of  the  petitioner  before  the  jury  and  the  sub- 
sequent proceedings  are  likewise  the  same  as  already  described. 
Ante,  42,  art.  3,  §  10.     See  2  R.  S.  29  (30),  §  7. 

Section  7.  Assignment. 

a.  When  directed.  If  the  jury  finds  in  favor  of  the  petitioner, 
or  in  case  they  disagree  ;  or,  if  no  jury  was  required,  and  the 
officer  before  whom  the  hearing  is  had  is  satisfied  that  the 
petitioner  is  unable  to  pay  his  debts  ;  that  his  account  and  inven- 
tory presented  with  his  petition  are  true  ;  that  he  has  not  been 
guilty  of  any  fraud  or  concealment,  in  violation  of  the  provisions 
of  the  statute,  but  has  in  all  things  conformed  thereto  ;  in  either 
case,  it  is  the  duty  of  the  officer  to  direct  an  assignment  to  be 
made  to  such  assignee  or  assignees  as  he  may  appoint,  of  all  the 
estate  of  the  debtor,  excepting  such  articles  as  are  by  law  exempt 
from  execution.    2  R.  S.  29  (30),  §  8. 

&.  How  executed.  The  insolvent  is  required  to  execute  an 
assignment  with  the  like  effect,  and  to  cause  it  to  be  recorded  in 
the  same  manner  as  the  assignment  of  a  debtor  petitioning  in  con- 
junction with  two-thirds  of  his  creditors,  as  to  which  see,  ante, 
43,  51,  art.  3,  §§  13,  14  ;  2  R.  S.  30,  §  9. 

Section  8.  Discharge  of  debtor. 

a.  When  directed.  Upon  producing  and  proving  a  certificate  of 
the  assignees  and  of  the  county  clerk  (see,  ante,  p.  50),  of  the 
execution  and  recording  of  the  assignment,  and  of  the  delivery 
of  the  property  assigned,  or  so  much  as  is  capable  of  delivery, 
with  the  books  and  papers  relating  thereto,  a  discharge  is  to  be 
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granted  by  the  officer  under  his  hand  and  seal.     See  2  R.  S.  30, 

§10. 

6.  Terms  and  effect  The  discharge  declares  that  the  person 
of  the  insolvent  "  shall  forever  thereafter  be  exempted  from  im- 
prisonment, by  reason  of  any  debt  due  at  the  time  of  his  making 
such  assignment,  or  contracted  for  before  that  time,  though  pay- 
able afterward ;  and  by  reason  of  any  liabilities  incurred  by 
him  by  making  or  indorsing  any  promissory  note  or  bill  of  ex- 
change, or  incurred  by  him  in  consequence  of  the  payment,  by 
any  party  to  such  note  or  bill,  of  the  whole  or  any  part  of  the 
money  secured  thereby,  whether  such  payment  be  made  prior 
or  subsequent  to  the  execution  of  his  assignment."     2  R.  S.  30, 

§10. 

If  the  insolvent  is  in  prison,  in  any  suit  or  proceeding  founded 
upon  any  contract  or  liability  as  to  which  he  is  exempted  from 
imprisonment  as  above,  he  is  entitled  to  be  discharged  therefrom 
on  producing  his  discharge,  and  indorsing  his  appearance  on 
any  mesne  process  upon  which  he  may  be  imprisoned.  See  2 
R.  S.  30  (31),  §  11 ;  Hayden  v.  Palmer,  24  Wend.  364. 

It  is  held  that  the  discharge,  under  the  statute,  applies  to 
judgments  in  actions  for  torts  as  well  as  contracts.  Id. ;  Luther 
V.  Beyo,  19  id.  629  ;  Ex  parte  Thayer,  4  Cow.  66  ;  People  v.  The 
Marine  Court,  3  id.  366.  See  People  v.  Kelley,  1  Abb.  N.  S. 
4B2.  But  the  discharge  does  not  aflfect  actions  of  tort,  unless 
judgments  have  been  entered.  Grocers'  National  Bank  v.  OlarJc, 
31  How.  115. 

No  debt,  demand,  judgment  or  decree  against  any  insolvent 
discharged  under  the  statute  will  be  affected  or  impaired  by 
such  discharge,  but  shall  remain  valid  and  effectual  against  all 
the  property  of  the  insolvent  acquired  after  the  execution  of  his 
assignment;  nor  wiU  the  lien  acquired  by  any  judgment  or 
decree  upon  any  property  of  the  insolvent  be  in  any  manner 
affected  by  the  discharge.    2  R.  S.  30  (31),  §  12. 

Section  9.  Discharge,  when  void.  The  discharge  will  be  void 
in  the  same  cases,  so  far  as  they  are  applicable,  in  which  a  dis- 
charge is  void  granted  in  proceedings  by  a  debtor  to  be  dis- 
charged from  his  debts.    See,  ante,  55,  5Q,  art.  3,  §  15,  d. 

Section  10.  General  provisions.    As  to  the  general  provisions 
of  the  statute  applicable  to  this  proceeding,  see,  post,  art.  7. 
Vol.  VI— 9 
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ARTICLE  VI. 

PEOCEEDIITGS  BY  DEBTOES  IMPEISOKED   ON  EXECUTIOIT  IN  CIVIL  CAUSES 
TO   OBTAIN"  EELEASB   UPON  MAKING  ASSIGNMENT. 

Section  1.  Nature  and  object  of  the  proceeding.  By  resorting 
to  the  statutory  proceeding  treated  of  in  the  present  article,  a 
debtor,  imprisoned  under  execution  in  any  civil  action,  is  enabled 
to  obtain  his  discharge  from  such  imprisonment  upon  the  assign- 
ment of  his  property  for  the  benefit  of  the  parties  at  whose 
instance  he  is  imprisoned.  The  provisions  of  the  statute  relative 
to  the  proceeding  are  comprised  in  article  six,  title  one,  chapter 
five,  part  two,  of  the  Revised  Statutes,  and  entitled,  "  Of  volun- 
tary assignments  by  a  debtor  imprisoned  on  execution  in  civil 
causes."     See  2  R.  S.  .31. 

Section  2.  Who  may  apply  for  a  discharge.  Every  person 
imprisoned  by  virtue  of  one  or  more  executions  in  civil  causes, 
upon  which  there  is  due  a  sum  not  exceeding  $500,  may,  at  any 
time,  make  application  for  his  discharge  from  such  imprison- 
ment on  complying  with  the  provisions  of  the  statute  (2  R.  S. 
31,  §  1) ;  and  every  person  so  imprisoned  for  a  sum  exceeding 
$500  may  make  such  application,  after  being  imprisoned  for 
three  months  (id.  31  (32),  §  2) ;  but  not  less  than  three  months, 
or  the  court  acquires  no  jurisdiction  of  the  application.  Matter 
of  Rosenberg,  10  Abb.  N.  S.  450  ;  Browne  v.  Bradley,  5  Abb. 
141. 

An  infant  may  make  application  for  and  is  entitled  to  a  dis- 
charge from  imprisonment  on  assigning  his  property  ;  and  such 
assignment  is  valid,  notwithstanding  his  non-age.  People  v. 
MuUin,  25  Wend.  698.  So  a  person  is  entitled  to  apply  for  a 
discharge  as  well  where  he  is  on  the  jail  limits  as  in  close  custody. 
Coman  v.  Storm,  26  How.  84;  S.  C,  1  Rob.  705  ;  disapproving 
ByUndjt  v.  Comstoclc,  16  Abb.  233  ;  S.  C,  25  How.  429.  See 
Holmes  v.  Lansing,  3  Johns.  Gas.  75  ;  Peters  y.  Henry,  6  Johns. 
121.  The  statute  does  not,  however,  authorize  the  discharge  of 
a  party  in  execution  for  a  fine  imposed  for  a  contempt  of  court, 
or  where  he  is  committed  for  the  non-performance  of  some  act  or 
duty  which  it  is  in  his  power  to  perform.  Van  Wezel  v.  Van 
Wezel,  3  Paige,  38;  People  v.  Oowles,  4  Keyes,  38;  S.  C,  3 
Abb.  Ct.  App.  507;  reversing  S.  C,  34  How.  481.     See  Ford  v. 
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Ford,  41  How.  169  ;  Patrick  v.  Warner,  4  Paige,  397.  So,  a  dis- 
charge will  not  be  granted  where  the  debtor  has  fraudulently 
disposed  of  his  property,  or  where  his  proceedings  have  not  been 
just  and  fair  {Matter  of  Watson,  2  E.  D.  Smith,  429  ;  Maas  v. 
La  Torre,  6  Abb.  N.  S.  319') ;  and  it  is  immaterial,  in  such  case, 
whether  the  fraud  upon  his  creditors  is  perpetrated  before  his 
imprisonment  on  execution,  or  intermediate  the  arrest  and  ex- 
amination.    Matter  of  Watson,  2  E.  D.  Smith,  429. 

Section  3.  Form  and  contents  of  the  petition  and  inventory. 
The  application  for  a  discharge  is  founded  upon  petition  (2  R.  S. 
31,  §  1),  which  is  required  to  set  forth  the  cause  of  the  imprison- 
ment of  the  applicant,  and  to  have  annexed  to  it  a  just  and  true 
account  of  all  his  estate,  real  and  personal,  in  law  and  equity, 
and  of  all  charges  affecting  it,  both  as  such  estate  and  charges 
existed  at  the  time  of  his  imprisonment,  and  as  they  existed  at 
the  time  of  preparing  his  petition,  together  with  a  just  and  true 
account  of  all  deeds,  securities,  books  and  writings  whatsoever, 
relating  to  the  estate  and  charges  thereon,  with  the  names  and 
places  of  abode  of  the  witnesses  to  such  deeds,  securities  and 
writings.  See  2  R.  S.  81  (32),  §  4 ;  People  v.  Bancker,  5  N.  Y. 
(1  Seld.)  106  ;  Browne  v.  Bradley,  5  Abb.  141. 

The  omission  of  an  account  of  real  and  personal  estate,  as  it 
existed  at  the  time  of  the  debtor's  arrest,  is  not  supplied  by  alle- 
gations in  the  petition  that,  prior  to  the  rendition  of  the  judg-. 
ment,  in  execution  of  which  the  debtor  was  arrested,  he  filed  his 
petition  in  bankruptcy,  was  adjudged  a  bankrupt,  and  an  assignee 
of  all  his  property  was  appointed.  BuUymore  v.  Cooper,  46  N.  Y. 
(1  Sick.)  236  ;  aflarming  S.  C,  2  Lans.  71. 

The  form  of  the  petition  is  not  prescribed  by  the  statute,  but  it 
may  be  stated  generally,  that  it  must  show  a  case,  of  which  the 
officer  to  whom  it  is  presented  has  jurisdiction,  and  which,  if 
true,  would  entitle  the  petitioner  to  the  things  prayed  for.  People 
V.  Bancker,  5  N.  Y.  (1  Seld.)  106  ;  People  v.  Brooks,  40  How.  165; 
Browne  v.  Bradley,  5  Abb.  141. 

Section  4.  Notice  of  application.  Fourteen  days'  previous 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre- 
sented, together  with  a  copy  of  the  petition  and  the  account  of 
his  estate,  must  be  personally  served  by  the  debtor  on  the  cred- 
itors  at  whose  suit  he  is  imprisoned,  their  personal  representa- 
tives or  their  attorney.    3  R.  S.  31  (32),  §  3. 
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Form  of  petition: 

To  tlie  supreme  court  of  the  State  of  New  YorTc  {or  other  court,  as 
the  case  may  be) : 

The  petition  of  C.  W.,  of,  etc.,  respectfully  shows  to  the  court 
that  the  petitioner  is  a  prisoner  conhned  in  the  jail  of  the  county 
of  ,  on  an  execution  against  the  person,  issued  out  of  this 

court,  in  a  civil  action  wherein  R.  M.  is  plaintiff  and  your  peti- 
tioner is  defendant ;  and  in  which  action  judgment  was  rendered 
against  your  petitioner  for  the  sum  of  $  ,  on  the  day 

of  ,  18    .    That  the  said  sum  of  $  is  now  due  and 

unpaid  on  said  execution  (and  if  the  imprisonnent  is  for  a  swrt 
exceeding  $500,  add :)  and  that  your  petitioner  has  been  impris- 
oned on  said  execution  for  more  than  three  monthg. 

And  your  petitioner  further  shows  that  hereto  annexed,  and 
marked  as  schedules  "A"  and  "B,"  is  a  just  and  true  account 
of  all  his  estate,  real  and  personal,  in  law  and  equity,  and  of  all 
charges  affecting  the  same,  both  as  such  estate  and  charges 
existed  at  the  time  of  his  imprisonment,  and  as  they  exist  at  the 
time  of  preparing  this  petition,  together  with  a  just  and  true 
account  of  all  deeds,  securities,  books  and  writings  whatsoever 
relating  to  the  said  estate,  and  the  charges  thereon,  with  the 
names  and  places  of  abode  of  the  witnesses  to  such  deeds,  securi- 
ties and  writings. 

Your  petitioner,  therefore,  prays  the  order  of  this  court,  direct- 
ing the  sheriff  of  said  county  to  bring  your  petitioner  into  this 
court  on  a  day  assigned  for  that  purpose ;  that  your  petitioner 
may  be  discharged  from  his  said  imprisonment  on  his  compliance 
with  the  provisions  of  the  statute ;  and  that  your  petitioner  may 
have  such  further  or  other  relief  as  he  may  be  entitled  to  under 
the  provisions  of  the  statute  authorizing  debtor  simprisoned  on 
execution  in  civil  causes  to  be  discharged  from  imprisonment. 

{Bated,  etc.)  {Signature.) 

{Schedules  should  he  annexed  as  follows :) 
Schedule  "A." 

A  just  and  true  account  of  all  the  estate,  real  and  personal,  in 
law  and  equity,  and  of  all  charges  affecting  the  same,  of  C.  M., 
an  imprisoned  debtor,  as  the  same  existed  at  the  time  of  his 
imprisonment,  as  stated  in  said  petition,  together  with  a  just  and 
true  account  of  aU  deeds,  securities,  books  and  writings  whatso- 
ever relating  to  the  said  estate,  and  the  charges  thereon,  with  the 
names  and  places  of  abode  of  the  witnesses  to  such  deeds,  securi- 
ties and  writings,  according  to  the  best  of  his  knowledge,  infor- 
mation and  belief. 

Beat  estate  :  One  house  and  lot,  etc.  {particularly  describing 
all  the  veal  estate). 
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PersoTial  estate :  Two  horses,  etc.  {particularly  describing  all 
the  personal  estate). 

Charges  affecting  the  same,  as  follows,  to- wit :  A  mortgage  on 
the  said  house  and  lot,  etc.  {specify  the  charges). 

Account  of  all  deeds,  securities,  books  and  writings  relating  to 
the  said  estate,  and  the  charges  thereon,  and  the  names  and  places 
of  abode  of  the  witnesses  to  the  same,  to-wit  {specify  vouchers, 
names  of  witnesses,  etc.,  according  to  the  fact). 

Schedule '' B:' 

{Same  as  schedule  "J.,"  inserting  the  words)  "at  the  time  of 
preparing  the  said  petition,"  instead  of,  "at  the  time  of  his  im- 
prisonment, as  stated  in  said  petition." 

The  debtor  need  not  be  held  to  the  most  perfect  recollection,  at 
the  time  of  making  up  his  schedule,  of  every  minute  claim,  debt, 
or  item  of  property  owned  by  him.  And  if,  on  his  examination, 
he  remembers  these  particulars,  the  court  will  allow  him  to 
amend  his  petition  on  the  hearing,  if  satisfied  that  the  omission 
was  not  intentional  or  fraudulent.  Matter  of  Rosenberg,  10 
Abb.  N.  S.  450. 

Notice  to  creditors. 

{Title  of  cause.) 

To 

Sir  :  —  Please  take  notice,  that  I  shall  present  to  the 
court,  at  the  next  special  term  thereof,  to  be  held  at  the  court- 
house at  ,  in  the  county  of  ,  on  the  day  of  , 
18  ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  the  petition,  together  with  the  account 
annexed  thereto,  with  copies  whereof  you  are  herewith  served  ; 
and  that  I  shall  then  and  there  apply  to  the  said  court  that  the 
prayer  of  said  petition  be  granted. 

{Dated,  etc.)  Yours,  etc., 

CM. 

Section  5.  Affldavit.  At  the  time  of  presenting  the  petition 
the  following  affidavit  is  to  be  indorsed  upon  it,  and  must  be 
sworn  to  by  the  applicant : 

(  Venue) 

"  I,  the  within-named  petitioner,  do  swear  {or  affirm,  as  the  case 
may  be)  that  the  within  petition  and  account  of  my  estate,  and 
of  the  charges  thereon,  are,  in  all  respects,  just  and  true ;  and 
that  I  have  not  at  any  time  or  in  any  manner  disposed  of,  or 
made  over,  any  part  of  my  property  with  a  view  to  the  future 
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benefit  of  myself  or  my  family,  or  with,  an  intent  to  injure  or 
defraud  any  of  my  creditors." 

Sworn  to  before  me,  this  )  C.  M. 

day  of  ,18     .  j 

C.  T.,  Justice  of  supreme  court. 

The  court  does  not  acquire  jurisdiction  to  issue  the  order  of 
discharge  unless,  at  the  time  of  presenting  the  petition,  an  affi- 
davit in  the  form  prescribed  is  indorsed  thereon,  and  sworn  to 
by  the  applicant  {Browne  v.  Bradley,  5  Abb.  141 ;  BuUymore 
V.  Cooper,  46  N.  Y.  (1  Sick.)  236  ;  affirming  S.  C,  2  Lans.  71) ; 
and  at  no  time  after  the  presentation  of  the  petition  can  the  affi- 
davit be  indorsed  and  sworn  to,  and  the  demand  of  the  statute 
be  answered.  Id.     See  Hillyer  v.  Bosenberg,  11  Abb.  N.  S.  402. 

Section  6.  Application,  where  made.  Application  for  the  dis- 
charge is  required  to  be  made  to  the  court  from  which  the  execu- 
tion issued,  or  to  the  county  court  of  the  county  in  which  the 
debtor  is  imprisoned  (2  E,.  S.  31,  §  1) ;  and  cannot  be  made  to  a 
judge  out  of  court,  or  at  chambers.  Mather's  case,  14  Abb.  45  ; 
Matter  of  WalTcer,  2  Duer,  655.  So  the  application  must  be  at 
a  regular  special  term  of  the  court,  and  cannot  be  heard  in  the 
first  instance  at  a  general  term.  lb. 

Section  7.  Application,  and  proceedings  thereon. 

a.  Hearing.  Upon  presenting  the  petition,  and  due  proof 
being  made  of  the  service  of  a  copy  thereof,  and  of  the  account 
thereto  annexed,  with  the  notice  above  required  (fourteen  days), 
the  court  will  order  the  applicant  to  be  brought  before  it,  on  a 
day  to  be  assigned.  On  that  day,  and  such  other  days  as  it  may 
appoint  during  the  same  term,  the  court  will  proceed  in  a  sum- 
mary way  to  hear  and  determine  the  proofs  and  allegations  of 
the  parties,  and  may  examine  the  applicant  or  his  wife,  or  any 
other  person,  on  oath.    See  2  R.  S.  32,  §  6. 

Form  of  order. 

{Title  of  cause.)  {At  a  special  term,  etc.) 

The  said"C.  M.,  having  presented  his  petition  to  this  court  pray- 
ing for  an  order  directing  the  sheriff  of  the  county  of  to  bring 
him,  the  said  CM.,  into  this  court  on  a  day  assigned  for  that 
purpose,  and  that  the  said  C.  M.  be  discharged  from  his  impris- 
onment upon  an  execution  issued  out  of  this  court  in  an  action 
wherein  R.  M.  is  plaintiff  ahd  the  said  C.  M.  is  defendant ;  *  and 
due  proof  being  made  to  the  court  of  the  service  upon  the  said 
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R.  M.  of  a  copy  of  said  petition,  and  of  the  account  annexed 
thereto,  with  tlie  notice  of  the  presentation  of  the  same : 

It  is  oedeeed,  That  the  sheriff  of  said  county  of  bring 

the  said  C.  M.  before  this  court,  at  the  present  special  term  thereof, 

now  sitting  at  the  court-house  in  the  village  of  in  said 

county,  on  the  day  of  j  18    ,  at  o'clock  in  the 

noon  of  that  day. 

h.  Adjournments.  Upon  sufficient  cause  shown  by  any  cred- 
itor, the  court  may  adjourn  the  hearing  of  the  petition  to  the 
next  term  thereof;  but  no  adjournment  can  be  made  extending 
beyond  the  next  term.  2  R.  S.  33  (33),  §  7.  See  People  v.  Brooks, 
40"How.  165  ;  Bylandt  v.  Comstock,  25  id.  429 ;  S.  C,  16  Abb. 
233. 

No  objections  to  matters  of  form  will  be  received  at  the  adjourned 
hearing  ;  and  unless  the  opposing  creditor  is  then  able  to  satisfy 
the  court  that  the  proceedings  on  the  part  of  the  prisoner  are  not 
just  and  fair,  the  court  will  order  an  assignment,  and  grant  a 
discharge  as  hereafter  described.     See  2  R.  S.  32  (33),  §  8. 

Section  8.  Assignment,  and  discharge  of  debtor. 

a.  When  assignment  will  be  ordered.  If  the  court  is  satisfied 
on  the  hearing  that  the  petition  and  account  of  the  applicant  are 
correct,  and  that  his  proceedings  are  just  and  fair,  it  will  order 
an  assignment  of  all  his  property  to  be  made  (except  the  articles 
which  are  by  law  exenipt  from  execution),  or  of  so  much  thereof 
as  is  sufficient  to  discharge  the  executions  on  which  he  is  impris- 
oned.    See  2  R.  S.  32,  §  6. 

i.- Appointment  of  assignees.  The  court  will  appoint  one  or 
more  assignees,  and  the  assignment  must  be  made  to  the  persons 
so  appointed  by  an  indorsement  on  the  petition  ;  which  assign- 
ment vests  in  the  assignees  all  the  estate,  right  and  interest  of  the 
applicant,  in  all  the  property,  real  and  personal,  so  directed  to 
be  assigned  for  the  benefit  of  the  creditors  upon  whose  execu- 
tions he  is  imprisoned.     See  2  R.  S.  32,  §  9. 

The  applicant  must  furnish  satisfactory  evidence  to  the  court 
of  the  actual  delivery  to  the  assignees  of  all  the  property  directed 
to  be  assigned,  or  must  give  such  security  for  the  future  delivery 
thereof  as  the  court  shall  approve.    Id.,  §  10. 

c.  Discharge,  when  ordered.  The  assignment  having  been 
made,  and  the  evidence  or  security  furnished  as  above  described, 
the  court  is  then  required  to  order  the  discharge  of  the  applicant 
from  his  imprisonment ;  and  it  is  the  duty  of  the  sheriff  to  dis- 
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charge  him  acordingly,  on  being  served  with  such  order,  without 
any  detention  on  account  of  any  fees.    2  R.  S.  32  (33),  §  11. 

The  order  of  discharge  will  not  per  se  protect  a  sheriff  acting 
Tinder  it,  unless  it  contains  recitals  of  all  the  facts. necessary  to 
give  jurisdiction  to  the  court  granting  it.  Thus,  it  must  show 
that  the  jurisdiction  of  the  person  and  of  the  especial  case  was 
acquired  by  the  taking  of  the  necessary  steps  prescribed  by  the 
statute  to  that  end ;  and  if  it  fails  in  any  of  these  particulars, 
the  facts  necessary  to  give  jurisdiction  must  be  established  by 
proof  aliunde.  Bullymore  v.  Cooper,  46  N.  Y.  (1  Sick.)  236 ; 
affirming  S.  C,  2  Lans.  71. 

Order  directing  assignment. 

{Same  as  in  the  form  preceding.,  to  the  *,  continuing :)  and 
the  said  order  having  been  duly  issued,  and  the  said  C.  M. 
brought  before  the  court  in  pursuance  thereof ;  and  the  court 
having  heard  and  examined  the  allegations  and  proofs  of  the 
said  parties,  and  being  satisfied  that  the  petition  and  account  of 
the  petitioner  are  correct,  and  that  his  proceedings  are  just  and 
fair ;  it  is  ordered  that  the- assignment  be  made  by  the  said 
imprisoned  debtor  to  G.  W.,  of,  etc.,  and  J.  M.,  of,  etc.,  who  are 
hereby  appointed  assignees  to  receive  the  same,  of  all  the  said 
debtor's  property,  except  such  articles  as  are  exempt  by  law 
from  levy  and  sale  on  execution. 

Assignment  indorsed  on  petition. 

Whereas,  I,  C.  M.,  did  present  the  within  petition  to  the 
court,  and  an  order  having  been  duly  made  thereupon, 
requiring  the  sheriff  of  the  county  of  to  bring  the  said  C. 

M.  before  the  said  court,  at  the  special  term  thereo:^  held  at  the 
court-house  in  the  village  of  ,  in  said  county,  on  the 

day  of  ,  18     ,  and  the  said  sheriff  having  complied  with 

the  said  order,  and  the  court  thereupon,  after  hearing  the  proofs 
and  allegations  of  the  parties,  having  ordered  the  said  C.  M.  to 
make  an  assignment  of  all  his  property,  except  such  articles  as 
are  by  law  exempt  from  levy  and  sale  on  execution,  to  G.  W.,  of 
etc. ,  and  J.  M.,  of,  etc.,  who  were  appointed  assignees  to  receive 
the  same. 

Now,  therefore,  in  consideration  thereof,  and  in  conformity  to 
the  order  of  said  court,  I  have  assigned  and  transferred,  and 
hereby  do  assign  and  transfer,  unto  the  said  G-.  W.  and  J.  W., 
as  such  assignees,  all  the  property  owned  by  me,  except  such 
articles  as  are  exempt  by  law  from  levy  and  sale  on  execution. 
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Certificate  of  assignees. 

We,  G.  W.  and  J.  W.,  duly  appointed  assiguees  of  the  prop- 
erty of  C.  M.,  an  imprisoned  debtor,  do  hereby  certify  that  the 
said  C.  M.  has  this  day  actually  delivered  to  us  all  the  property 
directed  to  be  assigned  to  us  by  an  order  of  the  court, 

dated,  etc. 

{Dated,  etc)  {Signatures.) 

( Witness.) 

{Add  acknowledgment  or  proof  of  signatures.) 

Discharge. 

{Title  of  cause.)  {At  a  special  term,  etc.) 

The  said  C  M.  having  presented  his  i^etition  to  this  court 
praying  for  an  order  directing  the  sheriff  of  the  county  of 
to  bring  him,  the  said  C.  M.,  into  this  court  on  a 
day  assigned  for  that  purpose,  and  that  the  said  C.  M.  be 
discharged  from  his  imprisonment  upon  an  execution  issued 
out  of  the  said  court  in  an  action  wherein  R.  M.  vsras  plaintiff 
and  the  said  0.  M.  was  defendant ;  and  the  said  order  having 
been  duly  issued,  and  the  said  C.  M.  brought  before  the 
court  in  pursuance  thereof,  and  the  court  having  heard  and 
determined  the  proofs  and  allegations  of  the  parties,  and  being 
satisfied  that  the  petition  and  account  of  the  said  C.  M.  are 
correct,  and  that  his  proceedings  have  been  just  and  fair  ;  and 
having  thereupon  made  a  further  order  directing  an  assignment 
to  be  made  by  the  said  0.  M.  of  all  his  property,  except  such 
articles  as  are  exempt  from  execution,  to  Gr.  W.,  of,  etc.,  and  J. 
W.,  of,  etc.,  who  were  appointed  assignees  to  receive  the  same  ; 
and  the  said  assignment  having  been  duly  made,  and  satisfactory 
evidence  having  been  fnrnished  to  the  court  that  the  said  prop- 
erty has  been  actually  delivered  to  the  said  assignees  {or,  and 
security,  approved  by  the  court,  having  been  given  by  the  said 
C.  M.  for  the  future  delivery  of  said  property  to  the  said 
assignees).  It  is,  therefore,  hereby  ordered  that  the  said  C.  M. 
be,  and  he  is  hereby,  discharged  from  his  imprisonment  under 
and  in  pursuance  of  the  execution  aforesaid. 

d.  Effed,  of  discharge.  Notwithstanding  the  discharge,  the 
party  in  whose  favor  execution  has  been  issued  is  entitled  to  the 
same  remedies  against  the  applicant,  by  execution  against  his 
property  only,  or  by  suit  on  the  judgment  upon  which  execution 
was  issued,  for  any  balance  that  may  be  due  thereon,  as  he  might 
have  had  if  execution  had  not  been  issued  ;  but  the  applicant 
cannot  be  held  to  bail  in  any  such  suit,  nor  can  execution  issue 
Vol.  VI.— 10 


74  INSOLVENT  DEBTORS. 

Eights,  etc.,  of  assignees — ^^When,  etc.,  debtor  may  be  required  to  apply  for  his  discharge. 

against  his  person  on  any  judgment  obtained  therein.  2  R.  S. 
33,  §  12. 

If,  however,  the  applicant  be  convicted  of  perjury  in  any  of 
the  proceedings  authorized  by  the  statute,  the  party  at  whose 
suit  he  was  imprisoned. may  issue  execution  against  his  body. 
2  R.  S.  33,  §  13. 

Section  9.  Rights  and  duties  of  assignees.  The  assignees 
become  vested  with  all  the  rights  in  and  powers  over  the  prop- 
erty so  assigned,  which  are  specified  by  statute  (see  2  R.  S.  40 
[41],  art.  8),  and  are  subject  to  the  same  duties,  obligations  and 
control  in  all  respects,  except  as  otherwise  noticed  in  the  present 
article.     See  2  R.  S.  83  (34),  §  14.     See,  post,  p.  82,  art.  8. 

The  assignees  are  not  required  to  publish  any  notice  calling  a 
general  meeting  of  creditors  ;  but  they  must  proceed  to  col- 
lect, sell  and  distribute  the  proceeds  of  the  property  assigned  to 
them,  in  the  following  manner : 

1.  "They  shall  pay  the  jail  fees,  on  the  imprisonment  and 
discharge  of  such  applicant. 

2.  "They  shall  distribute  the -net  produce  of  the  property 
that  shall  come  to  their  hands  among  the  creditors  who  charged 
such  applicant  in  execution,  previous  to  the  exhibition  of  his 
petition,  in  proportion  to  the  amounts  due  on  their  respective 
executions  ;  and,  for  that  purpose,  shall  give  personal  notice  to 
such  creditors  or  their  attorneys  of  the  time  and  place  of  making 
a  dividend,  instead  of  publishing  such  notice.  . 

3.  "  They  shall  pay  over  to  such  applicant,  or  his  personal 
representatives,  the  surplus  which  may  remain  after  discharging 
such  executions  and  defraying  their  expenses."  2  R.  S.  33  (34), 
§15. 

Section  10.  When  and  how  a  debtor  may  be  required  to  apply 
for  his  discharge.  The  statute  provides  that,  when  any  person 
shall  have  remained  charged  in  execution  for  the  space  of  three 
months,  after  being  entitled  to  make  an  application  for  his  dis- 
charge as  stated  in  this  article,  without  having  made  such  appli- 
cation, and  without  having  applied  for  a  discharge  in  the  manner 
pointed  out  (ante,  pp.  29,  62,  arts.  3, 5),  any  creditor,  at  whose  suit 
he  shall  have  so  remained  charged,  and  his  personal  representa- 
tives may,  by  notice  in  writing,  subscribed  by  him  or  them, 
require  such  prisoner  to  make  application  for  his  discharge  in 
the  manner  described  in  this  article.     See  2  R.  S.  33  (34),  §  16. 

Section  11.  Effect  of  omission  to  apply.    If,  within  thirty  days 
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after  personal  service  of  such  notice,  the  prisoner  does  not  pre- 
sent a  petition  to  a  proper  oflBcer,  either  under  the  third  or  fifth 
article  (see,  ante,  pages  29,  62),  or  does  not  serve  upon  the  cred- 
itor giving  the  notice,  or  his  attorney,  a  copy  of  a  petition  and 
of  an  account  of  his  estate,  with  notice  of  his  intention  to  apply 
for  hi^  discharge  in  the  manner  described  in  the  present  article ; 
or  if,  after  presenting  such  petition  under  the  third  and  fifth  arti- 
cles, or  serving  a  copy  of  a  petition  under  the  present  one,  the 
prisoner  does  not  diligently  proceed  thereon  to  a  decision,  he 
will  be  forever  barred  from  obtaining  his  discharge  from  any 
execution  in  which  he  is  so  imprisoned,  under  the  provisions  stated 
in  this  or  in  the  third  and  fifth  articles  referred  to.  See  2  R.  S. 
34,  §  17. 

Section  12.  When  creditor  may  discharge  his  debtor  without 
discharging  the  judgment.  The  rule  is  well  settled  that  if  a  cred- 
itor give  his  debtor  in  execution  permission  to  go  at  large  beyond 
the  jail  or  its  liberties,  the  judgment  is  absolutely  discharged. 
Ransom  y.  Keyes,  9  Cow.  128 ;  LatJirop  v.  Briggs,  8  id.  171  ; 
Powers  V.  Wilson,  1  id.  274 ;  Poucher  v.  Holley,  3  Wend.  184  ; 
Kasson  v.  People,  44  Barb.  347.  And  this  is  so,  even  where  the 
debtor  agrees,  in  consideration  of  such  permission,  that  he  will 
still  be  bound  by  the  judgment,  and  thattheplaintiff  may  re  arrest 
him  on  another  execution  in  case  he  does  not  pay  the  judgment. 
Tates  V.  Van  Rensselaer,  5  Johns.  364  ;  Jaques  v.  Withy,  1  T. 
R.  557  ;  Blackburn  v.  Stupari,  2  East,  243  ;  Bonesteel  v.  Oarling- 
house,  60  Barb.  338  ;  S.  C.  affirmed,  45  N.  Y.  (6  Hand)  249. 

The  statute  provides,  however,  that  where  the  defendant  has 
remained  charged  in  execution  for  the  space  of  thirty  days  from 
the  date  of  his  imprisonment,  any  creditor,  at  whose  suit  he  has 
remained  charged,  may,  by  a  written  notice,  require  the  sheriff 
of  the  county  in  which  the  debtor  is  imprisoned  to  discharge 
him  from  imprisonment ;  and  thereupon  the  prisoner  will  be  dis- 
charged from  imprisonment  so  far  as  he  is  held  under  such  exe- 
cution ;  and  thereafter  the  creditor  is  entitled  to  the  same  civil 
remedies  to  enforce  payment  of  the  judgment  upon  which  the 
execution  issued,  as  if  the  execution  had  not  been  issued  and 
the  debtor  had  not"  been  charged  in  execution  by  the  creditor. 
But  no  farther  execution  against  the  person  of  the  debtor  can  be 
issued  on  the  judgment.  2  R.  S.  34  (35),  §  17 ;  Laws  1857,  chap. 
427. 

Section  13.  General  proTlsions.    See  following  article,  where 
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tlie  general  provisions  of  the  statute  relating  to  the  proceeding 
are  given  in  full, 

ARTICLE  VII. 

GENEEAL  PBOVISIOIfS  APPLICABLE  TO  PKOCEEDINGS  UNDEE  SOME  OE  ALL 
OE  THE   PEECEDING   AETICLES. 

Section  1.  Officers  to  whom  applications  are  to  he  made.    The 

officers  to  whom  application  should  be  made  in  the  various  pro- 
ceedings described  in  the  preceding  articles  of  this  chapter  are 
enumerated  by  statute,  and  it  should  be  borne  in  mind  that  all 
the  applications  are  to  be  made  under  the  provisions  of  the 
Revised  Statutes,  title  one,  chapter  five,  part  second.  Thus,  appli- 
cations for  attachments  under  the  first  article  of  title  one ;  for  the 
appointment  of  trustees  under  the  second  article  ;  for  the  discharge 
of  an  insolvent  from  his  debts  under  the  third  article  ;  to  compel 
an  assignment  under  the  fourth  article,  and  for  the  exemption  of 
a  debtor's  person  from  imprisonment  and  arrest  under  the  fifth 
article,  may  be  made  to  either  of  the  follovring  officers  :  Judges 
of  the  supreme  court,  county  judges,  recorders  of  cities,  and  (if 
made  in  the  city  of  Schenectady)  the  mayor  thereof.  Applica- 
tions under  the  third  and  fifth  articles  may  be  made  to  any  county 
judge,  but  no  application  under  any  article  of  title  one  can  be 
made  to  any  alderman  of  the-city  of  New  York.  2  R.  S.  35,  §  1. 
Applications  under  the  third,  fourth  and  fifth  articles  must  be 
made  to  an  officer  residing  in  the,  county  in  which  the  insolvent 
or  imprisoned  debtor  resides  or  is  imprisoned  ;  and  proof  of  his 
residence  or  imprisonment  must  be  made  at  the  time  of  present- 
ing the  petition,  and  before  any  order  is  granted  thereon.  2  R. 
S.  85  (36),  §  2.  But  if  there  is  no  officer  as  above  residing  within 
any  county,  and  disinterested  as  creditor  or  otherwise,  to  whom 
application  can  be  made,  it  may  be  made  to  any  such  officer 
residing  in  any  other  county.  No  place  can,  however,  be 
appointed  for  the  hearing  on  any  application  out  of  the  county 
in  which  the  insolvent  resides  or  is  imprisoned.     2  R.  S.  35  (36), 

§4. 

Section  2.  Proceedings,  how  continued  where  officer  is  incapa- 
ble of  acting.  In  case  of  the  death,  sickness,  resignation,  re- 
moval from  office,  absence  from  the  coijnty  of  his  residence,  or 
other  disability,  of  any  officer  before  whom  any  proceedings 
may  have  been  commenced,  under  the  provisions  of  the  statute 
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referred  to  in  the  preceding  section,  the  proceedings  may  be  con- 
tinued by  his  successor  in  office,  or  by  any  other  officer  residing 
in  the  same  county,  who  might  have  originally  instituted  such 
proceedings  in  the  same  manner  and  with  the  like  effect  as  if  origi- 
nally commenced  before  him.     See  2  R.  S.  35  (36),  §  5. 

In  case  there  is  no  officer  in  the  same  county  competent  to 
continue  the  proceedings,  then  any  judge  of  the  county  courts 
may  attend  at  the  time  and  place  appointed  for  the  hearing  of 
any  matter,  and  adjourn  the  same  to  the  next  county  court  to  be 
held  in  and  for  the  county  in  which  the  hearing  was  appointed  ; 
and  the  said  court  will  then  proceed  therein  in  the  same  manner 
and  with  the  like  authority  as  the  officer,  who  commenced  the 
proceedings.    Id.,  §  6. 

Section  3.  Corporations  and  partners  as  creditors.  A  cor- 
poration is  deemed  a  creditor  within  the  meaning  of  the  pro- 
visions of  the  statute,  and  may  present  or  unite  in  any  petition 
as  other  creditors.  The  petition  may  be  signed  by  a  director  or 
other  officer  of  the  corporation  thereto  duly  authorized  under  its 
common  seal ;  and  any  affidavit  required  of  creditors  by  the 
provisions  of  the  statute  maybe  made  and  signed  by  such  direc- 
tor or  officer.  2  R.  S.  36  (37),  §7.  So,  .whenever  partners  or 
joint  companies  are  creditors  of  any  debtor,  the  petition  and 
affidavit  required  of  creditors  may  be  made  and  signed  by  either 
of  the  partners,  or  any  one  of  such  company.    Id.,  §  8. 

Section  4.  Non-residents  as  creditors.  Creditors  residing  out 
of  this  State,  but  within  the  United  States,  may  petition  and  unite 
in  any  petition  in  the  same  manner  as  resident  creditors.  They 
must  annex  to  the  petition  the  original  accounts  or  sworn  copies, 
and  the  original  specialties  or  written  securities,  if  any,  on  which 
their  demands  arise  or  depend.  Affidavits  sworn  to  by  them 
before  a  judge  or  clerk  of  a  court  of  record  of  the  State,  district 
or  territory  in  which  they  reside,  duly  authenticated  under  the 
seal  of  such  court,  will  be  received  by  every  officer  or  court,  in 
proceedings  now  under  consideration,  in  the  same  manner  as  if 
such  affidavit  was  made  before  a  proper  officer  in  this  State.  2 
R.  S.  36  (37),  §  9.  See  Matter  of  Coates,  12  How.  344  ;  S.  C,  3 
Abb.  Ct.  App.  231. 

Section  5.  Debts  purchased  for  less  than  their  nominal  value. 
Where  a  petitioning  creditor  purchases,  or.  procures  to  be  assigned 
to  him,  any  debt  or  demand  against  the  debtor  in  respect  to  whom 
or  whose  estate  he  is  a  petitioner,  for  less  than  its  nominal 
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demand,  and  where  any  executor  or  administrator  petitions  in 
respect  to  any  sucli  debt  or  demand,  the  person  petitioning  will 
be  deemed  a  creditor  to  the  amount  only  of  the  sum  or  value 
actually  and  in  good  faith  paid  by  him,  or  by  his  teslator  or 
intestate,  for  such  debt  or  demand.  2  E..  S.  36  (37),  §  10.  See 
Blidell  V.  McCrea,  1  Wend.  156. 

It  is  held  under  this  provision  of  the  statute  that  the  fact  of  a 
person  becoming  a  petitioning  creditor  of  an  insolvent,  for  the 
nominal  amount  of  a  debt  purchased  by  him  at  a  discount,  rather 
than  for  the  amount  paid  by  him,  will  not  per  se  vitiate  the  dis- 
charge. The  act  which  will  do  this  must  be  an  act  of  the  insol- 
vent. He  voMst  procure  the  creditor  to  become  a  petitioner  for 
a  larger  amount  than  is  in  good  faith  due  him,  and  this  must 
be  done  in  order  to  obtain  a  discharge.  Small  v.  Oraves,  7 
Barb.  576. 

Section  6.  Effect  of  collusion  between  debtor  and  creditor.  If 
the  insolvent,  by  collusion  with  any  prosecuting  creditor,  procures 
himself  to  be  imprisoned  in  a  county  different  from  that  of  his 
residence,  for  the  purpose  of  obtaining  a  discharge  in  such  county, 
under  the  provisions  of  the  statute,  a  discharge  granted  in  -such 
county,  where  the  insolvent  is  so  imprisoned  by  collusion,  will  be 
void ;  and  if  the  collusion  is  proved  on  the  hearing,  it  will  defeat 
the  application.     2  R.  S.  35  (36),  §  3. 

Section  7.  When  creditor  must  relinquish  security.  Whenever 
a  petitioning  creditor  under  the  first,  second,  third,  or  fourth 
articles  of  title  one  (see,  ante,  p.  76,  §  1),  has  in  his  own  name,  or 
in  trust  for  him,  any  mortgage,  judgment,  or  other  security,  or 
assignment  by  way  of  security,  for  securing  the  payment  of  any 
sum  of  money  upon  any  real  or  personal  estate  of  the  debtor,  in 
respect  to  whom  or  whose  estate  he  is  a  petitioner,  he  does  not 
become  a  petitioner  in  respect  to  the  debt  so  secured,  unless  he 
adds  to  his  signature  to  the  petition  a  declaration  in  writing  that 
he  relinquishes  to  the  assignees  or  trustees,  appointed  pursuant 
to  such  petition,  every  such  mortgage,  judgment,  or  other  security 
for  the  benefit  of  all  the  creditors  of  such  debtor  ;  which  declara- 
tion will  operate  as  an  assignment  of  such  mortgage,  judg- 
ment or  security  to  the  assignees  or  trustees  who  shall  be  sub- 
sequently appointed  under  the  proceedings  upon  such  petition, 
and  vest  in  them  all  the  rights  and  interest  of  such  petitioning 
creditor  therein.  2  R.  S.  36  (37),  §  11.  See  Form  of  petition, 
ante,  p.  14;  Msworth  v.  Caldioell,  48  N.  Y.  (3  Sick.)  ^680. 
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Section  8.  Penalty  for  false  swearing.  Every  creditor  swear- 
ing falsely  in  any  proceedings  treated  of  in  this  chapter,  that  any 
sum  of  money  is  due  to  him  from  any  debtor,  which  is  not  so  really 
due,  or  that  more  is  due  than  the  sum  really  due,  knowing  the 
same  ^ot  to  be  due,  shall  forfeit  double  the  sum  so  falsely  sworn 
to  be  due,  to  the  assignees  or  trustees  of  the  estate  of  such  debtor, 
to  be  recovered  by  them.    2  R.  S.  37  (38),-  §  13. 

Section  9.  Proceedings  on  hearing  petition. 

a.  Witnesses  and  adjournments.  On  the  hearing  of  any  peti- 
tion under  the  third,  fourth,  fifth  or  sixth  articles  of  title  one,  the 
court  or  ofiicer  before  whom  the  hearing  may  be  pending  may 
adjourn  it  from  time  to  time,  and  may  issue  a  subpoena  requiring 
the  wife  of  the  debtor,  or  any  other  person,  whether  an  opposing 
creditor  or  not,  to  appear  and  testify  concerning  the  subject-mat- 
ter ;  and  the  debtor  and  any  creditor  may  in  all  cases  be  exam- 
ined at  the  instance  of  any  creditor  in  any  proceedings  under 
the  provisions  of  the  above  articles.    2  R.  S.  37  (38),  §  13. 

The  appearance  of  every  person  duly  subpoenaed,  and  neglect- 
ing or  refusing  to  appear,  may  be  enforced  by  attachments,  to  be 
issued  by  the  officer  or  court ;  and  if,  after  appearance,  any  such 
person  refuses  to  testify,  he  may  be  committed  to  prison  until  he 
submits.  Id.,  §  14.  Every  person  disobeying  such  subpoena 
willfully  shall  forfeit  $125,  to  be  recovered  by  and  in  the  name 
of  the  party  at  whose  instance  he  was  subpoenaed.    Id.,  §  15. 

i.  Minutes  of  testimony.  Whenever  a  hearing  is  had  before 
any  officer  singly,  or  before  him  and  jury,  or  before  a  court, 
under  any  of  the  provisions  of  title  one  (see,  ante,  p.  76,  §  1),  it  is 
the  duty  of  such  officer,  or  of  the  presiding  judge  of  the  court,  to 
keep  minutes  of  the  material  parts  of  the  testimony  delivered 
before  him,  and  of  the  examinations  of  any  debtor.  2  R.  S.  37 
(38),  §  16. 

c.  Penalty  for  non-attendance  of  jurors.  Every  person  sum- 
moned as  a  juror,  and  refusing  or  neglecting  to  attend,  without 
reasonable  cause,  to  be  determined  by  the  officer  issuing  the 
summons,  shall  forfeit  $10,  to  be  recovered  by  any  creditor  at 
whose  instance  the  summons  was  issued  ;  and  in  case  of  his  neg- 
lect to  prosecute  for  the  same,  it  is  competent  for  the  insolvent  to 
sue  for  and  recover  the  said  penalty.  2  R.  S.  37  (38),  §  17 ;  Laws 
1830,  chap.  258,  §  3. 

d.  Fees.  The  sheriff  or  constable  summoning  a  jury,  und^ 
the  provisions  of  the  statute,  is  entitled  to  receive  one  dollar 
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and  twelve  and  a  half  cents;  and  each  juror,  attending  and 
sworn,  twenty-five  cents.  These  fees,  together  with  all  other 
expenses  of  the  hearing  of  any  case  by  a  jury,  are  to  be  paid 
by  the  creditors  requiring  a  jury.     3  R.  S.  37  (39),  §  18. 

Section  10.  Filing  and  recording  papers.  Every  discharge 
granted  under  the  third,  fourth  and  fifth  articles  of  title  one  is 
required  to  be  recorded  by  the  clerk  of  the  county  in  which  it 
was  granted.  2  R.  S.  38  (39),  §  19.  And  every  assignment  execu- 
ted under  the  third,  fourth,  fifth  and  sixth  articles  of  title  one 
must  be  recorded  by  the  clerk  of  the  county  in  which  it  was 
executed,  upon  being  acknowledged  or  proved,  as  are  deeds  of 
real  estate.  Id.,  §  20. 

All  petitions,  affidavits,  schedules,  inventories,  orders,  and 
other  papers,  upon  which  any  discharge  is  granted,  are  required, 
within  three  months  from  the  granting  thereof,  to  be  filed  and 
recorded  by  the  clerk  of  the  county  in  which  the  insolvent  resi- 
ded at  the  time  of  his  presentation  of  his  petition,  or  such  dis- 
charge will  thereafter  be  inoperative  until  such  papers  are  duly 
filed  and  recorded,  as  above  prescribed.  2  R.  S.  38  (39),  §  19. 
The  clerk  is  entitled  to  five  cents  per  folio  for  recording  the 
papers,  but  to  no  other  fee  for  filing  them.  Id. 

Section  11.  How  far  a  discharge  or  assignment  may  be  used  as 
evidence.  The  original  discharge,  the  record  thereof,  and  a 
transcript  of  such  record,  duly  authenticated,  constitute  conclu- 
sive evidence  of  the  proceedings  and  facts  therein  contained. 
2  R.  S.  38  (39),  §  19.  So  the  original  assignment,  the  record 
thereof,  and  the  transcript  of  such  record,  are  to  be  received  in 
evidence  in  the  same  manner,  and  with  the  like  effect,  as  deeds 
of  real  estate  duly  recorded.  Id.,  §  20. 

The  record  of  the  petitions,  affidavits,  schedules,  inventories, 
orders,  and  other  papers,  upon  which  any  discharge  is  granted, 
and  a  transcript  of  such  record,  duly  authenticated,  are  declared 
to  constitute  presumptive  evidence  of  the  facts  and  proceedings 
therein  contained.  Id.,  §  19.    See,  ante,  p.  54. 

Section  13.  Proceedings  on  arrest  of  insolvent  after  Ms  dis- 
charge. In  case  any  insolvent,  discharged  under  the  third, 
fourth,  fifth  or  sixth  articles  of  title  one,  shall  be  arrested  on 
Tnesne  processj  in  a  suit  upon  any  debt  or  liability  in  which  he 
is  exempted  from  imprisonment,  as  declared  in  those  articles, 
and  shall  apply  to  any  officer  to  discharge  him  from  such  arrest, 
such  officer  shall  cause  reasonable  notice  to  be  given  to  the 
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plaintiff  in  sucli  suit  to  show  cause  why  sucli  insolvent  should 
not  be  discharged  from  arrest.  2  E.  S.  38  (39),  §  21.  And  the 
plaintiff  in  such  suit  may  show,  as  cause  against  the  discharge, 
any  fraud  committed  by  the  insolvent  in  obtaining  his  discharge, 
or  any  cause  for  avoiding  the  discharge,  declared  in  the  articles 
ab.ove  referred  to ;  and  the  officer  may  require  the  insolvent  to 
be  held  to  bail  in  such  process,  as  if  no  discharge  had  been 
granted.  Id.,  §  22. 

Section  13.  Proceedings  if  assignee  refuses  to  sign  certificate. 
Where  an  assignment  has  been  executed  to  one  or  more  assign- 
ees appointed  pursuant  to  the  provisions  of  the  third,  fourth, 
fifth  or  sixth  articles  of  title  one,  and  they,  or  any  of  them,  re- 
fuse to  sign  a  certificate  of  the  fact  that  such  assignment  has 
been  executed,  upon  complaint  made  to  the  officer  or  court  who 
directed  the  assignment,  the  assignee  so  refusing  may  be  cited  to 
appear,  and  the  matter  will  be  investigated.   2  E.  S.  38  (39),  §  23. 

If  it  appears  that  the  assignment  has  been  duly  executed,  and 
that  the  in'solvent  has  delivered  all  his  estate  directed  to  be 
assigned,  and  all  the  books,  vouchers  and  securities  relating 
thereto,  capable  of  delivery,  the  officer  or  court  may  grant  a  dis- 
charge of  the  debtor,  notwithstanding  the  refusal  of  the  assignees 
to  certify  the  fact  of  an  assignment.  Id.  38  (39),  §  24.  Or,  in 
such  case,  the  officer  or  court  may  revoke  the  appointment  of 
assignees,  and  grant  a  certificate  of  revocation,  to  be  recorded  in 
the  office  of  the  clerk  of  the  county ;  and  thereupon  the  assign- 
ment, that  may  have  been  previously  executed  to  the  assignees 
so  refusing  to  certify,  will  be  void.  Id.  39  (40),  §  25.  The  officer 
or  court  is  thereupon  required  to  direct  a  new  assignment  to  be 
made  to  such  persons  as  may  be  appointed  for  that  purpose  ; 
and  in  case  of  such  new  assignment  being  executed,  the  certifi- 
cate of  the  assignees  to  the  fact  is  required  in  the  same  manner 
as  of  the  first  assignees.    Id.,  §  26. 

Section  14.  Debts  not  affected  by  discharge.  No  deb  tor  duty 
to  the  United  States  is  in  any  way  affected  by  a  discharge  under 
the  provisions  of  the  statute  ;  nor  can  any  debtor  to  the  United 
States  be  discharged  or  exonerated  from  imprisonment  by  any 
proceedings  described  in  the  present  chapter,  in  any  suit  or  pro- 
ceeding founded  upon  a  debt  to  the  United  States.  2  E.  S.  39 
(40),  §29. 

All  debts  and  duties  to  this  State,  however,  except  for  taxes, 
and  for  money  received  or  collected  by  any  person  as  a  public 
Vol.  VI.— 11 
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officer,  or  in  a  fiduciary  capacity,  are  affected  by  such,  proceed- 
ings in  tlie  same  manner  as  debts  to  individuals,  and  debtors 
may  be  discharged  and  exonerated  from  imprisonment,  in  suits 
brought  in  the  name  of  the  State,  in  the  same  manner  as  in  suits 
by  individuals  (except  for  money  received  or  collected  as  above), 
and  in  such  case,  whenever  it  is  necessary  to  serve  any  notice 
upon  plaintiffs,  according  to  the  provisions  of  the  statute,  ser- 
vice may  be  made  on  the  attorney-general,  vfho,  in  all  such  pro- 
ceedings, represents  the  State.     2  R.  S.  39  (40),  §  -SO. 


ARTICLE  VIII. 

POWERS,   DUTIES    ASTD    OBLIGATION'S     OF    TRUSTEES   AND   ASSIGNEES    IK 
PROCEEDINGS   UNDER   THIS    CHAPTER.  /■  . 

Section  1.  Who  are  trustees.  In  the  present  article  it  is  pro- 
posed to  treat  of  the  statutory  provisions  relating  to  trustees  and 
assignees  of  insolvent  debtors,  their  powers,  duties  and  obliga- 
tions. The  provisions  in  full  are  embraced  within  article  eight, 
title  one,  chapter  five,  part  second,  of  the  Revised  Statutes.  See 
2  R'.  S.  40  (41). 

All  such  assignees  and  trustees  are  by  statute  declared  to  be 
trustees  of  the  estate  of  the  debtor,  in  relation  to  whose  property 
they  are  appointed,  for  the  benefit  of  his  creditors,  and  they  are 
vested  with  all  the  powers  and  authority,  and  are  subject  to  the 
control,  obligations  and  responsibilities  hereafter  described  in 
respect  to  trustees.  2  R.  S.  40  (42),  §  1.  And  when  any  one 
assignee  or  trustee  only  is  appointed,  all  the  provisions  of  the 
statute  here  noticed,  in  reference  to  several  trustees,  will  be  ap- 
plicable to  him.     See  Id.  41  (42),  §  2. 

When  there  are  more  trustees  than  one  appointed,  the  debts 
and  property  of  the  debtor  may  be  collected  and  received  by  any 
one  of  them ;  and,  when  there  are  more  than  two  trustees  ap- 
pointed, every  power  and  authority  conferred  by  statute  on  the 
trustees  may  be  exercised  by  any  two  of  them.  2  R.  S.  41  (42), 
§3. 

So  the  survivor  or  survivors  of  .any  trustees  are  clothed 
with  all  the  powers  and  rights  given  by  the  statute  to  the  trus- 
tees. And  all  property  in  the  hands  of  any  trustee  at  the  time 
of  his  death,  removal  or  incapacity,  is  required  to  be  delivered 
to  the  remaining  trustee  or  trustees,  if  there  be  any,  or  to  the 
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successor  of  the  qne  so  dying,  removed  or  incapacitated,  who 
may  demand  and  sue  for  the  same.     2  R.  S.  41  (42),  §  4. 

It  is  further  provided  by  statute  that,  whenever  any  assignee 
or  trustee  has  removed  from  and  has  continued  to  reside 
out  of  this  State  for  one  year,  or  hereafter  removes  from  and 
continues  to  reside  out  of  this  State  for  one  year,  the  officer  who 
originally  appointed  such  assignee  or  trustee,  or,  in  case  of  his 
absence,  death  or  removal,  his  successor  in  office,  or  any  other 
officer  residing  in  the  county  where  such  assignee  or  trustee  was 
resident,  who  by  law  would  originally  have  been  authorized  and 
empowered  to  make  an  appointment  of  such  assignee  or  trustee, 
after  giving  notice  and  an  opportunity  to  the  creditors  to  propose 
proper  persons,  may  appoint  another  person  in  the  place  of  such 
assignee  or  trustee  so  removed,  or  to  remove  as  above  described. 
Laws  1846,  chap.  158,  §  1. 

The  assignee  or  trustee  so  appointed  will,  in  all  respects,  have 
the  like  powers  and  authority,  and  be  subject  to  the  same  con- 
trol, obligations  and  responsibilities  as  the  assignee  or  trustee 
originally  appointed.  And  the  appointment  of  an  assignee  or 
trustee  as  above  provided  must  be  certified  and  recorded  as  the 
original  appointment  was  required  to  be  recorded.     Id.,  §  2. 

Section  2.  Oath  of  trustees.  Before  proceeding  to  the  discharge 
of  any  of  their  duties,  the  trustees  are  required  to  take  and  sub- 
scribe.an  oath  that  they  will  weU  and  truly  execute  the  trust  by 
their  appointment  reposed  in  them  according  to  the  best  of  their 
skiU  and  understanding  ;  which  oath  must  be  filed  with  the  offi- 
cer or  court  that  appointed  them.    2  R.  S.  41  (42),  §  5. 

Section  3.  When  vested  with  debtor's  property.  The  trustees 
who  take  the  oath  described  in  the  preceding  section  are  deemed 
vested  with  all  the  estate,  real  and  personal,  of  the  debtor  (ex- 
cept such  as  is  exempted  by  the  statute),  as  follows : 

1.  In  the  proceedings  described  {ante,  p.  1,  art.  1),  from  the  first 
publication  of  the  notice  to  the  non-resident,  absconding  or  con- 
cealed debtor ; 

2.  In  the  proceedings  (ante,  p.  26,  art,  2),  from  the  appointment  of 
trustees  ; 

3.  In  the  proceedings  {ante,  pp.  29,  62, 66,  arts.  3,  5  and  6),  from 
the  execution  of  the  assignment  there  directed  ; 

4.  In  the  proceedings  described  {ante,  p.  58,  art.  4),  when  the 
assignment  was  voluntary,  from  the  time  of  its  execution ;  when 
executed  by  an  officer  as  there  directed,  from  the  time  of  the  first 
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publication  of  the  notice  required  to  be  given  to  creditors.     See 
2  R.  S.  41  (42),  §  6  ;  Phyfe  v.  Riley,  15  Wend.  248. 
Section  4.  Powers  of  trustees.    The  trustees  have  power  : 

1.  To  sue  in  their  own  names  or  otherwise,  and  recover  all  the 
estate,  debts  and  things  in  action  belonging  or  due  to  the  debtor, 
in  the  same  manner  and  with  the  like  effect  as  the  debtor  might 
or  could  have  done  if  no  attachment  had  been  issued,  or  trustees 
appointed,  or  an  assignment  had  not  been  made ;  and  no  set-off 
will  be  allowed  in  any  such  suit  for  any  debt,  unless  it  was  owing 
to  the  creditor  by  the  debtor  before  the  first  publication  of  the 
notice  required  by  statute  (see,  ante,  art.  1),  or  before  the  appoint- 
ment of  trustees  {ante,  art.  2),  or  before  presenting  the  petition 
of  the  insolvent  (see  ante,  arts.  3,  5  and  6),  or  before  the  publica- 
tion of  notice  to  creditors  {ante,  art.  4).  No  suit  in  equity  can, 
however,  be  brought  by  assignees  of  insolvents  under  the  provis- 
ions of  the  statute  {ante,  arts.  3, 4  or  5)  without  the  consent  of  the 
creditors  having  a  major  part  of  the  debts  which  have  been  exhib- 
ited and  allowed,  unless  the  sum  in  controversy  exceeds  $500 ; 

2.  To  take  into  their  hands  all  the  estate  of  the  debtor,  whether 
attached  or  delivered  to  them,  or  afterward  discovered ;  and  all 
books,  vouchers  and  securities  relating  thereto  ; 

3.  In  the  case  of  a  non-resident,  absconding  or  concealed  debtor, 
to  demand  and  receive  of  every  sheriff  who  has  attached  any  of 
the  property  of  the  debtor,  or  who  has  in  his  hands  any  moneys 
arising  from  the  sale  of  such  property,  all  such  property  and 
moneys,  on  paying  him  his  reasonable  costs  and  charges  for 
attaching  and  keeping  the  same,  to  be  allowed  by  the  oflBcer 
having  jurisdiction.     See  Acker  v.  Wither  ell,  4  Hill,  112  ; 

4.  From  time  to  time  to  sell  at  public  auction  all  the  estate, 
real  and  personal,  vested  in  them,  which  may  come  to  their 
hands,  after  giving  at  least  fourteen  days'  public  notice  of  the 
time  and  place  of  sale,  and  also  publishing  the  same  for  two 
weeks  in  a  newspaper  printed  jn  the  county  where  the  sale  is  to 
be  made,  if  there  be  one ; 

5.  To  allow  such  credit  on  the  sale  of  real  property  by  them 
as  they  may  deem  reasonable,  not  exceeding  eighteen  months, 
for  not  more  than  three-fourths  of  the  purchase-money,  which 
credit  must  be  secured  by  a  bond  of  the  purchaser  and  a  mort- 
gage on  the  property  sold ; 

6.  On  such  sales  to  execute  the  necessary  conveyances  and  bills 
of  sale ; 
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7.  To  redeem  all  mortgages  and  conditionar  contracts  and  all 
pledges  of  personal  property,  and  to  satisfy  any  judgments  which 
may  be  an  incumbrance  on  any  property  so  sold  by  them  ;  or  to 
sell  such  property  subject  to  such  mortgages,  contracts,  pledges 
or  judgments ; 

8.  To  settle  all  matters  and  accounts  between  the  debtor  and 
his  debtors  or  creditors,  and  to  examine  any  person  touching 
such  matters  and  accounts,  on  oath  to  be  administered  by  either 
of  them  ; 

9.  Under  the  order  of  the  officer  appointing  them,  to  compound 
with  any  person  indebted  to  the  debtor,  and  thereupon  to  dis- 
charge all  demands  against  such  person.    2  R.  S.  42  (43),  §  7. 

Trustees  are  entitled  to  redeem  the  lands  of  the  debtor  of  whose 
estate  they  have  charge  ;  but  such  redemption  does  not  entitle 
them  to  a  deed  of  the  property  sold,  or  authorize  them  to  direct 
the  execution  of  the  deed  to  a  third  person.  Its  effect  is  the 
same  as  would  be  a  redemption  by  the  debtor  himself,  and  not 
otherwise.    Pliyfe  v.  Riley,  15  Wend.  248. 

Where  the  demand  of  a  creditor  is  unliquidated  it  is  compe- 
tent to  the  trustees  to  assess  and  determine  the  damages  of  the 
creditor  in  the  same  manner  as  a  jury  would  do  in  the  former 
action  of  covenant.  Matter  of  Negus,  1  Wend.  499.  The  decis- 
ions of  the  trustees,  in  determining  the  amounts  due  to  the  sev- 
eral creditors,  will,  however,  be  reviewed  by  the  supreme  court. 
If  they  err  in  the  application  of  a  principle  of  law,  the  court  will 
correct  the  error ;  but  if  they  err  on  a  question  of  fact  or  opinion, 
as  in  the  assessment  of  unliquidated  damages,  their  decision  will 
be  set  aside  if  clearly  against  the  weight  of  evidence,  but  not 
otherwise.  lb. 

In  reference  to  the  powers  of  trustees,  etc.,  and  to  protect  the 
rights  of  creditors  and  others  against  frauds,  it  is  further  pro- 
vided by  statute  that  any  executor,  administrator,  receiver, 
assignee,  or  other  trustee  of  an  estate,  or  the  property  and  effects 
of  an  insolvent  estate,  corporation,  association,  partnership  or 
individual,  may,  for  the  benefit  of  creditors  or  others  interested 
in  the  estate  or  property  so  held  in  trust,  disaffirm,  treat  as  void, 
and  resist  all  acts  done,  transfers  and  agreements  made,  in  fraud 
of  the  rights  of  any  creditor,  including  themselves  and  others, 
interested  in  any  estate  or  property  held  by,  or  of  right  belong- 
ing to,  any  such  trustee  or  estate.  Laws  of  1858,  chap.  314,  §  1. 
Also,  that  every  person,  who  shall,  in  fraud  of  the  rights  of  cred- 
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itors  and  others,  have  received,  taken,  or  in  any  manner  inter- 
fered with  the  estate,  property  or  effects  of  any  deceased  person, 
or  insolvent  corporation,  association,  partnership,  or  individual, 
shall  be  liable  in  the  proper  action  to  the  executors,  administra- 
tors, receivers,  or  other  trustees  of  such  estate  or  property,  for 
the  same,  or  the  value  of  any  property  or  effects  so  received  or 
taken,  and  for  all  damages  caused  by  such  acts  to  any  such  trust 
estate.    Id.,  §  2. 

And  any  indorser  or  other  surety,  and  any  assignee,  executor, 
administrator,  or  other  trustee,  will  be  entitled  to  and  allowed 
to  recover  from  his  principal  or  cestui  que  trust  all  necessary 
and  reasonable  costs  and  expenses,  paid  or  incurred  by  him  in 
good  faith  as  surety  or  trustee  in  the  prosecution  or  defense  in 
good  faith  of  any  action  by  or  against  any  assignee,  executor, 
administrator,  or  other  trustee,  as  such.     Id.,  §  3. 

Section  5.  Notice  of  appointment,  and  its  contents.  Imme- 
diately upon  their  appointment  the  trustees  are  required  to  give 
notice  thereof,  and  in  such  notice  require, 

1.  All  persons  indebted  to  such  debtor,  by  a  day  and  at  a 
place  therein  specified,  to  render  an  account  of  all  debts  and 
sums  of  money  owing  by  them  respectively  to  the  trustees,  and 
to  pay  the  same  ;  • 

2.  All  persons  having  in  their  possession  any  property  or 
effects  of  the  debtor,  to  deliver  the  same  to  the  trustees  by  the 
day  so  appointed  ; 

3.  All  the  creditors  of  the  debtor  to  deliver  theii  respective 
accounts  and  demands  to  the  trustees,  or  one  of  them,  by  a  day 
to  be  therein  specified,  not  less  than  forty  days  from  the  first 
publication  of  the  notice.    2  R.  S.  42  (44),  §  8. 

In  the  case  of  an  insolvent  or  imprisoned  debtor  the  above 
notice  must  be  published  for  at  least  three  weeks  in  a  newspaper 
printed  in  the  county  where  application  was  made  ;  and  in  case 
of  non-resident,  absconding,  or  concealed  debtors,  it  must  be 
published  for  the  same  time  in  the  newspapers  in  which  the 
notice  of  an  attachment  having  issued  is  directed  to  be  printed. 
Id.  43  (44),  §  9. 

Section  6.  Trustees  may  sue,  notwithstanding  notice.  The 
trustees  are  empowered,  .notwithstanding  the  notice,  to  sue  for 
and  recover  any  property  or  effects  of  the  debtor,  and  any  debts 
due  to  him  at  any  time  before  the  day  appointed  for  the  delivery 
or  payment  thereof.    Id.,  §  10. 
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Section  7.  Penalty  for  concealing  property.  Every  person 
indebted  to  the  debtor,  or  having  the  possession  or  custody  of 
any  property  or  thing  in  action,  belonging  to  him,  who  shall 
conceal  the  same,  and  not  deliver  a  just  and  true  account  of  such, 
indebtedness,  or  not  deliver  such  property  or  thing  in  action  to 
the  trustees,  or  one  of  them,  by  the  day  for  that  purpose  ap- 
pointed, shall  forfeit  double  the  amount  of  such,  debt,  or  double 
the  value  of  such  property  so  concealed  ;  v?hich  penalties  may 
be  recovered  by  the  trustees.    2  R.  S.  43  (44),  §  11. 

Section  8.  Examination  of  debtor. 

a.  When  debtor  may  he  examined.  When  the  trustees  can 
show  by  their  own  oath  or  other  competent  proof,  to  the  satisfac- 
tion of  any  officer  named  {ante^  art.  7,  §  1),  or  of  any  judge  of  a 
county  court,  that  there  is  good  reason  to  believe  that  the  debtor, 
his  wife,  or  any  other  person,  has  concealed  or  embezzled  any 
part  of  the  ^estate  of  the  debtor  vested  in  the  trustees ;  or  that  any 
person  can  testify  concerning  the  concealment  or  embezzlement 
thereof ;  or  that  any  person,  who  has  not  rendered  an  account  as 
above  required,  is  indebted  to  such  debtor,  or  has  property  in 
his  custody  or  possession  belonging  to  such  debtor,  the  officer 
or  judge  may  issue  a  warrant  commanding  any  sheriff  or  consta- 
ble to  cause  such  debtor,  his  wife,  or  other  person  to  be  brought 
before  him  at  such  time  and  place  as  he  may  appoint,  for  the 
purpose  of  being  examined.  2  R.  S.  43  (44),  §  12.  See  Noble  v. 
Ealliday,  1  N.  Y.  (1  Comst.)  330. 

b.  Particulars  of  examination.  The  officer  issuing  the  war- 
rant is  required  to  examine  every  person  so  brought  before  him, 
on  oath,  in  the  presence  of  the  trustees,  or  any  of  them,  touching 
all  matters  relative  to  the  debtor,  his  dealings  and  estate,  and 
touching  the  detention  or  concealment  of  any  part  of  his  property, 
and  touching  the  indebtedness  of  any  person  to  the  debtor ;  and 
to  reduce  the  examination  to  writing,  which  the  person  so  exam- 
ined is  required  to  sign,  and  which  must  be  attested  by  the  officer. 
2  K.  S.  43  (45),  §  13. 

c.  Qompelling  party  to  testify.  Where  any  person  so  brought 
before  the  officer  refuses  to  be  sworn,  or  to  answer  satisfactorily 
all  lawful  questions  put  to  him,  or  refuses  to  sign  the  examina- 
tion, not  having  a  reaspnable  objection  thereto,  to  be  allowed 
by  the  officer,  the  officer,  by  warrant,  may  commit  such  person 
to  prison,  there  to  remain  without  bail  until  he  submits  to  be 
sworn  or  to  answer  as  required,  or  to  sign  such  examination  ;  in 
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wliicli  warrant  the  particular  default  of  the  person  committed 
must  be  specified  ;  and  if  it  be  in  not  answering  any  question, 
such  question  must  also  be  specified  therein.    2  R.  S.  44  (45),.  §  14. 

If  any  person  so  commited  brings  a  writ  of  Jiabeas  corpus,  he 
will  not  be  discharged  by  reason  of  any  insufficiency  in  the  form 
of  the  warrant  of  commitment ;  but  the  court  or  ofiicer  before 
whom  the  person  is  brought  must  re-commit  him,  unless  it  be 
made  to  appear  that  he  has  answered  all  lawful  questions  put  to 
liim,  or  had  sufficient  reason  for  refusing  to  sign  the  examination, 
as  the  case  may  be ;  or  unless  the  person  then  answers  on  oath  the 
questions  so  put  to  him.    Id.,  §  15. 

Any  sheriff  or  jailer  willfully  suffering  any  person  so  com- 
mitted or  re-committed  as  above  to  escape  will  be  liable  to 
indictment  for  a  misdemeanor,  and  on  conviction  thereof,  in  addi- 
tion to  any  other  punishment  the  court  may  infiict,  shall  forfeit 
to  the  trustees  a  sum  equal  to  the  whole  amount  of  debts  due  to 
the  creditors  of  such  debtor,  not  exceeding  $2,500.  2  E,.  S.  44 
.(45),  §  16. 

The  person  so  examined  and  answering  to  the  satisfaction  of 
the  ofiicer  will  not  be  liable  to  any  penalty  imposed  by  the  stat- 
ute for  concealitig  and  not  delivering  any  property  or  paying 
any  debt ;  but  his  answers  on  such  examination  may  be  given  in 
evidence,  in  the  same  manner  and  with  the  like  effect  as  if  they 
had  been  made  in  answer  to  a  bill  in  equity  filed  by  such  trus- 
tees.    2  R.  S.  44  (46),  §  17. 

Section  9.  Premium  for  discovering  secreted  property.  Any 
person  discovering  to  the  trustees  any  secreted  effects,  property, 
or  things  in  action  belonging  to  the  debtor,  so  that  they  may  be 
recovered  by  them,  will  be  entitled  to  f  10  on  the  $100,  and  at 
that  rate  on  the  value  of  the  effects  so  discovered,  to  be  paid  by 
the  trustees  out  of  the  estate  of  the  debtor ;  but  this  provision 
does  not  extend  to  persons  who  have  such  property,  effects  or 
things  in  their  own  possession.     2  R.  S.  44  (46),  §  18. 

Section  10.  Reference  of  controversies,  and  proceedings 
thereon. 

a.  When  reference  will  he  ordered.  In  case  of  any  controversy 
arising  between  the  trustees  and  any  other  person  in  the  settle 
ment  of  any  demands  against  the  debtor,  or  of  debts  due  his 
estate,  the  matter  may  be  referred  to  one  or  more  indifferent  per* 
sons,  who  may  be  agreed  upon  by  the  trustees  and  the  party 
with  whom  the  controversy  exists,  by  a  writing  to  that  effect 
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signed  by  them.  2  E.  S.  45  (46),  §  19.  .See  Matter  of  Denny  and  the 
Manhattan  Company,  2  Hill,  220 ;  Titus  v.  Kent.  1  How.  80 ; 
Matter  of  Belknap,  2  id.  200. 

6.  Referees,  how  appointed.  If  the  referee  or  referees  be  not 
selected  by  agreement,  then  the  trustees  or  the  other  party  to  the 
controversy  may  serve  a  notice  of  their  intention  to  apply  to  the 
officer  vrho  appointed  the  trustees,  or  to  any  judge  of  the  supreme 
court,  at  chambers,  residing  in  the  same  district  with  the  trustees, 
for  the  appointment  of  one  or  more  trustees,  specifjdng  the  time 
and  place  when  such  application  will  be  made,  which  notice  must 
be  served  at  least  ten  days  before  the  time  so  therein  specified. 
2  R.  S.  45  (46),  §  20.  On  the  day  specified,  upon  due  proof  of 
the  service  of  the  notice,  the  officer  before  whom  the  application 
i^  made  must  proceed  to  select  one  or  more  referees  in  the  man- 
ner pointed  out  {ante,  Vol.  3,  p.  242),  according  to  the  rules  and 
practice  of  the  supreme  court.     See  2  R.  S.  45  (46),  §  21. 

The  officer  is  required  to  ceiliify  such  selection  in  writing,  and 
the  certificate  or  the  written  agreement  of  the  parties  must  be  filed 
by  the  trustees  in  the  office  of  a  clerk  of  the  supreme  court,  when 
the  trustees  were  appointed  under  the  provisions  of  the  second 
part  of  the  Revised  Statutes,  chapter  five,  i  title  one,  article  one  ; 
and  in  the  said  office,  or  in  that  of  the  clerk  of  the  county  court 
or  court  of  common  pleas  of  the  county  where  the  trustees  were 
appointed,  under  any  other  article  of  title  one  above  referred  to  ; 
and  a  rule  must  thereupon  be  entered  by  the  clerk  in  vacation 
or  in  term,  appointing  the  persons  so  selected  to  determine  the 
controversy.     2  R.  S.  45  (47),  §  23. 

c.  Commissions  to  take  testimony.  When  a  witness  to  the 
controversy  resides  out  of  the  county  where  the  trustees  resided 
at  the  time  of  their  appointment,  the  referee  or  referees  appointed 
to  hear  the  controversy  have  power  to  issue  a  commission  or 
commissions  in  the  same  manner  as  justices  of  the  peace  are  now 
authorized  to  issue  the  same  (see  Laws  1838,  chap.  243,  §  2  ;  Laws 
1847,  chap.  329),  and  the  testimony  so  taken  must  be  returned 
to  the  referee  or  referees  in  the  same  manner  and  be  read  before 
them  on  a  hearing  in  like  manner,  as  testimony  taken  on  com- 
mission before  justices  of  the  peace.    2  R.  S.  45  (46),  §  22. 

d.  Powers  and  duties.  The  referees  have  the  same  powers, 
and  are  subject  to  the  like  duties  and  obligations,  and  are  enti- 
tled to  receive  the  same  compensation  as  referees  appointed  by 
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the  supreme  court  in  personal  actions  pending  therein.  2  R.  S. 
45  (47),  §  24.     See  Code,  §§  273,  313,  421. 

The  report  of  the  referees  is  to  be  filed  in  the  same  office  where 
the  rule  for  their  appointment  was  entered,  and  is  conclusive  on 
the  rights  of  the  parties,  if  not  set  aside  by  the  court.  2  R.  S. 
45  (47),  §  25. 

Section  11.  Mode  of  settling  and  distributing  estate. 

a.  Converting  estate  into  money.  The  trustees  are  required, 
as  speedily  as  possible,  to  convert  the  estate,  real  and  personal, 
of  the  debtor,  into  money.  And  they  must  keep  a  regular 
account  of  all  moneys  received  by  them  as  trustees,  to  which 
every  creditor,  or  other  person  interested  therein,  is  at  liberty, 
at  all  reasonable  times,  to  have  recourse. 

5.  Oeneral  meeting  of  creditors.  The  trustees,  within  fifteen 
months  from  the  time  of  their  appointment,  are  required  to  call 
a  general  meeting  of  the  creditors  of  the  debtor,  by  a  notice  to  be 
published  in  the  same  manner  as  the  notice  of  their  appointment 
(see,  ante,  p.  86);  in  which  notice  must  be  specified  the  place  and 
time  of  such  meeting,  which  time  must  not  be  more  than  three 
months  nor  less  than  two  months  after  the  first  publication  of 
such  notice.  The  notice  must  be  published  at  least  once  in  each 
week  until  the  time  of  the  meeting.  2  R.  S.  40  (47),  §  27.  At 
such  meeting,  or  other  adjourned  meeting  thereafter,  all  accounts 
and  demands,  for  and  against  the  estate  of  the  debtor,  must  be 
fairly  adjusted,  as  far  as  they  can  be  ascertained,  and  the 
amount  of  moneys  in  the  hands  of  the  trustees  declared.  Id., 
§28. 

G.  Disbursements  and  commissions.  Out  of  the  moneys  in 
their  hands  the  trustees  may  first  deduct  all  the  necessary  dis- 
bursements made  by  them  in  the  discharge  of  their  duty,  and  a 
commission  at  the  rate  of  five  per  cent  on  the  whole  sum  coming 
into  their  hands.  2  R.  S.  46  (47),  §  29.  See  Matter  of  Bunch,  12 
Wend.  280. 

d.  Distribution  of  trust  estate.  If  the  trustees  have  been 
appointed- under  the  provisions  of  the  Revised  Statutes,  part 
second,  chapter  five,  title  one,  article  one,  they  are  required  to 
pay  to  every  attaching  creditor  the  amount  of  any  recovery  which 
may  have  been  had  against  him,  on  any  bond  he  may  have  exe- 
cuted for  the  purpose  of  retaining  any  property  or  any  vessd, 
for  the  benefit  of  all  the  creditors,  and  his  costs  for  defending  any 
such  suit.    2  R.  S.  46  (47),  §  30.     And  whenever  any  bond  has 
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been  executed  by  an  attacMng  creditor,  for  tlie  purpose  above 
specified,  the  trustees  are  required  to  retain  a  sufficient  sum 
from  the  moneys  in  their  hands  to  indemnify  such  creditor, 
until  a  final  determination  is  had  respecting  his  liability.  Id., 
§  31. 

The  trustees  must  pay  aU  debts  due  by  the  debtor  to  the  United 
States,  and  all  debts  due  by  him  to  persons  who,  by  the  laws  of 
the  United  States,  have  a  preference  in  consequence  of  having 
paid  money  as  sureties  of  the  debtor.  Id.,  §  33.  So  they  are 
required,  out  of  the  moneys  in  their  hands,  after  deducting  all 
the  necessary  disbursements  made  by  them  in  the  discharge  of 
their  duty  and  their  commission,  to  pay  to  the  attaching  creditor 
his  costs  and  disbursements  to  be  taxed.  Laws  of  1833,  chap.  52,  §  1. 

In  cases  under  the  first  article,  title  one,  chapter  five,  part 
second  of  the  Revised  Statutes,  when  an  attorney  or  counselor 
is  employed  to  conduct  the  proceedings,  there  must  be  allowed, 
and  paid  out  of  the  funds  of  the  debtor,  before  distribution  to 
the  prosecuting  creditor,  the  legal  costs  of  the  attorney  and 
counsel,  to  be  taxed  by  the  judge  issuing  the  attachment.  Laws 
of  1834,  chap.  245,  §  1.     See,  as  to  rate  of  allowance,  id.,  §  2. 

The  trustees  are  to  distribute  the  residue  of  the  moneys  in 
their  hands  among  all  those  who  have  exhibited  their  claims  as 
creditors,  and  whose  debts  have  been  ascertained,  in  proportion 
to  their  respective  demands,  and  without  giving  any  preference 
to  debts  due  on  specialties,  in  the  following  manner  : 

1.  In  the  case  of  proceedings  under  the  provisions  stated 
(ante,  p.  1,  art.  1),  among  those  who  were  creditors  at  the  time 
of  issuing  the  first  warrant  of  attachment ; 

2.  In  proceedings  described  {ante,  pp.  29,  62,  arts.  3  and  5), 
among  those  who  were  creditors  at  the  time  of  the  execution  of 
the  assignment  by  the  insolvent ; 

B.  In  proceedings  (ante,  p.  58,  art.  4),  when  an  assignment  was 
executed  by  any  officer  as  therein  directed,  among  those  who 
were  creditors  at  the  time  of  the  first  publication  of  notice  to 
creditors  to  appear  and  determine  whether  they  will  unite  in  a 
petition ;  and  when  the  assignment  was  voluntary,  among  those 
who  were  creditors  at  the  time  of  the  execution  thereof; 

4.  In  proceedings  (ante,  p.  66,  art.  6),  among  those  creditors,  at 
whose  suit  the  debtor  was  imprisoned  on  execution,  at  the  time 
of  his  discharge.  See  2  R.  S.  46  (48),  §  33  ;  Matter  of  Coates,  12 
How.  344;  S.  C,  3  Abb.  Ct.  App.  331. 
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In  making  the  distribution  the  trustees  will  first  pay  all  debts 
that  may  be  owing  by  the  debtor  as  guardian,  executor,  adminis- 
trator or  trustee  ;  and  if  there  is  not  sufficient  to  pay  all  debts  of 
the  character  above  specified,  then  a  distribution  must  be  made 
among  them  in  proportion  to  their  amounts  respectively.  2  R. 
S.  47  (48),  §  34 ;  Matter  of  Faulkner,  1  How.  207  ;  S.  C,  7  Hill, 
181. 

Every  person  to  whom  a  debtor  (except  one  proceeding  under 
article  6,  ante,  p.  66),  is  indebted,  on  a  valuable  consideration, 
for  any  sum  of  money  not  due  at  the  time  of  the  distribution, 
but  payable  afterward,  is  entitled  to  receive  his  proportion,  with 
other  creditors,  after  deducting  a  rebate  of  legal  interest  upon 
the.  sam  distributed  for  the  time  unexpired  of  such  credit.  2  R. 
S.  47(48),  §35. 

And  where  mutual  credit  has  been  given  by  any  debtor  (except 
a  debtor  proceeding  under  article  6,  ante,  p.  66),  and  any  other 
person,  or  mutual  debts  have  subsisted  between  the  debtor  and 
any  other  person,  the  trustees  may  set  ofi"  such  credits  or  debts, 
and  pay  the  proportion  or  receive  the  balance  due.  But  no  set- 
off will  be  allowed  of  any  claim  or  debt  which  would  not  have 
been  entitled  to  a  dividend,  as  hereinbefore  directed.  Id. ,  §  36. 
See  Holbrooli  v.  Beceivers  of  American  Fire  Ins.  Co.,  6  Paige, 
220.  Nor  will  any  set-off  be  allowed  by  the  trustees  of  any  claim 
or  debt  which  has  been  purchased  by,  or  transferred  to,  the  per- 
son claiming  its  allowance,  which  could  not  have  been  get  off  by 
him,  according  to  the  provisions  of  the  statutes,  in  a  suit  brought 
by  the  trustees.    2  R.  S.  47  (49),  §  37. 

If,  at  the  time  any  dividend  is  made,  any  prosecution  is  pend- 
ing against  the  trustees  in  which  a  demand  against  the  debtor 
may  be  established,  the  trustees  may  retain  in  their  hands  the 
proportion  which  would  belong  to  such  demand  if  established, 
and  the  necessary  costs  and  expenses  of  such  suit  or  proceeding 
to  be  applied  according  to  the  event  of  such  proceeding  or  suit, 
or  to  be  distributed  in  a  second  or  other  dividend.     Id.,  §  38. 

All  penalties,  recovered  by  any  trustees  pursuant  to  the  pro- 
visions of  the  statute,  are  to  be  deemed  a  part  of  the  estate  of  the 
debtor,  and  to  be  distributed  as  such  among  his  creditors.  2  R. 
S.  48  (49),  §  39. 

If  the  whole  of  the  debtor' s  estate  is  not  distributed  on  the 
first  dividend,  the  trustees  are  required,  within  one  year  there- 
after, to  make  a  second  dividend  of  all  the  moneys  belonging  to 
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the  estate  of  the  debtor  then  in  their  hands  among  the  creditors 
entitled  thereto,  as  before  specified ;  and  in  the  same  manner 
from  year  to  year  as  long  as  any  moneys  belonging  to  the  estate 
of  the  debtor  remain  in  the  hands  of  the  trustees,  they  must 
make  a  dividend  thereof  among  the  creditors  entitled  thereto. 
Id.,  §  40. 

Any  creditor  who  has  neglected  to  deliver  to  the  trustees  an 
account  of  his  demand  before  the  first,  second,  third,  or  other 
dividend,  and  who  delivers  his  account  to  them  before  the 
second  or  other  subsequent  dividend,  is  entitled  to  receive  the 
sum  he  would  have  been  entitled  to  on  any  former  dividend, 
before  any  distribution  be  made  to  other  creditors.  Id.,  §  41. 
And  if  any  dividend  which  has  been  declared  remains  unclaimed 
by  the  person  entitled  thereto  for  one  year  after  being  declared, 
the  trustees  must  consider  it  as  relinquished,  and  must  dis- 
tribute it  on  any  subsequent  dividend  among  the  other  creditors. 
Id.,  §  42. 

e.  Surplus  to  be  paid  to  debtor.  If,  after  settling  the  estate  of 
any  debtor,  and  after  discharging ,  his  debts  entitled  to  a  divi- 
dend, any  surplus  remains  in  the  hands  of  the  trustees,  it  must 
be  paid  to  the  debtor  or  his  legal  representatives.  2  E..  S.  48 
(50),  §  43. 

f.  Allowance  to  debtors.  Every  debtor  discharged  in  the  pro- 
ceedings described  (ante,  pp.  29,  58, 62,  arts.  3,  4,  5)  is  to  be  allowed 
the  sum  of  five  per  cent  on  the  net  produce  of  all  his  estate,  received 
by  the  assignees,  to  be  paid  to  him  by  them  in  case  such  net  pro- 
duce, after  the  allowance  made,  is  sufficient  to  pay  the  creditors 
of  the  debtor  entitled  to  a  dividend  the  sum  of  seventy  cents  on 
the  dollar  on  the  amount  of  their  debts  respectively,  as  they 
have  been  ascertained ;  but  such  allowance  is  not  to  exceed,  in 
the  whole,  the  sum  of  $500.    2  K.  S.  48  (50),  §  44. 

g.  Account  of  trustees.  Within  ten  days  after  any  dividend 
made  by  the  trustees,  they  are  required  to  render,  on  oath,  and 
file  with  the  clerk  of  the  county  court  of  the  county  in  which 
they  reside,  or  with  the  clerk  of  the  supreme  court,  an  account, 
in  writing,  of  all  their  proceedings  in  the  premises,  stating  : 

1.  Their  disbursements,  commissions  and  the  dividends  made 
them; 

2.  The  names  and  residences  of  the  creditors  to  whom  divi- 
dends were  made,  and  the  names  of  those  actually  receiving 
them  : 
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3.  The  property,  moneys  and  effects  of  the  debtor  remaining 
in  their  hands,  and  the  value  and  situation  of  such  property. 

And  the  trustees  may,  at  any  time,  be  compelled,  by  a  rule  of 
the  supreme  court  or  of  the  county  court,  or  court  of  common 
pleas  of  the  county  in  which  they  reside,  to  render  such  account 
on  oath,  on  the  application  of  the  debtor,  or  of  any  creditor.  2 
R.  S.  48  (50),  §  45. 

Section  12.  RemoTal  of  trustees.  The  trustees  are  subject  to 
the  order  of  the  supreme  court  and  of  the  county  court,  or  court 
of  common  pleas  of  the  county  in  which  they  were  appointed, 
upon  the  application  of  any  creditor,  or  of  any  debtor,  in  respect 
to  whom  they  were  appointed,  in  relation  to  the  execution  of 
any  of  the  powers  and  duties  confided  to  them  ;  and  they  may 
be  removed  by  the  supreme  court  for  cause  shown.  2  R.  S.  49 
(50),  §  46. 

Section  13.  Removal  of  proceedings  fey  certiorari.  When  any 
authority  is  exercised  by  a  county  court,  or  court  of  common 
pleas,  or  any  officer,  pursuant  to  the  provisions  of  the  statute 
already  stated  in  this  chapter,  the  proceedings  may  be  removed 
into  the  supreme  court  by  certiorari,  and  there  examined  and 
corrected.  But  no  such  certiorari  can  issue  unless  allowed  by 
a  justice  of  the  supreme  court.  2  R.  S.  49  (50),  §  47.  See,  ante, 
p.  57,  art.  3,  §  17,  a. 

Section  14.  Proceedings  if  trustee  die,  etc.  In  case  any  trus- 
tee is  removed,  or  dies,  or  becomes  incapacitated  to  perform  his 
duties,  the  ofiicer  who  originally  appointed  him,  or,  in  case  of  his 
absence,  death  or  removal,  any  other  officer  residing  in  the  county 
where  the  trustee  was  resident,  who  by  law  would  have  been 
empowered  to  make  such  appointment,  after  giving  notice  and 
an  opportunity  to  the  creditors  to  propose  proper  persons,  may 
appoint  another  in  the  place  of  such  trustee,  who,  in  all  respects, 
shall  have  the  like  powers  and  authority,  and  be  subject  to  the 
same  control,  obligations  and  responsibilities  ;  and  the  appoint- 
ment must  be  certified  and  recorded  as  the  original  appointment 
was  required  to  be  recorded.  See  2  R.  S.  49  (51),  §  48 ;  Laws  1830, 
chap.  258 ;  Laws  1846,  chap.  158. 

Section  15.  When  trustee  may  renounce  Ms  trust,  and  pro- 
ceedings thereon.  Any  trustee,  desirous  of  renouncing  the  trust 
vested  in  him,  may  apply  to  the  officer  or  court  from  whom  his 
appointment  was  received  for  an  order  to  all  persons  interested 
to  show  cause  why  such  renunciation  should  not  be  accepted. 
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2  E,.  S.  49  (51),  §  4.9.  If  the  officer  who  made  the  appointment  is 
not  then  in  office,  the  application  may  be  made  to  a  justice  of 
the  supreme  court,  or  the  county  judge  of  the  county  residing  in 
the  county  where  the  appointment  of  the  assignee  was  made. 
2  n.  S.  50  (51),  §  50. 

The  application  must  be  accompanied  by  a  full,  true  and  just 
account  of  all  the  transactions  of  the  trustee  in  that  character, 
and  particularly  of  the  property,  moneys  and  effects  received  by 
him  ;  of  all  payments  made,  whether  to  creditors  or  otherwise, 
and  of  the  remaining  effects  and  estate  of  the  debtor,  in  respect 
to  whom,  or  whose  estate,  he  was  appointed  trustee,  within  his 
knowledge,  and  the  situation  of  the  same.  2  R.  S.  50  (51),  §  51. 
And  to  such  account  must  be  annexed  the  affidavit  of  the  trustee 
that  the  account  is  in  all  respects  just  and  true,  according  to  the 
best  of  his  knowledge  and  belief ;  which  affidavit  must  be  sub- 
scribed and  sworn  to  before  the  officer  oi  court  to  whom  the 
application  is  made,  and  be  certified  by  him  or  by  the  clerk  of 
the  court.    2  R.  S.  50  (61),  §  52. 

The  officer  or  court  is  thereupon  required  to  grant  an  order, 
directing  notice  to  be  given  to  all  persons  interested  in  the  estate 
-  of  the  debtor,  in  respect  to  whom  or  whose  estate  the  trustee  was 
appointed,  to  show  cause  on  a  day  or  at  a  term  and  at  a  place 
therein  to  be  specified,  why  he  should  not  be  permitted  to 
renounce  his  appointment.    Id.,  §  53. 

The  notice  is  required  to  be  published  once  in  each  week,  for  six 
weeks  successively,  in  the  State  paper,  and  in  such  other  news- 
papers as  the  officer  or  court  may  direct.     Id.,  §  54. 

On  the  day  appointed  for  the  hearing,  and  on  such  other  days 
as  may  from  time  to  time  be  appointed,  if  it  appears  that  notice 
was  duly  published,  the  officer  or  court  is  required  to  proceed 
to  hear  the  proofs  and  allegations  of  the  parties.  Id.  50  (52),  §  55. 
And  if  it  appears  that  the  proceedings  of  the  trustee  in  relation 
to  his  trust  have  been  fair  and  honest;  and  particularly  in  the 
collection  of  the  property  and  debts  vested  in  him ;  and  if  the 
court  or  officer  is  satisfied  that  for  any  reason  it  is  inexpedient 
for  the  trustee  to  continue  in  the  execution  of  the  duties  of  his 
appointment,  and  that  such  duties  can  be  executed  Iby  another 
trustee,  without  injury  to  the  estate  of  the  debtor  or  to  the  cred- 
itors ;  and  ii  no  good  cause  to  the  contrary  appears,  the  officer 
or  court  is  required  to  grant  an  order  allowing  the  trustee  to 
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When  trustee  may  renounce  his  trust,  and  proceedings  "thereon. 

renounce  his  appointment,  and  to  assign  the  property  and  effects 
of  the  debtor.    Id.,  §  56. 

This  assignment  is  to  be  executed  by  tlie  trustee,  to  such  per- 
son or  persons  as  the  court  or  officer  may  appoint  for  that  pur- 
pose, and,  in  the  appointment,  persons  named  to  be  assignees  by 
the  creditors  of  the  debtor,  or  by  the  major  part  of  them,  are  to 
be  preferred,  if  approved  by  the  court  or  officer.     Id.,  §  57. 

The  assignment  transfers  to  the  persons  to  whom  it  is  made, 
all  the  remaining  estate  and  effects  vested  in  the  renouncing, 
trustee ;  and  the  next  assignee  has  the  same  povs^ers,  is  subject, 
to  the  same  duties  and  is  entitled  to  the  same  compensation  as 
the  original  trustee  ;  and  he  may  continue  any  suit  commenced 
by  the  original  trustee,  in  his  name,  or  in  that  of  his  own.  See 
id.,  §58. 

Upon  producing  to  the  officer  or  court  allowing  the  assign- 
ment, the  certificate  of  the  assignee,  duly  proved  by  the  oath  of 
a  subscribing  witness,  that  the  assignment  has  been  duly  made 
and  the  property  capable  of  delivery  belonging  to  the  debtor, 
together  with  all  the  books,  vouchers  and  documents  relating  to 
the  estate  of  the  debtor,  has  been  duly  delivered  ;  and  also  a  cer- 
tificate of  the  county  clerk  that  the  assignment  has  been  recorded  ; 
the  court  or  officer  is  required  to  grant  to  the  trustee  so  applying, 
an  order  that  he  be  discharged  from  his  trust.    Id.,  §  59. 

Upon  such  order  being  granted  the  trustee  is  to  be  discharged 
from  the  trust  reposed  in  him,  and  his  power  and  authority 
thereupon  ceases.  He  remains,  however,  subject  to  any  liability 
he  may  have  incurred,  at  any  time  previous  to  the  granting  of 
the  order,  in  the  management  of  his  trust.     See  id.  51  (52),  §  60. 

The  new  assignment,  upon  being  duly  proved  or  acknowl- 
edged, is  required  to  be  recorded  in  the  office  of  the  clerk 
of  the  county  where  the  order  was  granted  ;  and  the  peti- 
tion of  the  trustee,  the  affidavits  and  proceedings  thereon,  with 
the  certificate  of  the  new  assignee,  must  be  filed  in  the  same 
office  where  the  original  papers  and  proceedings,  in  respect  to 
such  debtor,  were  filed.  Id.,  §  61. 

The  expense  of  aU  the  proceedings  to  effect  the  renunciation 
and  assignment  must  be  paid  by  the  trustee  making  the  applica- 
tion.  Id.  51  (53),  §  62. 


CHAPTER  XIII. 

NON-IMPEISONMENT  ACT. 
AETICLE  I. 

QEKEEAL  IfATUEE   OF  THE   REMEDY  GIVEN"  BT  JsrOir-IMPEISON'MBN'T  ACT. 

Section  1.  In  general.  The  professed  object  of  the  non-im- 
prisonment act  of  April  26,  1831,  commonly  known  as  the 
'  Stilwell  act,"  is  to  abolish  imprisonment  for  debt,  and  to 
pnnish  fraudulent  debtors.  See  Laws  J 831,  chap.  300.  And 
the  remedy  afforded  thereby  has  not  been  abolished  by  the 
Code  or  by  any  provision  or  provisions  of  that  instrument. 
People  V.  Ooodwin,  50  Barb  562  ;  S.  C,  7  Rob.  592 ;  Blalcelee  v. 
Buchanan,  44  How.  97 ;  People  v.  O'Brien,  6  Abb.  N.  S.  63 ; 
S.  C,  3  Abb.  Ct.  App.  552 ;  Hall  v.  Kellogg,  12  N.  Y.  (2  Kern.) 
325 ;  Ooib  v.  Harmon,  23  N.  Y.  (9  Smith)  148 ;  Nat.  Bank  of 
Commonwealth  v.  Temple,  2  Sweeny,  344 ;  S.  C,  39  How.  432  ; 
Code,  §  178.  The  statute  has  a  double  aspect,  as  a  civil  remedy 
and  a  criminal  proceeding,  and  in  order  to  understand  its  pro- 
visions this  consideration  must  be  constantly  kept  in  view.  The 
general  rule,  under  the  statute,  is  that  no  debtor  shall  be  impris- 
oned ;  but  the  exception  is  affirmatively  and  explicitly  made 
that,  to  punish  fraud,  the  fraudulent  debtor  may  be  taken  on 
warrant  and  committed,  and  he  shall  be  held  in  custody  as 
other  criminals  until  he  complies  with  the  further  requirements 
of  the  statute.  Matter  of  Prime,  etc.,  1  Edm.  479  ;  I^at.  Bank 
of  Commonwealth  v.  Temple,  2  Sweeny,  344 ;  S.  C,  39  How. 
432  ;  People  v.  O'Brien,  6  Abb.  IST.  S.  63  ;  S.  C,  3  Abb.  Ct.  App. 
552.  The  proceedings  on  the  civil  remedy,  it  is  held,  are  never 
for  the  benefit  of  creditors  at  large,  except  where  the  debtor  has 
been  tried  and  convicted  of  a  misdemeanor,  under  the  statute;. 
Matter  of  Prime,  etc.,  1  Edm.  479. 
YoL.  VI.— 13 
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When  an  arrest  may  be  had  under  the  act  —  In  actions  pending  —  On  j  udgment. 

ARTICLE  11. 

when:  an  abkest  mat  be  had  undek  the  act. 

Section  1.  In  actions  pending.  The  non-imprisonment  act  pro- 
vides that  no  person  shall  be  arrested  or  imprisoned  on  any  civil 
process  issuing  out  of  any  conrt  of  law,  or  on  any  execution 
issuing  out  of  any  court  of  equity  in  any  suit  or  proceeding  insti- 
tuted for  the  recovery  of  any  money  due  upon  any  judgment  or 
decree,  founded  upon  contract,  or  due  upon  any  contract,  ex- 
press or  implied,  or  for  the  recovery  of  any  damages  for  the  non- 
performance of  any  contract.  Laws  1831,  chap.  300,  §  1.  But 
these  provisions  do  not  extend  to  proceedings  as  for  contempts 
to  enforce  civil  remedies,  nor  to  actions  for  fines  or  penalties,  or 
on  promises  to  marry,  or  for  moneys  collected  by  any  public 
ofiicer,  or  for  any  misconduct  or  neglect  in  office,  or  in  any  pro- 
fessional employment.     Id.,  §  2.     See,  ante.  Vol.  1,  pp.  590,  605. 

So  in  all  cases  where,  by  the  provisions  of  the  act  above 
stated,  a  defendant  cannot  be  arrested  or  imprisoned,  it  is  de- 
clared to  be  lawful  for  the  plaintiff,  who  has  commenced  an 
action  against  the  defendant,  to  make  application  for  a  warrant 
to  arrest  the  defendant  in  such  action.  Laws  1831,  chap.  300,  §  3. 
See,  arde.  Vol.  1,  pp.  606,  607  ;  Matter  of  Andriot,  2  Daly,  28. 

Section  2.  On  judgment.  Where  the  plaintiff  has  obtained  a 
judgment  or  decree  against  the  defendant  in  any  court  of  record, 
he  may  also  apply  for  a  warrant  for  the  arrest  of  the  latter  (Laws 
1831,  chap.  300,  §  3) ;  and  by  an  amendment  of  the  statute  this 
provision  is  extended  to  a  judgment  rendered  in  a  justice's  court. 
Laws  of  1838,  chap.  138,  §  1.  See  Laws  of  1848,  chap.  48  ; 
Vol.  1,  p.  607. 

It  will  be  seen,  therefore,  that  the  commencement  of  an  action 
and  the  recovery  of  a  judgment  are  made  essential  preliminaries 
to  the  proceedings  authorized  by  the  non-imprisonment  act  for 
the  arrest  of  a  defendant.  See  Matter  of  Prime,  etc.,  4  Edm.  479 ; 
Matter  of  Andriot,  2  Daly,  28. 
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Proceedings  to  obtain  arrest  of  debtor  —  Affidavit  on  application  before  judgment. 

ARTICLE  III. 

PROCEEDINGS   TO    OBTAIN    AEEEST   OE   BEBTOR. 

Section  1.  Affidavit  on  application  before  judgment.  No  war- 
rant can  be  issued  for  the  arrest  of  the  defendant,  unless  upon 
satisfactory  evidence,  by  the  affidavit  of  the  plaintiif,  or  of  some 
other  person  or  persons,  that  there  is  a  debt  or  demand  due  to 
the  plaintiflF  from  the  defendant,  amounting  to  more  than  $50, 
and  specifying  the  nature  and  amount  thereof,  as  near  as  may 
be,  for  which  the  defendant,  according  to  the  provisions  of  the 
non-imprisonment  act,  cannot  be  arrested  or  imprisoned,  and 
establishing  one  or  more  of  the  following  particulars : 

1.  That  the  defendant  is  about  to  remove  any  of  his  property 
out  of  the  jurisdiction  of  the  court  in  which  the  action  is  brought, 
with  intent  to  defraud  his  creditors  ;  or. 

2.  That  the  defendant  has  property  or  rights  in  action  which 
he  fraudulently  conceals,  or  that  he  has  rights  in  action,  or  some 
interest  in  any  public  or  corporate  stock,  money  or  evidences  of 
debt,  which  he  unjustly  refuses  to  apply  to  the  payment  of  any 
judgment  or  decree  which  shall  have  been  rendered  against  him 
belonging  to  the  complainant ;  or, 

3.  That  he  ha»  assigned,  removed  or  disposed  of  any  of  his 
property  with  the  intent  to  defraud  his  creditors ;  or, 

4.  That  the  defendant  fraudulently  contracted  the  debt  or 
incurred  the  obligation  respecting  which  the  action  is  brought. 
See  Laws  1831,  chap.  300,  §4;  4  Edm.  Stat.  465;  ante,  Vol.  1, 
p.  607. 

A  written  application  for  the  warrant  of  arrest  is  not  required, 
and  if  one  be  used  it  need  not  be  addressed  or  signed.  The  affi- 
davit is  all  that  is  necessary.  Latham  v.  Westenelt,  26  Barb. 
256.  But  the  plaintiff  must  state  in  his  affidavit  the  origin  of  his 
demand ;  that  is,  whether  founded  upon  contract  or  upon  judg- 
ment ;  and  must  also  state  the  facts  and  circumstances  upon 
which  the  application  is  made,  as  that  the  defendant  had  declared 
liis  intention  to  remove  his  property,  etc.,  or  had  assigned  it 
without  consideration,  or  secreted  it,  or  any  other  circumstance 
indicating  fraud.  The  mere  belief  of  the  plaintiff  is  not  sufficient. 
Bmith  V.  Luce,  14  Wend.  237.  To  authorize  the  granting  of  the 
warrant,  the  affidavit  on  the  part  of  the  plaintiff  must  make  out 
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Affidavit,  application  before  judgment  —  Affidavit  to  obtain  arrest  after  judgment. 

a  plain  case.  People  v.  Recorder  of  Albany^  6  Hill,  429.  See, 
ante,  Vol.  1,  pp.  607,  608 ;  Ooodwin  v.  Sharkey,  5  Abb.  JS". 
S.  64. 

Form  of  affidavit —  application  before  judgment. 

{Title  of  cause.) 

( Venue.) 

A.  B.,  the  above-named  plaintiff,  being  duly  sworn,  says  : 

That  0.  D.,  the  defendant  above  named,  is  justly  and  truly 
indebted  to  this  deponent  in  the  sum  of  %  ,  upon  a  promis- 

sory note  made  by  the  said  C.  D.  (or  other  cause  of  action),  for 
which  said  cause  of  action  the  said  C.  D.  cannot  be  arrested 
or  imprisoned,  according  to  the  provisions  of  the  act  to  abol- 
ish imprisonment  for  debt,  passed  April  26,  1831,  and  the  acts 
amending  the  same. 

That  the  defendant  is  about  to  remove  his  property,  to-wit 
[designating  it),  out  of  the  jurisdiction  of  this  court,  with  intent 
to  defraud  his  creditors ;  or,  that  he  has  assigned  certain  of  his 
property,  consisting  of  {state  what),  with  intent  to  defraud  his 
creditors  {setting  forth  the  circumstances  which  support  this 
allegation) ;  or,  that  he  has  fraudulently  contracted  the  said 
debt,  or  incurred  the  said  obligation  {setting  forth  the  circum- 
stances). 

That  the  said  plaintiff  has  commenced  the  above-entitled  action 

in  this  court  for  the  cause   aforesaid  ;  and   the   summons,    of 

which  a  copy  is  annexed,  was  served  on  the  defendant  on  the 

day  of  ,  18    {as  appears  hy  the  affidavit  of  O. 

H.,  also  annexed).  •    {Signature.) 

{Jurat.) 

Section  2.  Affidavit  to  obtain  arrest  after  judgment. 

Form. 

{Title  of  cause.) 

{ Venue.) 

A.  B.,  the  above-named  plaintiff,  being  duly  sworn,  says : 

That  on  the  day  of  ,  18    ,  in  an  action  on  contract, 

in  the  supreme  court  of  this  State,  in  the  county  of  {or 

other  court,  as  the  case  may  be),  wherein  this  plaintiff  was  plain- 
tiff, a.nd  the  said  CD.  was  defendant  {or  otherwise),  the  plain- 
tiff recovered  a  judgment  duly  given  by  the  said  court,  against 
the  said  C.  D.  for  $  ,  which  judgment  was  thereafter  duly 

docketed, in  the  office  of  the  clerk  of  the  county  of  '  ,  and 
the  said  defendant  is  now  justly  indebted  thereon  to  the  plain- 
tiff in  upwards  of  $  ,  for  which  demand  the  said  C.  D. 
cannot  be  arrested  or  imprisoned,  according  to  the  provisions 
of  the  act  to  abolish  iniprisonment  for  debt,  passed  April  26, 
1831,  and  the  acts  amending  the  same. 
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Application,  where  made  —  The  warrant  of  arrest,  and  its  execution. 

That  on  the  day  of  ,  18    ,  an  execution  against  the 

property  of  the  said  C.  D.  was  duly  issued  by  this  plaintiff 
on  said  judgment,  and  directed  and  then  delivered  to  the  sher- 
iff of  the  county  of  ,  and  that,  as  the  deponent  is  informed 
and  believes,  the  said  C.  D.  has  property  and  rights  in  action 
which  he  fraudulently  conceals  and  unjustly  refuses  to  apply  to 
the  payment  of  said  judgment,  as  will  appear  by  the  affidavit  {or 
return)  of  the  said  sheriff  annexed.  {Signature) 

{Jurat) 

The  assignee  of  a  judgment  rendered  in  an  action  founded  on 
fraud  has  all  the  rights  to  remedies  possessed  by  the  original 
creditor.     King  v.  Kirhy,  28  Barb.  49.     See,  ante.  Vol.  1,  p.  608. 

Section  3.  Application^  where  made.  Application  for  the  war- 
rant of  arrest  may  be  made  to  any  judge  of  the  court  in  which 
the  suit  is  brought,  or  to  any  officer  authorized  to  perform  the 
duties  of  such  judge.  Laws  of  1831,  chap.  300,  §  3  ;  4  Edm.  Stat. 
465. 

The  city  judge  of  New  York  has  no  jurisdiction  to  grant  the 
warrant.  People  v.  Goodwin,  50  Barb.  562 ;  reversing  S.  C,  7 
Eob.  592. 


ARTICLE  IV. 

THE  WAEEAliTT  01'  AEEEST  ANB   ITS   EXECUTION. 

Section  1.  Form  and  contents  of  warrant.  Upon  proof  being 
made  by  affidavit  as  above  described,  to  the  satisfaction  of  the 
officer  to  whom  the  application  is  addressed,  he  is  required  to 
issue  a  warrant  in  behalf  of  the  people  of  this  State,  either  with 
or  without  a  seal,  directed  to  any  sheriff,  constable,  or  marshal 
within  the  county  where  the  officer  resides,  therein  briefly  setting 
forth  the  complaint,  and  commanding  the  officer  to  whom  it  is 
directed  to  arrest  the  person  named  in  the  warrant,  and  bring 
him  before  the  officer  without  delay.  Laws  of  1831,  chap.  300, 
§  5  ;  4  Edm.  Stat.  466.  See  Moak  v.  De  Forrest,  5  Hill,  605  ; 
People  V.  O'Brien,  6  Abb.  N.  S.  63  ;  S.  C,  41  K  Y.  (2  Hand)  619  ; 
3  Abb.  Ct.  App.  552. 

The  warrant  must  be  accompanied  by  a  copy  of  all  affidavits 
presented  to  the  officer  upon  which  the  warrant  issued,  which 
are  required  to  be  certified  by  such  officer.  Laws  of  1831,  chap. 
300,  §  5 ;  4  Edm.  Stat.  466. 
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Form  of  warrant  —  Warrant,  how  executed. 


Form  of  warrant. 

The  People  of  the  State  of  New  TorTc,  to  the  sheriff  {or  a  consta- 
ble or  marshal)  of  the  county  of  ,  greeting : 

Whereas,  A.  B.  has,  by  affidavit,  proved,  to  my  satisfaction 
that*  he  has  commenced  an  action  against  C.  D.,  of,  etc.,  upon 
a  debt  or  demand  which  is  due  to  said  A.  B.  from  said  C.  D., 
amounting  to  more  than  |50  {specify  amount  and  nature)*  and 
for  which  the  said  C.  D.  cannot  be  arrested  or  imprisoned,  ac- 
cording to  the  provisions  of  the  "Act  to  abolish  imprisonment 
for  debt,"  passed  April  26,  1831,  and  the  acts  amending  the 
same  ;  and  that  the  said  C.  D.  is  about  to  remove  his  property 
out  of  the  jurisdiction  of  this  court,  with  intent  to  defraud  his 
creditors  {or  otherwise,  according  to  the  grounds  of  the  applica- 
tion). 

Now,  therefore,  you  are  hereby  commanded  to  arrest  the  said 
C.  D.,  and* bring  him  before  the  officer  issuing  this  warrant, 
without  delay,  then  and  there  to  abide  such  further  order  as  may 
be  made  in  the  premises. 

Given  under  my  hand  this  day  of  ,  18    . 

{Signature.) 

{In  proceedings  after  judgment,  the  form  of  the  warrant  is  the 
same  as  the  preceding,  substituting  for  the  clause  between  the 
*  *  the  following) :  C.  D.  is  indebted  to  him,  upon  a  judgment 
recovered  in  the  court  in  his  favor  against  C.  C,  for  the 

sum  of  %  ,  which  said  judgment  is  docketed  in  the  county 

of 

Section  3.  Warrant,  how  executed.  The  officer  to  whom  the 
warrant  is  delivered  is  required  to  execute  the  same  by  arresting 
the  person  therein  named  and  bringing  him  before  the  officer 
issuing  the  warrant.  Laws  1831,  chap.  800,  §  6  ;  4  Edm.  Stat. 
466.  At  the  time  of  serving  the  warrant  he  must  also  deliver  to 
the  defendant  the  copy  of  the  affidavits,  certified  by  ^he  officer 
issuing  the  warrants.  Id.,  §  5.  And  it  is  further  made  his  duty 
to  keep  the  defendant  in  custody  until  he  is  duly  discharged  or 
committed.    Id.,  §  6,. 

The  defendant  cannot  be  arrested  on  such  warrant  oiit  of  the 
county  in  which  the  officer  issuing  it  resides.  MoaJc  v.  DeFor- 
rest,  5  Hill,  605.  ^qq  People  v.  OBrien,  6  Abb.  K.  S.  63,  68  ;  S. 
C,  41  N.  Y.  (2  Hand)  619  ;  8  Abb.  Ct.  App.  552. 
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Proceedings  on  appearance  of  debtor  —  Examination  of  debtor  and  witnesses. 

ARTICLE  Y. 

EOCEEDIlirGS   035r  APPEAKANCB   OE  DEBTOR. 

Section  1.  Controverting  charge.  Ou  the  appearance  of  the 
person  arrested,  before  the  officer  issuing  the  warrant,  he  may 
controvert  any  of  the  facts  and  circumstances  on  v^hich  the  vrar- 
rant  issued,  and  may,  at  his  option,  verify  his  allegations  by  his 
own  affidavit.  Laws  1831,  chap.  300,  §  7  ;  4  Edm.  Stat.  466,  §  7. 
One  of  these  two  courses  must  be  adopted  by  the  defendant, 
otherwise  it  is  the  duty  of  the  officer  to  commit  him,  unless  he 
complies  with  other  requisites  of  the  statute,  to  be  hereafter  con- 
sidered.'   See  fencer  v.  Hilton,  10  Wend.  609. 

The  defendant  may  controvert  the  facts  and  circumstances  on 
which  the  warrant  issued  by  the  testimony  of  witnesses  ;  and,  in 
such  case,  a  brief  indorsement  is  usually  made  on  the  warrant, 
inform  as  follows:  "I  controvert  the  facts  and  circumstances 
on  which  the  within  warrant  is  issued.  Dated,  etc.,"  and  signed 
by  the  defendant.  When  this  course  is  pursued  the  burden  of 
disproving  the  facts  presented  by  the  complainant' s  application 
and  affidavits  rests  with  the  defendant.  And  he  cannot,  by 
merely  saying  that  he  controverts,  as  in  the  above  indorsement, 
compel  the  plaintiff  to  substantiate  his  charges,  since  his  case  is, 
prima  fade,  good.  Such  a  substantiation  can  only  be  necessary 
after  the  complainant' s  case  has  been  controverted  by  the  def end- 
ant' s  affidavit  or  by  proof.  Spencer  ^.Hilton,  10  Wend.  609; 
2  Burr.  Pr.  274,  275. 

Section  2.  Examination  of  delbtor  and  witnesses.  Instead  of 
controverting  the  facts,  as  above  described,  the  defendant  may 
deny  the  plaintiff's  allegations,  and  verify  the  denial  by  his  own 
affidavit.  In  such  case  the  complainant  may  examine  the  de- 
fendant, on  oath,  touching  any  fact  or  circumstance  material  to 
the  inquiry  ;  and  on  such  examination  the  answers  of  the 
defendant  must  be  reduced  to  writing  and  subscribed  by  him. 
Laws  of  1831,  chap.  300,  §  7 ;  4  Edm.  Stat.  466,  §  7.  The  officer 
conducting  the  inquiry  is  jilso  required  to  receive  such  other 
proof  as  the  parties  may  offer,  either  at  the  time  of  the  first 
appearance  or  at  such  other  time  as  the  hearing  may  be  ad- 
journed to.  Id. 

The  officer  conducting  the  inquiry  has  the  same  authority  to 
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issue  subpcenas  for  witnesses  which  is  conferred  by  law  on  any 
officer  empowered  to  hear  applications  of  insolvents  for  the  pur- 
pose of  exonerating  their  persons  from  imprisonment,  and  the. 
same  power  to  enforce  obedience  to  such  subpcBnas,  and  to 
punish  witnesses  refu  sing  to  testify ;  and  witnesses  willfully 
disobeying  any  such  subpoena  are  made  liable  to  the  penalties 
prescribed  in  the  seventh  article  of  title  first  and  chapter  fifth  of 
the  second  part  of  the  Eevised  Statutes.  Id.,  §  8.  See  2  |l.  S. 
37  (38),  §§  14,  15. 

Subpoena. 

TJ).e  People  of  the  State  of  New  YorTc,  to  ,  greeting  : 

You  are  hereby  commanded,  personally,  to  appear  before 
H.  E.  S.,  Esq.,  one  of  the  justices  of  the  supreme  court,  at  his 
chambers  in  ,  on  the  day  of  ,  at  o'clock  in 

the  noon,  to  testify  in  respect  to  the  matter  of  a  complaint 

pending  before  the  said  officer,  and  then  and  there  to  be  heard, 
made  by  A.  B.  against  C.  D.,  under  and  by  virtue  of  the  "  act  to 
abolish  imprisonment  for  debt,"  passed  April  26,  1831,  and  the 
acts  amending  the  same.  And  this  you  are  not  to  omit,  under 
the  penalties  imposed  by  law  for  such  omission. 
Griven  under  my  hand  and  seal  this  day  of  ,  18 

{Signature  and  seal.) 

Section  3.  Adjournments.    In  case  of  an  adjournment,  the  stat- 
ute provides  that  the  officer  may  take  a  recognizance,  with  or 
without  surety,  at  his  discretion,  from  the  defendant,  for  his , 
appearance  at  the  adjourned  hearing.     Laws  1831,  chap.  300,  §  7 ; 
4  Edm.  St.  466,  §  7. 

But  the  defendant  will  not  be  entitled  to  such  adjournment, 
unless  he  also  enters  into  a  bond  to  the  plaintiff,  in  a  penalty  of 
not  less  than  twice  the  debt  or  demand  claimed,  with  such  sure- 
ties as  shall  be  approved  by  the  officer,  conditioned  that,  until 
the  final  decision  of  the  matter  pending  before  such  officer,  the 
defendant  will  not  remove  any  property  which  he  then  has  out 
of  the  jurisdiction  of  the  court  in  which  the  suit  in  which  such 
warrant  is  issued  is  brought,  with  intent  to  defraud  any  of  his 
creditors  ;  and  that  he  will  not  assign  or  dispose  of  any  such 
property,  with  intent  or  with  a  view,  to  give  a  preference  to  any 
creditor  for  any  debt  antecedent  to  such  assignment  or  disposi- 
tion.   Laws  1840,  chap.  377,  §  1. 
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Form,  of  recognizance. 

( Yenue^ 

Be  it  remembered,  that,  on  this  day  of  ,  18    ,  C.  D., 

of,  etc.,  merchant,  personally  came  before  me,  McI.  F.  {county 
judge  of  said  county),  and  acknowledged  himself  to  be  indebted 
to  the  people  of  the 'State  of  New  York,  in  the  sum  of  %  , 

good  and  lawful  money  of  the  United  States,  to  be  m-ade  and 
levied  of  his  goods  and  chattels,  lands  and  tenements,  to  the  use 
of  the  said  people,  if  default  shall  be  made  in  the  condition  here- 
under written,  that  is  to  say  : 

The  condition  of  the  above  recognizance  is  such  that  if  the  said 
C.  D.  shall  personally  appear  before  me  {county  judge),  at  my 
office  in  ,  on  the  day  of  ,18    ,  at  o'clock 

in  the  noon,  in  proceedings  upon  a  warrant  issued  against 

him,  on  complaint  of  A.  B.,  under  the  third  and  fourth  sections 
of  the  "act  to  abolish  imprisonment  for  debt  and  to  punish 
fraudulent  debtors,"  passed  April  26,  1831,  and  the  acts  amend- 
ing the  same,  then  this  recognizance  to  be  void  ;  otherwise  to  be 
and  remain  in  full  force  and  virtue. 
Subscribed  and  acknowl-  |  {Defendants  signature, 

edged  before  me,  this      V  with  or  without  sureties.) 

day  of  ,18    .     ) 

{Signature  of  judge.) 

As  the  statute  provides  for  only  one  adjournment  of  the  pro- 
ceedings, a  recognizance  is  void  which  provides  for  the  debtor's 
appearance  from  time  to  time,  as  the  matter  may  be  adjourned. 
Where  a  further  adjournment  becomes  necessary,  there  must  be 
an  express  assent  in  writing  of  the  surety,  or  a  fresh  recognizance. 
People  V.  Locke,  8  N.  Y.  Leg.  Obs.  164 ;  S.  C,  3  Sandf.  443.  ' 

Bond  to  plaintiff  on  adjournment. 

Know  all  men  hy  these  presents,  that  we,  C.  D.,  of,  etc.,  mer- 
chant, and  E.  F.,  manufacturer,  and  Gr.  W.,  accountant,  of  the 
same  place,  are  held  and  firmly  bound  unto  A.  B.,  of,  etc.,  in  the 
penal  sum  of  {double  plaintiff'' s  demand),  for  which  sum,  well 
and  truly  to  be  paid,  we  bind  ourselves,  our  heirs,  executors, 
administrators  and  assigns,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with,  our  seals,  and  dated  this  day  of  ,  18    . 

Whereas,  the  above-bounden  C.  D.  has  been  arrested  on  com- 
plaint of  the  above-named  A.  B.,  upon  a  warrant  issued  by  the 
{county  judge  of  county),  according  to  the  provisions  of  the 

"act  to  abolish,  imprisonment  for  debt  and  to  punish  fraudulent 
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debtors,"  passed  April  26, 1831,  and  the  acts  amending  the  same; 
and,  whereas,  the  said  C.  J),  has  requested  an  adjournment  of  the 
hearing  upon  said  warrant ; 

JVow,  therefore,  the  condition  of  this  obligation  is  such  that  if 
the  said  defendant  C.  D.  shall  not,  until  the  final  decision  of  the 
matter  pending  before  said  judge,  remove  any  property  which  he 
now  has  out  of  the  jurisdiction  of  the  court  in  which  the  action,  in 
which  said  warrant  was  issued,  is  brought,  with  intent  to  defraud 
any  of  his  creditors,  and  shall  not  assign  or  dispose  of  any  such 
property  with  intent  or  with  a  view  to  give  a  preference  to  any 
creditor  for  any  debt  antecedent  to  such  assignment  or  disposition, 
then  this  obligation  to  be  void ;  otherwise  to  remain  in  full  force 
and  effect.  '  {Signatures  and  seals.) 

Acknowledgment. 
( Venue.) 

On  this  day  of  ,  18    ,  personally  came  before  me 

the  above-named  C .  D.,  E.  F.  and  G.  W.,  to  me  known  to  be  the 
persons  described  in  and  who  executed  the  above,  and  severally 
acknowledged  the  execution  thereof  as  their  own  free  act,  for  the 
uses  and  purposes  therein  mentioned. 

(Signature.) 
Justification-. 
( Venue.) 

0.  D.,  of,  etc.,  and  E.  F.,  and  Gr.  W.,  of  the  same  place,  being 
each  duly  sworn,  does  each  for  himself  severally  say  that  he  is 
a  resident  and  freeholder  {or  householder)  within  the  State  of 
New  York,  and  is  worth  double  the  sum  specified  in  the  forego- 
ing undertaking,  over  and  above  all  debts  and  responsibilities 
he  owes  or  has  incurred,  and  exclusive  of  property  exempt  from 
execution. 
{Jurat.)  {Signatures.) 

Approval  of  sureties. 

I  approve  the  sureties  in  the  within  bond. 

{Judge'' s  signature.) 

Section  4.  Committing  defendant  to  jail.  If  the  ofiicer  con- 
ducting the  inquiry  is  satisfied  that  the  allegations  of  the  com- 
plainant are  substantiated,  and  that  the  defendant  has  done,  or 
is  about  to  do,  any  one  of  the  acts  specified  in  the  fourth  section 
of  the  act,  he  is  required  to  direct,  by  a  commitment  under  his 
hand,  that  the  defendant  be  committed  to  the  jail  of  the  county 
in  which  the  hearing  is  had,  to  be  there  detained  until  he  shall 
be  discharged  according  to  law  ;  and  the  defendant  is  to  be  com- 
mitted and  detained  accordingly.  Laws  1831,  chap.  300,  §  9  ;  4 
Edm.  Stat.  467,  §  9. 
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Qommitment. 

The  People  of  the  State  of  New  York,  to  the  sheriff  {constable  or 
marshal)  of  the  county  of  ,  greeting  : 

Whereas,  CD.  has  been  arrested  and  brought  before  me, 
the  undersigned  {county  judge  of  the  county  of_  ),  upon  the 

annexed  warrant ;  and,  whereas,  a  full  and  fair  hearing  of  the 
parties,  in  pursuance  of  the  statute,  has  been  had  {or  whereas  he 
does  not  controvert  the  facts  and  circumstances  on  which  it 
was  issued,  as  the  case  may  be),  and  I,  the  undersigned,  am 
fully  satisfied  that  the  allegations  of  the  complaint  are  substan- 
tiated ;  you  are  therefore  hereby  commanded  forthwith  to  convey 
and  deliver  the  said  C.  D.  to  the  keeper  of  the  county  jail  of  the 
county  of  ,  and  the  said  keeper  is  hereby  commanded  to 

receive  the  said  C.  J),  into  his  custody  in  the  said  jail,  there  to  be 
detained  until  he  shall  be  discharged  according  to  law. 

Griven  under  my  hand,  this  day  of  ,  18    . 

{Signature.) 

Section  5.  Proceedings  by  debtor  to  avoid  commitment. 

a.  By  payment  of  debt  or  giving  security  therefor.  The  com 
mitment  will  not  be  granted  if  the  defendant  either  pays  the  debt 
or  demand  claimed,  with  the  costs  of  the  suit  and  of  the  pro- 
ceedings against  him  ;  or  gives  security  to  the  satisfaction  of  the 
officer  before  whom  the  hearing  is  had  that  the  debt  or  demand 
of  the  plaintiff,  with  the  costs  of  the  suit  and  the  proceedings, 
will  be  paid  within  sixty  days,  with  interest.  Laws  1831,  chap. 
300,  §  10  ;  4  Edm.  Stat.  467,  §  10. 

6.  By  assignment,  or  security  to  assign.  So,  the  commitment 
may  be  avoided  by  the  debtor's  executing  an  assignment  of  his 
property,  as  provided  by  the  act,  or  by  entering  into  a  bond  to 
apply  for  such  an  assignment.  Laws  1830,  chap.  300,  §  10,  subd. 
3,  4  ;  4  Edm.  Stat.  467. 

c.  By  security  not  to  assign,  remove  or  dispose  of  his  property. 
The  defendant  may  also  avoid  the  commitment  by  giving  a  bond 
not  to  assign,  remove  or  dispose  of  his  property  with  the  intent 
to  defraud  any  of  his  creditors,  or  to  give  a  preference  to  any 
creditor.  See  Laws  1831,  chap.  300,  §  10,  subd.  5 ;  4  Edm.  Stat. 
467,  §10,  subd.  5. 

Section  6.  Custody  of  debtor.  Any  defendant  committed  under 
the  provisions  of  the  act  shall  remain  in  custody  in  the  same 
manner  as  other  prisoners  on  criminal  process  until  a  final  judg- 
ment has  been  rendered  in  his  favor  in  the  suit  prosecuted  by 
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the  creditor  at  whose  instance  the  defendant  has  been  committed, 
or  until  he  has  assigned  his  property  and  obtained  his  discharge, 
as  provided  by  the  statute,  and  hereafter  noticed.  Laws  1841, 
chap.  300,  §  11 ;  4  Edm.  Stat.  468,  §  11. 


ARTICLE  VI. 

PEOCEEDINGS   BY   DBBTOK  TO   OBTAIN   DISCHAEGE. 

Section  1.  Petition  for  discharge.  A  defendant  committed  as 
already  described  may  be  discharged  by  the  officer  commiting 
him,  or  any  other  person  authorized  to  discharge  the  duties  of 
such  officer,  on  paying  the  debt  or  demand  claimed,  or  giving 
security  for  the  payment,  as  provided  in  the  tenth  section  of  the 
act,  or  on  his  executing  either  of  the  bonds  mentioned  in  that 
section.  Laws  1831,  chap.  300,  §  11  ;  4  Edm.  Stat.  468,  §  11.  The 
application  may  be  made  on  a  writ  of  habeas  corpus.  2  Burr. 
Pr.  298. 

Any  person  committed  under  the  ninth  section  of  the  act,  or 
who  has  given  the  bond  specified  in  the  fourth  subdivision  of  the 
tenth  section,  or  against  whom  any  suit  has  been  commenced  in 
a  court  of  record  in  which  such  person,  by  the  provisions  of  the 
act,  cannot  be  arrested  or  imprisoned,  may  present  a  petition  to 
a  justice  of  the  supreme  court,  or  other  proper  officer  in  the 
county  in  which  the  defendant  resides,  or  is  imprisoned,  praying 
that  his  property  may  be  assigned,  and  that  he  may  have  the 
benefit  of  the  provisions  of  the  act.  Laws  1831,  chap.  300,  §  12 ; 
4  Edm.  Stat.  468,  §  12. 

It  is  requisite  that  the  petition  set  forth  the  facts  necessary  to 
confer  jurisdiction  upon  the  officer.  Thus  it  must  appear  that 
the  debtor  has  either  been  committed  to  jail  under  section  nine, 
or  has  given  the  bond  specified  in  the  fourth  subdivision  of  sec- 
tion ten,  or  that  a  suit  has  been  commenced  against  him  in  a 
court  of  record,  in  which,  by  the  provisions  of  the  act,  he  cannot 
be  arrested  or  imprisoned.  And  where  the  debtor's  petition 
omitted  to  state  either  of  these  particulars,  but  set  forth  that  he 
was  an  insolvent  debtor  within  the  meaning  of  the  act  to'  abolish 
imprisonment  for  debt,  and  to  punish  fraudulent  debtors,  passed 
April  26,  1831,  and  prayed  that  his  estate  might  be  assigned  for 
the  benefit  of  all  his  creditors,  and  his  person  exempted  from 
arrest  or  imprisonment,  by  reason  of  any  debts  arising  upon  con- 
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tracts  previously  made,  it  was  held  not  sufficient  to  confer  juris- 
diction. People  V.  Abel,  3  Hill,  109.  See  Matter  of  Prime,  etc., 
4  Edm.  486  ;  People  v.  O'Brien,  6  Abb.  N.  S.  63  ;  S.  C,  41  N.  Y. 
(2  Hand)  619  ;  3  Abb.  Ct.  App.  552 ;  Matter  of  Andriot,  2  Daly, 
28. 

Section  2.  Inventory  and  account.  On  presenting  the  petition 
the  defendant  is  required  to  deliver  an  account  of  his  creditors 
and  an  inventory  of  his  estate,  similar  in  all  respects  to  the 
account  and  inventory  required  of  a  debtor  by  the  sixth  article 
of  title  first  and  chapter  five  of  the  second  part  of  the  Revised 
Statutes  (see  2  R.  S.  31 ;  ante,  pp.  67,  68  ;  Matter  of  Prime,  etc.,  4 
Edm.  479,  487) ;  and  he  must  annex  to  the  petition,  account  and 
inventory,  an  affidavit,  to  be  taken  and  subscribed  by  him  before 
the  officer  to  vrhom  the  petition  is  presented,  similar,  in  all  re- 
spects, to  the  oath  required  by  the  fifth  section  of  the  sixth  arti- 
cle of  the  aforesaid  title  and  chapter.  Laws  1831,  chap.  300, 
§  13  ;  4  Edm.  Stat.  468,  §  13;  Matter  of  Prime,  etc.,  4  Edm. 
479,  487.     See  Matter  of  Andriot,  2  Daly,  28. 

Section  3.  Notice  of  application.  Fourteen  days'  previous 
notice  of  the  time  and  place  at  which,  and  of  the  officer  to  whom 
the  petition  will  be  presented,  together  with  a  copy  of  the  peti- 
tion and  the  account  and  inventory  thereto  annexed,  must  be 
served  personally  on  the  plaintiffs  by  whom  the  defendant  is  pros- 
ecuted, their  personal  representatives,  or  their  attorney ;  and 
proof  of  such  service  must  be  made  at  the  time  of  presenting  the 
petition.  Laws  of  1831,  chap.  300,  §  14 ;  4  Edm.  Stat.  468,  §  14 ; 
Matter  of  Prime,  etc.,  1  Edm.  479,  488. 

Section  4.  Opposing  petition.  Any  creditor  of  the  petitioner 
may  oppose  the  application,  and  may  examine  the  petitioner,  his 
wife,  or  any  other  witness,  in  the  manner  prescribed  in  the  third 
article  of  the  aforesaid  first  title  and  fifth  chapter  (2  R.  S.  16  ; 
ante,  page  46),  and  shall  be  entitled  to  the  like  process  to  com- 
pel their  attendance  and  testimony.  The  witnesses  shall,  in  all 
respects,  be  subject  to  the  provisions  of  the  seventh  article  of  the 
said  title  (2  R.  S.  34-37 ;  ante,  page  79),  for  their  neglect  to 
obey  subpoenas,  or  to  testify.  Laws  of  1831,  chap.  300,  §  15  ;  4 
Edm.  Stat.  469,  §  15, 

Section  5.  Adjournments.  Upon  sufficient  cause  shown  by 
the  petitioner,  or  by  any  creditor,  the  officer  to  whom  the  petition 
is  addressed  may  adjourn  the  hearing  thereof,  not  exceeding 
thirty  days.    Id.,  §  16. 
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Section  6.  Appointment  of  assignee  and  discharge  of  debtor. 

If  the  opposing  creditor  fails,  at  any  hearing  of  the  petition,  to 
satisfy  the  officer  that  the  proceedings  on  the  part  of  the  peti- 
tioner are  not  just  and  fair,  or  that  he  has  concealed,  removed 
or  disposed  of  any  of  his  property  with  intent  to  defraud  his 
creditors,  the  officer  is  required  to  order  an  assignment  of  all  the 
property  of  the  petitioner,  in  the  same  manner  as  provided  in  the 
fifth  article  of  the  first  title  of  the  fifth  chapter  of  the  second  part 
of  the  Eevised  Statutes  (2  R.  S.  28),  except  as  is  therein  exempt. 
Laws  of  1831,  chap.  300,  §16:4  Edm.  Stat.  469,  §  16. 

The  officer  is  also  required  to  appoint  one  or  more  assignees, 
to  whom  the  petitioner  must  assign  all  his  estate  (Id. ,  §  17)  ;  and 
the  assignment  must  be  executed  with  the  like  effect  as  declared 
in  the  fifth  article  of  the  statute  referred  to  above,  and  must  be 
recorded  in  the  same  manner.  Id.,  §  16.  See  Matter  of  Prime, 
etc.,  1  Edm.  479,  488. 

Upon  producing  to  the  officer  evidence  that  the  assignment 
has  been  recorded,  and  a  certificate  of  the  assignees  that  all  the 
property  of  the  petitioner  specified  in  his  inventory  has  been 
delivered  to  them,  or  that  he  has  given  satisfactory  security  for 
the  future  delivery  thereof ;  the  officer  is  required  to  grant  to 
the  petitioner  a  discharge,  which  will  exonerate  him  from  being 
proceeded  against  by  any  creditor  entitled  to  a  dividend  of  the 
estate  of  the  petitioner,  under  the  third,  fourth,  fifth,  sixth,  sev- 
enth, eighth  and  ninth  sections  of  the  act,  for  any  fraud  commit- 
ted or  intended  before  such  discharge.  Laws  1831,  chap.  300, 
§  17 ;  4  Edm.  Stat.  469,  §17.  See  Matter  of  Prime,  etc.,  1  Edm. 
479,  489  ;  Maass  v.  La  Torre,  6  Abb.  N.  S.  219  ;  BertJielon 
V.  Belts,  4  Hill;  577 ;  provisions  of  the  act  of  May  13,  1845  ,— 
Laws  1845,  chap.  214,  §§  1,  2. 

Section  7.  Rights  and  powers  of  assignee.  The  assignees  to 
whom  an  assignment  is  made,  pursuant  to  the  sixteenth  section 
of  the  act,  are  declared  to  be  vested  with  all  the  rights  and 
powers  over  the  property  so  assigned,  which  are  specified  in 
the  eighth  article  of  the  first  title  of  chapter  five  of  the  second 
part  of  the  Revised  Statutes  (see,  ante,  page  82),  and  to  be  sub- 
ject to  the  same  duties,  obligations  and  control,  in  all  respects, 
and  are  required  to  make  dividends,  and  vacancies  in  their  num- 
ber are  required  to  be  supplied  as  therein  directed.  Laws  1831, 
chap.  300,  §  18  ;  4  Edm.  Stat.  469,  §  18.  See  Matter  of  Prime, 
etc.,  1  Edm.  479,  491. 
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General  provisions  —  Fees  and  costs  —  To  what  property  act  applies  —  Action  on  bond. 

ARTICLE  VII. 

GENERAL   PEOVISIONS. 

Section  1.  General  prorisions  of  statute  applicable.  The  gen- 
eral provisions  applicable  to  proceedings  under  the  several  arti- 
cles of  the  first  title  of  chapter  five,  part  second  of  the  Revised 
Statutes  (2  R.  S.  2-53),  and  which  are  contained  in  the  seventh 
article  of  said  title  (see  2  R.  S.  35),  are  to  be  deemed  applicable 
to  the  proceedings  herein  described,  so  far  as  they  are  not  incon- 
sistent with  the  provisions  of  this  act.  Laws  1831,  chap.  300, 
§  19  ;  4  Edm.  Stat.  470,  §  19. 

Section  2.  Fees  and  .costs.  The  officers  and  assignees  perform- 
ing any  duty  under  the  act  are  entitled  for  their  services  to  the 
same  fees  and  compensation  as  are  provided  by  law  for  similar 
services,  under  the  fifth  article  of  the  first  title  of  chapter  five, 
part  second  of  the  Revised  Statutes  (2  E.  S.  28),  and  as  are  pro- 
vided by  law  for  services  in  criminal  cases.  Laws  1831,  chap. 
300,  §  19  ;  4  Edm.  Stat.  470,  §  19. 

Whenever  any  complaint  is  made  under  the  third,  fourth,  and 
fifth  sections  of  the  non-imprisonment  act,  and  the  complaint  is 
dismissed,  the  party  making  it  will  be  liable  for  all  fees  to  offi- 
cers, and  for  all  costs  and  expenses  which  the  defendant  may 
have  incurred.  4  Edm.  Stat.  470,  §  22.  See  id.  477  ;  Laws  of 
1838,  chap.  138. 

Section  3.  To  what  property  act  applies.  "Whenever,  in  the 
non-imprisonment  act,  the  removal,  concealment  or  disposal  of 
any  property  is  declared  to  be  the  ground  of  any  complaint  or 
proceeding,  and  where  any  bond  is  required  in  reference  to  such , 
Concealment,  removal  or  disposal,  the  same  is  not  to  be  deemed 
to  apply  to  any  property  expressly  exempted  by  statute  from 
levy  and  sale  under  execution.     Laws  of  1831,  chap.  300,  §  23. 

Section  4.  Action  on  bond.  Whenever  a  bond,  given  under 
the  tenth  section  of  the  act,  becomes  forfeited  by  the  non-per- 
formance of  the  condition  thereof,  the  plaintiff  is  entitled  to  re- 
cover thereon  the  amount  due  to  him  on  the  judgment  obtained 
in  the  original  suit  instituted  against  the  defendant  giving  the 
bond.     Id.,  §  24. 

Section  5.  How  far  applicable  to  justi|;es'  courts.     See,  anie^ 
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Vol.  1,   p.  607 ;   Laws  of  1838,  chap.  138,   §  1  ;   Laws  of  1848, 
chap.  48. 
Section  6.    Punishment  for  remoTing  or  secreting  property. 

Any  person  who  shall  remove  any  of  his  property  out  of  any 
county,  with  intent  to  prevent  it  from  being  levied,  upon  by  any 
pxecutinn,  or  who  shall  secrete,  assign,  convey,  or  otherwise  dis- 
pose of  any  of  his  property,  with  intent  to  defraud,  any  creditor, 
or  to  prevent  such  property  being  made  liable  for  the  payment 
of  his  debts,  and  any  person  who  shall  receive  such  property 
wiHa.  such  intent,  shall,  on  conviction,  be  deemed  guilty  of  a 
misdemeanor ;  and  where  the  property  so  removed,  secreted, 
concealed,  assigned,  conveyed,  received  or  otherwise  disposed  of, 
shall  be  worth  $50  or  less,  such  offense  may  be  tried  by  a  court 
of  special  sessions  of  the  peace,  in  the  manner  directed  in  the 
third  title  of  chapter  second  of  the  fourth  _  part  of  the  Eevised 
Statutes.  2  R.  S.  711  ;  Laws  of  1831,  chap.  300,  §  26  ;  4  Edm. 
Stat.  471,  §  26. 

In  proceeding  under  the  above  section,  the  value  of  the  prop- 
erty removed  or  secreted  must  be  stated  in  the  complaint,  so  that 
it  may  affirmatively  appear  that  it  does  not  exceed  $50.  Thomas 
V.  The  People,  19  Wend.  480.  And  a  complaint  that  a  debtor 
has  removed  his  property  to  places  unknown  is  not  equivalent 
to  a  charge  that  he  has  removed  his  property  out  of  the  county, 
or  secreted  the  same  with  intent  to  defraud,  etc.  Id. 

On  the  trial,  the  examination  of  the  debtor  under  the  seventh 
section  of  the  act  cannot  be  used  in  evidence  against  him.  Peo- 
ple V.  Underwood,  16  Wend.  546 ;  Laws  1831,  chap.  300,  §  29  ;  4 
Edm.  Stat.  472,  §  29. 

The  offense  of  thus  disposing  of  property  is  held  to  be  com- 
plete, although  the  creditors  intended  to  be  defrauded  are  not 
judgment  creditors.    People  v.  Underwood,  16  Wend.  546. 

The  punishment  for  the  offense  is  limited  as  prescribed  in  the 
third  title,  chapter  second,  fourth  part  of  the  Revised  Statutes. 
Laws  1831,  chap.  300,  §  26.  Upon  conviction,  the  court  may 
inflict  such  punishment,  by  fine  or  imprisonment,  or  both,  as  the 
nature  of  the  case  may  require ;  but  in  no  case  can  the  fine 
exceed  $50,  nor  the  imprisonment  six  months.  2  R.  S.  714  (739), 
§19. 

It  is  further  provided  that  whenever  any  person  has  been  con- 
victed of  a  misdemeanor  under  the  section  above  given,  the  same 
proceedings  may  be  had  for  the  appointment  of  trustees  to  take 
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charge  of  tlie  estate  of  such  person  as  are  authorized  by  the  sec- 
ond article  of  the  first  title  of  chapter  five  of  the  second  part  of 
the  Revised  Statutes ;  and  the  trustees  so  appointed  shall  possess 
all  the  powers,  rights  and  authority,  be  entitled  to  the  same  com- 
pensation, and  be  subject  to  the  same  duties,  obligations  and  con- 
trol, in  all  respects,  as  trustees  appointed  under  the  said  second 
article.     Laws  1831,  chap.  300,  §  26  ;  4  Edm.  Stat.  471,  §  27. 

And  in  addition  to  the  powers  thus  conferred,  the  act  provides 
that  if  such  trustees  suspect  that  the  person  so  convicted  has 
concealed  about  his  person,  or  otherwise,  money  or  evidences  of 
debt,  upon  making  oath  of  the  same  before  any  judge  of  a  county 
court,  and  on  such  judge  being  satisfied  that  such  suspicions  are 
well  founded,  he  may  issue  a  warrant  authorizing  and  command- 
ing any  sheriff  or  constable  to  search  the  person  of  the  defendant, 
and  any  place  occupied  by  him,  or  any  trunk  or  other  article 
owned  or  possessed  by  him,  for  such  money  or  evidences,  and  to 
deliver  what  shall  be  so  discovered  to  such  trustees.  Laws  1831, 
chap.  300,  §  27 ;  4  Edm.  Stat.  471,  §  27. 

Section  7.  Habeas  corpus.    See  title  "Habeas  Corpus." 
Vol.  VL  — 15 


CHAPTER  XIV. 

PENALTIES. 
ARTICLE  I. 

STATUKE   OF  ACTION. 

Section  1.  In  general.  In  some  cases  tlie  penalty  or  forfeittire, 
with  the  right  of  action  for  it,  is  gi'ren  to  the  people  of  the  State  ; 
in  others,  to  the  particular  county,  town,  public  body,  or  public 
officer  designated ;  in  others,  to  the  party  aggrieved  by  the  vio- 
lation of  the  statute ;  and  in  others,  again,  to  any  person  who 
will  inform  and  sue  for  the  same.  The  last  is  termed  Si popular 
action,  because  given  to  the  people  in  general,  and  the  party 
prosecuting  it  is  termed  a  common  informer.  3  Bl.  Com.  161, 
162  ;  2  Burr.  Pr.  29. 

Sometimes  one  part  of  the  penalty  or  forfeiture  is  given  to  the 
State,  to  the  poor,  or  other  public  use,  and  the  other  part  to  the 
informer  or  prosecutor,  in  which  case  the  action  is  termed  a  qui 
tarn  action,  because  it  is  brought  by  a  person  who  sues  as  well 
for  the  State,  etc.,  as  for  himself.  lb. 

The  practice  in  this  class  of  actions  is  founded  upon,  and  is 
principally  regulated  by,  statutory  provisions,  general  or  special. 
Most  of  the  general  provisions  relating  to  the  subject  are  em- 
braced in  the  first  article  of  the  sixth  title  of  chapter  eight,  part 
third  of  Eevised  Statutes.  2  R.  S.  480  (502).  The  special  pro- 
visions will  be  found  in  each  particular  statute.  The  changes 
made  in  the  practice  by  the  provisions  of  the  Code  will  be 
pointed  out  in  the  proper  place. 

The  rule  is  well  settled  that,  if  a  person  has  a  right  to  sue  at 
common  law,  and  a  remedy  is  likewise  given  in  the  affirmative 
by  statute,  without  a  negative,  express  ■  or  implied,  of  the  action 
at  common  law,  he  may  avail  himself  of  either  remedy.  Hard- 
mann  v.  Bowen,  39  IST.  Y.  (12  Tiff.)  196  ;  S.  C,  5  Abb.  'S.  S.  332 ; 
Almy  V.  Harris,  5  Johns.  175  ;  Rail  v.  Tuttle,  6  Hill,  38,  42 ;  Far- 
mers' TurnpiTce  v.  Cowntry,  10  Johns.  389  ;   Colden  v.  Eldred, 
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15  id.  220.  If  the  party  has,  however,  no  other  right  than  that 
derived  from  the  statute,  his  remedy  also  -must  be  under  the 
statute.  Stafford  v.  Ingersol,  3  Hill,  38  ;  ClarTc  v.  Brown,  18 
Wend.  213,  220  ;  Lowry  v.  Inman,  46  N.  Y.  (1  Sick.)  119  ;  Almy 
v.  Harris,  5  Johns.  175.  See  Suydam  v.  Smith,  52  N.  Y.  (7 
Sick.)  383. 

ARTICLE  II. 

ACTION",   HOW   COMMEI^'CED   AND   CONDUCTBD. 

Section  1.  How  commenced.  The  action  is  commenced  by  the 
service  of  a  sumjnons,  which  should  be  in  the  form  prescribed  by 
the  second  subdivision  of  section  129  of  the  Code.  An  action  to 
recover  a  statute  penalty  is  not  an  action  upon  a  contract  within 
the  meaning  of  the  above  section  of  the  Code.  McGoun  v.  N.  Y. 
a  &  H.  R.  B.  B.  Co.,  50  ]Sr.  Y.  (5  Sick.)  176  ;  reversing  S.  C,  7 
Lans.  75.  See,  ante,  Vol.  1,  p.  477.  The  general  rules  relating 
to  the  commencement  of  actions  under  the  Code  are  applicable 
to  the  class  of  actions  under  consideration.    See  id.  467. 

Section  2.  When  commenced.  An  action  upon  a  statute,  for  a 
penalty  or  forfeiture,  where  the  action  is  given  to  .the  party 
aggrieved,  or  to  such  party  and  the  people  of  this  State,  except 
where  the  statute  imposing  it  prescribes  a  different  limitation, 
must  be  brought  within  three  years.  Code,  §  92.  See  The  Mer- 
chants' Bank  of  New  Haven  v.  Bliss,  35  JST.  Y.  (8  Tiff.)  412  ; 
affirming  21  How..  365  ;  13  Abb.  225  ;  ante,  Vol.  1,  p.  60. 

An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  this  State,  must  be  brought  within  two  years.  Code, 
§  93  ;  ante.  Vol.  1,  pp.  61,  66,  5. 

Section  3.  Where  commenced.  Every  action  for  a  penalty  or 
forfeiture  must  be  brought  and  tried  in  the  county  where  the 
cause  of  action,  or  some  part  thereof,  arose ;  except  that  when 
it  is  imposed  for  an  offense  committed  on  a  lake,  river  or  other 
stream  of  water  situated  in  two  or  more  counties,  the  action  may 
be  brought  in  any  county  bordering  on  such  lake,  river  or  stream, 
and  opposite  to  the  place  where  the  offense  was  committed. 
Code.  §  124.  See  2  R.  S.  481  (503),  §§  4,  8  ;  ante.  Vol.  1,  pp. 
183, 187. 

The  action  may  be  commenced  either  in  the  supreme  court, 
the  proper  county  court,  or  other  local  tribunal,  or  in  a  justice's 
court,  according  to  the  amount  sued  for. 
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Section  4.  Parties  to  action.  In  general,  where  a  pecuniary 
penalty  or  forfeiture  is  specially  granted  by  law  to  any  person 
injured  or  aggrieved  by  the  act  or  omission  of  another,  the  action 
must  be  brought  by  the  person  to  whom  the  penalty  is  granted. 
See  cases  collected,  ante.  Vol.  1,  pp.  90, 104 ;  Thompson  v.  Howe, 
46  Barb.  287. 

Section  5.  Pleadings.  It  is  said  to  be  no  longer  necessary 
under  the  Code,  in  declaring  for  offenses  against  a  penal  statute, 
such  as  the  excise  laws,  gaming,  etc.,  to  allege  the  words  of,  and 
refer  to  the  statute.  But  the  plaintiff  must  now,  as  before  the 
Revised  Statutes,  state  the  special  matter  upon  which  the  action 
arises.  MoreJiouse  v.  Crilley,  5  How.  431 ;  Abbott  v.  JV.  Y.  Cen- 
tral, etc.,  R.  R.  Go.,  12  Abb.  N.  S.  465.  See  Roediger  v.  Sim- 
mons, 14  id.  256  ;  McOoun  v.  N.  Y.  G.  &  H.  R.  R.  R.  Go.,  50  N. 
Y.  (5  Sick.)  176  ;  Ghapman  v.  Gates,  46  Barb.  313. 

Section  6.  Trial.  The  mode  of  preparing  for  and  conducting 
the  trial  of  actions  for  penalties  and  forfeitures,  is  similar  to  that 
in  other  actions,  and  the  trial  itself  is,  in  general,  subject  to  the 
same  incidents.    See  subject  of  Trial,  generally,  ante.  Vol.  3. 

Section  7.  Judgment  and  execution.  Judgment  is  entered  and 
perfected,  and  execution  issued,  executed  and  returned,  as  in 
ordinary  actions,  as  to  which,  see,  ante,  Vols.  3,  4. 


AETICLE   III. 

INCIDENTS   OF  THE   ACTION. 

Section  1.  Arrest  in  action  for.  The  arrest  of  a  defendant  in 
an  action  for  a  fine  or  penalty  is  authorized  by  the  non-imprison- 
ment act.  See  Laws  of  1831,  chap.  300,  §  2,  and  also  by  the 
Code,  §  179,  sub.  2  ;  ante.  Vol.  1,  p.  618. 

Section  2.  Appeals.    See  subject  of  Appeals,  ante,  Vol.  4- 

Section  3.  Costs.    See,  ante,  Vol.  1,  p.  537. 


CHAPTER  XV. 

REPLEVIN. 
AKTICLE  I. 

NATDEB  AND   OBJECT  OF  THE  ACTION. 

Section  1.  In  general.  The  origin  and  history  of  the  old  action 
of  replevin  has  been  fully  treated  of  in  a  previous  volume,  to 
which  reference  is  made.  See  Vol.  1,  p.  708.  The  provisions  of 
the  Code,  sections  206  to  217  inclusive,  are  designed  as  a  substi- 
tute for  the  former  action  of  replevin,  but  not  wholly  so,  for  they 
do  not  constitute  a  complete  system.  And  as  it  was  manifestly 
not  the  intention  of  the  legislature  to  lessen  the  remedy 
afforded  by  that  action,  the  law,  as  it  existed  before,  is  still  in 
force,  and  may  be  resorted  to  in  contingencies  for  which  the  Code 
has  made  no  provision.  See  CJiappel  v.  Skinner,  6  How.  338 ; 
Wilson  V.  Wheeler,  id.  49  ;  S.  C,  1  Code  R.  N.  S.  402  ;  Roberts 
V.  Randel,  5  How.  327 ;  S.  C,  8  Sandf.  707 ;  9  N".  Y.  Leg.  Obs.  144  ; 
3  Code  R.  190  ;  Brockway  v.  Burnap,  16  Barb.  309  ;  Rockwell 
V.  Saunders,  19  id.  473  ;  'stauffY.  MaJier,  2  Daly,  142.  Where 
the  Code  has  omitted  any  thing  essential  to  the  conduct  and 
determination  of  the  action,  the  provisions  of  the  Revised  Statutes 
(2  R.  S.  522,  539)  are  to  be  followed.  lb. 

Section  2.  When  it  lies.  Generally  the  action  of  replevin  will 
lie  against  any  person  wrongfully  taking  or  detaining  the  per- 
sonal property  of  another.  And  the  distinction  formerly  made 
between  actions  in  the  cepit,  and  actions  in  the  detinet,  is  now 
virtually  ignored,  and  the  action  in  the  detinet  lies  where  the 
taking  was  tortious  as  well  as  where  the  wrong  consists  in  its 
detention  only.  Zachrisson  v.  Ahman,  2  Sandf.  68.  See  Vol. 
1,  p.  716  ;  FuUertonY.  Dalton,  58  Barb.  236  ;  Angel  Y.Rollister, 
38  ISr.  Y.  (11  Tiff.)  378 ;  S.  C,  7  Trans.  App.  204. 
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AETICLE  II. 

ACTIOK,  HOW   COMMENCED  ATSD  CONDUCTED. 

Section  1.  How  and  when  commenced.  The  action  of  replevin, 
like  other  actions,  must  be  commenced  by  the  service  of  a  sum- 
mons (see  Code,  §  127),  and  the  right  to  tjie  remedy,  and  to  the 
proceedings  under  it,  is  complete  when  the  summons  is  issued 
and  placed,  with  the  proper  undertaking  and  affidavit,  in  the 
hands  of  the  sheriff  for  service.  Tracy  v.  New  York  &  Harlem 
R.  R.  Co.,  9  Bosw.  396.    See,  ante,  Vol.  1,  p.  726. 

Section  2.  Parties.  See,  as  to  parties  to  the  action,  ante,  Vol. 
1,  pp.  714  to  718. 

Section  3.  Pleadings.  The  form  of  the  pleadings  in  this  action 
was,  in  many  material  respects,  regulated  by  the  provisions  of 
the  Revised  Statutes ;  but  these  provisions  have,  to  a  great 
extent,  been  superseded  by  the  Code.  It  is  not  necessary  that 
the  complaint  in  the  action  should  correspond  with  the  affidavit 
on  which  is  founded  the  requisition  to  the  sheriflf,  as  to  the  num- 
ber and  value  of  the  articles  to  be  delivered.  It  is  sufficient  to 
describe  in  the  complaint  and  claim  only  the  property  which  was  ■ 
in  the  possession  of  the  defendant  when  the  action  was  commenced. 
Kerrigan  v.  Ray,  10  How.  213.  So,  under  the  Code  it  is  held 
not  to  be  necessary  to  set  forth  the  plaintiff's  title  in  the  com- 
plaint, but  that  a  general  averment  of  ownership  is  sufficient. 
Heine  v.  Anderson,  2  Duer,  818.  See  Vogfel  v.  Badcock,  1  Abb. 
176 ;  ante.  Vol.  2,  p.  388. 

Section  4.  Trial.  If  an  issue  of  fact  has  been  produced,  it  is 
brought  to  trial  in  the  ordinary  way,  and  either  party  may  notice 
the  cause  for  trial.  See  2  R.  S.  530  (548),  §  46.  The  trial  itself 
is  subject  to  the  same  incidents  as  in  ordinary  cases. 

Section  5.  Judgment.    See,  ante.  Vol.  3,  pp.  623,  624. 

Section  6.  Execution.  See,  ante,  Vol.  4,  pp.  2, 16  ;  2  R.  S.  530 
(548),  §  50. 


REPLEVIN.  119 


Incidents  of  tlie  action  —  Arrest  of  defendant  —  Inj  unction  —  Costa  —  Appeal. 


AETICLE  III. 

IKCIDBNTS   OP  THE   ACTION. 

Section  1.  Return  of  goods  or  claim  and  delivery.  Before  com- 
mencing the  action,  the  plaintiff  should  make  a  formal  demand 
for  the  delivery  of  the  property  wrongfully  detained.  But  no 
demand  is  necessary  against  an  original  wrong-doer.  RotTi  v. 
Palmer,  27  Barb.  652.    See,  ante.  Vol.  1,  pp.  724,  725. 

If  the  defendant  on  demand  offers  unconditionally  to  restore 
the  property,  the  object  of  the  suit  is  already  attained,  and  the 
action  will  not  lie.  Id. ;  Savage  v.  PerMns,  11  How.  17. 

Section  2.  Arrest  of  defendant.  As  to  the  arrest  of  the  defend- 
ant in  an  action  of  replevin,  see,  ante,  Vol.  1,  pp.  608,  623,  747. 

Section  3.  Injunction.    See,  ante.  Vol.  2,  pp.  31,  32,  48. 

Section  4t.  Costs.  In  replevin  actions  under  the  Eevised 
Statutes,  an  additional  bond  as  security  for 'costs  is  not  required, 
where  the  party  has  already  given  the  bond  required  by  the 
statute.  Under  the  Code,  however,  an  additional  bond  as  secu- 
rity for  costs  may  be  required.  OelcJi  v.  Barnaby,  1  Bosw.  657; 
S.  C,  7  Abb.  19. 

Section  5.   Appeals.    Appeals  lie  as  in  ordinary  actions. 


CHAPTER  XVI. 

CONTEMPTS. 
ARTICLE  I. 

NATURE  OS   PKOCEEDIlfGS  TO   PUNISH   CONTEMPTS. 

Section  1.  Statutory  classification  of  contempts.  The  Eevised 
Statutes  of  this  State  recognize  two  classes  of  contempts,  and 
prescribe  for  each  class  a  different  kind  of  punishment.  These 
two  classes  of  contempts  are,  first,  criminal  contempts,  which 
are  described,  and  the  punishment  of  which  is  prescribed  (2  R. 
S.  278  [288],  §§  10  to  15  inclusive) ;  and,  second,  proceedings  as 
for  contempts  to  enforce  civil  remedies  and  protect  the  rights  of 
parties  in  civil  cases.  See  2  E.  S.  534  to  540  (552  to  559) ; 
Pitt  V.  Davison,  37  IST.  Y.  (10  Tiff.)  285  ;  S.  C,  34  How.  355  :  3 
Abb.  N.  S.  398  ;  4  Trans.  App.  266  ;  Matter  of  Watson,  5  Lans. 
466 ;  affirming  S.  C,  3  id.  408.  The  former  are  to  be  regarded  as 
contempts,  strictly  such,  and  the  latter  are  those  offenseg  which 
go  by  that  name,  but  which  are  punished  as  contempts  only  for 
the  purpose  of  enforcing  some  civil  remedy.  See  People  v.  Comp- 
ton,  1  Duer,  512,  518. 

Section  2.  Nature  of  proceedings  on  criminal  contempts.  Pun- 
ishment for  criminal  contempts  may  be  by  fine,  or  by  imprison- 
ment in  the  jail  of  the  county  where  the  court  may  be  sitting, 
or  both,  in  the  discretion  of  the  court.  2  R.  S.  278(  288),  §  11. 
Contempts  committed  in  the  immediate  view  and  presence  of  the 
court  may  be  punished  summarily ;  in  other  cases,  the  party 
charged  must  be  notified  of  the  accusation,  and  have  a  reasona- 
able  time  to  make  his  defense.  Id.,  §  12.  See  Qonover  v.  Wood, 
5  Abb.  84 ;  S.  C,  6  Duer,  682  ;  Pitt  v.  Damson,  37  N.  Y.  (10 
Tiff.)  235. 

Section  3.  Nature  of  proceedings  as  for  civil  contempts.  The 
proceeding  to  punish  for  a  contempt  is  a  special  proceeding,  and 
falls  within  subdivision  3  of  section  11  of  the  Code  ;  -.and  this  is 
so,  although  the  papers  are  entitled  in  the  original  action.    Sud- 
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low  V.  Knox,  7  Abb.  N.  S.  411 ;  Erie  Railway  Co.  y.  Ramsey, 
45  ]Sr.  Y.  (6  Hand)  637 ;  BrinUey  v.  Brinkley,  47  N.  Y.  (2  Sick.) 
40.  See  Oafrington  v.  Florida  R.  R.  Co.,  52  N.  Y.  (7  Sick.)  583. 
It  has  been  held  that  proceedings  as  for  a  contempt  to  enforce  a 
civil  remedy  is  a  proceeding  taken  in  the  action,  in  respect  to 
which  the  order  was  made.  Pitt  v.  Davison,  37  K.  Y.  (10  Tiff.) 
235  ;  S.  C,  34  How.  355  ;  3  Abb.  IST.  S.  398  ;  4  Trans.  App.  266  ; 
Leland  v.  Smith,  3  Daly,  309.  But  this  position  is  no  longer  ten- 
able in  view  of  the  later  authorities  above  cited,  and  the  proceed- 
ing must  be  regarded  as  a  special  proceeding. 

No  person  can  be  punished  .as  for  a  contempt  to  enforce  a  civil 
remedy,  unless  it  appears  that  his  misconduct  has  tended  to 
defeat,  impair,  impede  or  prejudice  the  rights  or  remedies  of  a 
party  in  a  cause  then  depending  in  the  court.  2  R.  S.  534  (552), 
§  1.  But  when  this  misconduct  is  proved,  the  powers  of  the  court 
are  not  limited  to  the  imposition  of  such  a  fine  as  may  be  suffi- 
cient to  indemnify  the  party  aggrieved,  or  to  an  imprisonment  of 
the  accused  for  the  sole  purpose  of  enforcing  the  payment  of  such 
fine  ;  but  such  powers  extend  to  the  punisTiment  of  the  accused, 
when  the  misconduct  is,  in  its  nature,  a  criminal  contempt. 
People  V.  Gompton,  1  Duer,  512.    See,  post,  art.  7. 


AKTICLE  11. 

POWER  OF   COURT  TO   PTTKISH   FOE   CONTEMPT. 

Section  1.  General  power  of  courts  of  record.  The  right  of 
punishing  for  contempts  is  inherent  in  all  courts  of  justice,  and 
is  essential  for  their  protection  and  existence.  It  is  a  branch  of 
the  common  law  adopted  and  sanctioned  by  our  State  constitu- 
tion, and  the  experience  of  ages  has  demonstrated  that  it  is  per- 
fectly compatible  with  civil  liberty,  and  auxiliary  to  the  purest 
ends  of  justice. 

The  power  to  punish  for  contempt  extends  not  only  to  acts 
which  directly  and  openly  insult  or  resist  the  powers  of  the  coiirt, 
or  the  persons  of  the  judges,  but  to  consequential,  indirect  and 
constructive  contempts,  which  obstruct  the  process,  degrade  the 
authority  or  contaminate  the  purity  of  the  court.  See,  generally, 
4  Bl.  Com.  280 ;  Bacon's  Abr.,  "  Courts,"  E ;  Yates  v.  Lansing,  9 
Johns.  395,  417;  Bouv.  Diet.,  "Contempt;"  2  R.  S.  278  (288),  §10; 
id.  534  (552). 
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Section  2.  What  court's  and  officers  hare  jurisdiction.  Every 
court  of  record  has  power  to  punish  contempts.  2  R.  S.  278  (288), 
§  10  ;  id.  534  (552),  §  1.  So  a  surrogate' s  court,  though  not  a  court 
of  record,  has  j  urisdiction  in  certain  cases.  See  Matter  of  Watson, 
3  Lans.  408  ;  Seaman  v.  Duryea,  10  Barb.  523  ;  S.  0.  affirmed, 
11  N.  Y.  (1  Kern.)  324  ;  Freafs  case,  15  Abb.  350  ;  Matter  of 
Latson,  1  Duer,  696  ;  Sherwood  v.  Judd,  3  Brad.  419  ;  Doran  v. 
Dempsep,  1  id.  490 ;  2  R.  S.  221  (230),  §§  6,  9  ;  Laws  1837,  chap. 
460,  §§  66,  67  ;  Matter  of  Watson,  5  Lans.  466. 

And  by  the  provisions  of  the  Code,  if  any  person,"party  or 
witness  disobeys  an  order  of  the  judge  or  referee  duly  served,  in 
supplementary  proceedings,  he  maybe  punished  by  the  judge  as 
for  a  contempt.  Code,  §  302  ;  Hoss  v.  Clussman,  1  Code  R.  N.  S. 
91 ;  S.  C,  3  Sandf.  676.  And  the  order  to  punish  a  witness  as 
for  a  contempt  in  refusing  to  answer  in  such  proceedings  may  be 
made  by  the  judge  out  of  court,  and  need  not  state  that  the  pro- 
ceeding had  been  impeded,  impaired,  prejudiced  or  defeated  by 
the  misconduct,  as  required  by  the  statute.  3  R.  S.  538  (556), 
§  20.    See  People  v.  Brennan,  45  Barb.  344. 

It  has  been  held  that  the  power  to  punish,  as  for  a  contempt  in 
supplementary  proceedings,  under  section  302  of  the  Code,  is  not 
confined  to  the  judge,  but  the  court,  also,  may  punish  the  dis- 
obedience. Wicker  v.  Dresser,  4  Abb.  93  ;  S.  C,  13  How.  331 ; 
Kearney's  case,  13  Abb.  459  ;  S.  C,  22  How.  309  ;  Hilton  v.  Pat- 
terson, 18  Abb.  245  ;  Matter  of  SmetTiurst,  4  How.  369  ;  2  Sandf. 
724 :  3  Code  R.  55.  But  see  People  v.  Brennan,  45  Barb.  344, 
which  holds  that  the  supreme  court  cannot  punish  as  for  a  con- 
tempt a  disobedience  of  an  order  made  by  a  judge  out  of  court, 
unless  such  order  is  made  in  an  action  pending  in  the  court. 

Section  3.  In  what  court  proceedings  must  be  had.  Applica- 
tion to  punish  a  party  for  contempt  must  be  made  to  the  court 
in  which  the  cause  or  matter  prejudiced  by  the  alleged  miscon- 
duct is  depending.  2  R.  S.  534  (552),  §  1.  If  the  misconduct 
has  occurred  at  any  circuit  court,  or  in  reference  to  any  process 
or  proceedings  pending  in  or  returnable  to  such  court,  and  which 
has  not  been  punished  by  such  court,  the  supreme  court  has  the 
same  jurisdiction  and  power  to  inquire  into  and  punish  the  same 
as  if  the  misconduct  had  occurred  in  the  supreme  court,  or  in 
reference  to  any  process  or  proceedings  therein.  Id.  639  (558). 
§33. 

Where  the  contempt  charged  consists  in  disobedience  to  au 
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order  made  by  a  judge  or  referee  in  supplementary  proceedings, 
application  should  be  made  to  the  judge  making  the  order,  or 
appointing  the  referee.  Code,  §  302  ;  Heerdt  v.  Wetmore,  2  Rob. 
697.  See  preceding  section  ;  Holstein  v.  Bice,  24  How.  135  ; 
S.  C,  15  Abb.  307. 


ARTICLE  III. 

WHO   MAT   INSTITUTE   PEOCEEDIIfGS. 

Section  1.  What  persons  may  haye  the  remedy.  Except  in  the 
case  of  infants,  lunatics,  etc.,  who  are  unable  to  protect  their 
own  rights,  the  person  making  application  to  punish  a  party  for 
contempt  must  show  that  he  has  some  interest  in  the  subject- 
matter  pending  in  court,  or  that  he  has  a  right  to  prosecute  for 
the  misconduct  or  other  injury  complained  of.  Hawley  v.  Ben- 
nett, 4  Paige,'  163. 

Section  2.  When  the  court  may  act  of  its  own  motion.  The 
statute  prescribes  that  when  a  rule  has  been  entered  in  any  court, 
according  to  the  practice  thereof,  requiring  any  officer,  or  other 
person  to  whom  any  process  of  such  court  may  have .  been 
directed,  to  return  the  same,  an  attachment  for  disobedience  of 
such  rule  may  issue,  according  to  the  practice  of  the  court,  to 
arrest  such  officer  or  person  to-  answer  for  such  disobedience, 
without  special  application  to  the  court.  2  R.  S.  536  (654),  §  6  ; 
See  Holstein  v.  Rice,  24  How.  135  ;  S.  C,  15  Abb.  307. 

So,  an  attachment  will  also  issue  against  a  sheriff  without 
special  application  to  the  court,  where  he  fails  to  return  an 
attachment  issued  for  a  contempt  by  the  return  day  therein 
specified,  and  without  any  previous  rule  or  order  for  that  pur- 
pose. 2  R.  S.  537  (556),  §  17.  In  such  case  the  application  must 
be  made  to  a  judge  of  the  court,  or  some  officer  authorized  to 
perform  the  ^uties  of  such  judge.    Id.,  §§  11,  17. 


ARTICLE  IV. 

WHAT  ARE   CEIMINAL  COKTEMPTS. 

Section  1.  Disorderly,  contemptuous,  or  insolent  hehavior.    A 

contempt  has  been  described  as  "a  disobedience  to  the  court,  or 
an  opposing  or  despising  the  authority,  justice  or  dignity  thereof. 
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It  commonly  consists  in  a  party's  doing  otherwise  than  he  is 
enjoined  to  do,  or  not  doing  what  he  is  commanded  or  required 
by  the  process,  oider  or  decree  of  the  court.  Sometimes  it  arises 
by  one  or  more  —  their  opposing  or  disturbing  the  execution  or 
service  of  the  process  of  the  court,  or  using  force  to  the  party 
that  serves  it.  Sometimes  by  using  words  importing  scorn, 
reproach  or  diminution  of  the  court,  the  process,  orders,  officers 
or  ministers,  upon  executing  or  serving  such  process  or  orders. 
It  is  also  a  contempt  to  abuse  the  process  of  the  court  by  willfully 
doing  any  wrong  in  executing  it,  or  making  use  of  it  as  a  handle 
to  do  wrong ;  or  to  do  any  thing  under  color  or  pretense  of  pro- 
cess or  authority  of  the  court  without  such  process  or  authority." 
5  Viner's  Abr.  442.  The  Eevised  Statutes  (2  R.  S.  278  [288],  §  10) 
have  enumerated  certain  acts  which  every  court  of  record  has 
power  to  punish  as  for  a  criminal  contempt ;  and  among  these 
acts  is  classified  disorderly,  contemptuous  or  insolent  behavior, 
committed  during  the  sitting  of  the  court,  in  its  immediate  view 
and  presence,  and  directly  tending  to  interrupt  its  proceedings 
or  to  impair  the  respect  due  to  its  authority.  2  R.  S.  278  (288), 
§  10,  subd.  1. 

Section  2.  Breach  of  peace,  noise,  etc.  The  court  has  also 
power  to  punish  as  for  a  criminal  contempt  any  breach  of  the 
peace,  noise,  or  other  disturbance,  directly  tending  to  interrupt 
its  proceedings.     2  E,.  S.  278  (288),  §  10,  subd.  2. 

Section  3.  Willful  disobedience  of  process  or  order.  Likewise, 
willful  disobedience  of  any  process  or  order  lawfully  issued  or 
made  by  the  court  may  be  so  punished.  2  R.  S.  278  (288),  §  10, 
subd.  3.  SeeJF'assetiv.  Tallmadge,  14  Abb.  188;  Matter  of  SacMey, 
21  How.  103  ;  Shank's  Case,  15  Abb.  N".  S.  38.    ' 

Section  4.  Eesistance  to  order  or  process.  Resistance  willfully 
offered  by  any  person  to  the  lawful  order  or  process  of  the  court 
may  be  punished  as  for  a  criminal  contempt.  2  R.  S.  278  (288), 
§  10,  subd.  4.  Thus,  it  is  held  under  this  provisioft  to  be  a  con- 
tempt of  court  for  a  person,  who  knows  of  the  existence  of  an 
order  in  the  hands  of  an  officer  intending  to  serve  it  upon  him, 
to  prevent  wUlfuUy,  and  by  open  force,  either  made  or  directed, 
the  service  of  such  process.  But  it  is  essential  to  constitute  the 
offense  in  such  case,  that  the  party  should  be  aware  that  the 
officer  was  desirous  to  serve  him.  Gonover  v.  Wood,  6  Duer,  682 ; 
S.  C,  5  Abb.  84. 

Section  5.  Refusal  to  be  sworn  or  answer.    The  contumacious 
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and  Tinlawful  refusal  of  any  person  to  be  sworn  as  a  witness,  and 
wlien  so  sworn  the  like  refusal  to  answer  any  legal  and  proper 
interrogatory,  may  be  punished  as  for  a  criminal  contempt.  2  R. 
S.  278  (288),  §  10,  subd.  5.  See  People  v.  HacTcley,  24  N.  Y.  (11 
Smith)  74 ;  S.  C,  24  How.  369  ;  affirming  S.  C,  12  Abb.  150  ;  21 
How.  54  ;  People  v.  Hicks,  15  Barb.  153. 

Section  6.  Improper  report  of  proceedings.  The  court  may 
punish  as  for  a  criminal  contempt  the  publication  of  a  false  or 
grossly  inaccurate  report  of  its  proceedings  ;  but  no  court  can 
punish  as  a  contempt  the  publication  of  true,  full  and  fair  reports 
of  any  trial,  argument,  proceedings  or  decision  had  in  such  court. 
2  R.  S.  278  (288),  §  10,  subd.  6. 

Section  7.  Contempt  at  common  law.  It  has  been  held  that  the 
provisions  of  the  statute  have  not  taken  away  the  common-law 
power  of  a  court  of  record  to  punish  contempts.  On  this  point 
see  People  v.  Nemns,  1  Hill,  154 ;  Bias  v.  Merle,  2  Paige,  494 ; 
Brockway  v.  Copp,  id.  578 ;  Ford  v.  Ford,  41  How.  169,  176. 


ARTICLE  V. 

WHAT  ACTS   ARE   DEEMED   CIVIL  CONTEMPTS. 

Section  1.  MisTbehayior  of  oflBcers  of  courts.  Among  the  acts 
which  are  deemed  civil  contempts,  and  which  every  court  of 
record  has  power  to  punish  as  such,  is  the  misbehavior  of  officers 
of  the  court.  Thus  the  statute  provides  that  every  court  of  rec- 
ord shall  have  power  to  punish  "  all  attorneys,  counselors,  solic- 
itors, clerks,  registers,  sheriffs,  coroners,  and  all  other  persons  in 
any  manner  duly  selected  or  appointed  to  perform  any  judicial 
or  ministerial  services,  for  any  misbehavior  in  such  office  or 
trust,  or  for  any  willful  neglect  or  violation  of  duty  therein  ;  for 
disobedience  of  any  process  of  such  court,  or  for  any  lawful 
order  of  a  judge  of  such  court,  or  of  any  officer  authorized  to 
perform  the  duties  of  such  judge."  2  R.  S.  634  (553),  §  1, 
subd.  1. 

A  client  cannot  be  punished  as  for  a  contempt  for  a  deceit  and 
abuse  of  the  process  of  the  court,  committed  by  his  attorneyj 
without  his  direction,  knowledge,  privity,  or  procurement.  Sai- 
terlee  v.  Be  Oomeau,  7  Rob.  666  ;  Harris  v.  Clark,  10  How.  415, 
427. 
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Affidavit  to  obtain  attachment  against  sheriff. 

{Title  of  cause.) 

( Venue.) 

Gr.  W.,  being  duly  sworn,  deposes  and  says,  tliat  he  is  the 
attorney  for  the  plaintiff  in  the  above-entitled  action.  That 
judgment  was  duly  entered  against  the  defendant  in  this  action, 
for  the  sum  of  $  ,  and  the  judgment  roll  therein  duly  filed 

with  the  clerk  of  said  county,  oh  the  day  of  ,  18  .  That 
on  the  day  of  last,  he  delivered  to  0.  G.,  Esq.,  sheriff 

of  said  county  of  ,  an  execution  in  this  action,  for  $ 

and  interest  from  the  day  of  last,  directed  to  the  said, 

sheriff,  by  delivering  the  same  to,  and  leaving  the  same  with, 
the  said  sheriff,  at  his  office,   in  the  village  of  ,  in  said 

county  {or  with  J.  M.,  under-sheriff  of  said  county,  at  his  res- 
idence, in  the  milage  of  ,  in  said  county,  or  otherwise,  as 
the  case  may  he). 

And  deponent  further  says,  that,  on  the  day  of 

last,  he  served  the  said  sheriff  with  a  true  copy  of  the  notice 
hereto  annexed,  by  delivering  the  same  to  and  leaving  the  same 
with  the  said  sheriff,  at  his  office,  in  the  village  of  ,  in  said 

county. 

And  deponent  further  says,  that  he  has  this  day  searched  in 
the  office  of  the  clerk  of  said  county  for  the  said  execution,  but 
the  same  has  not  been  returned  to  said  office,  although  sufficient 
time  has  elapsed  therefor,  and  that  no  part  of  said  execution  has 
been  paid  to  deponent  or  to  said  plaintiff. 

Sworn,  etc.  Gr.  W. 

Writ  of  attachment  against  sheriff. 

The  People  of  the  State  of  New   York,  to  the  coroner  of  the 

county  of  ,  greeting  : 

[-  n  We  command  you  that  you  attach  O.  G.,  Esq.,  sheriff 
•-  *  'J  of  our  said  county,  so  that  you  may  have  his  body  before 
our  court,  at  a  special  term  thereof,  to  be  held  at  the  court- 

house in  ,  on  the  day  of  next,  there  to  answer 

unto  us,  as  well  touching  the  contempts  which  he,  as  is  alleged, 
hath  committed  against  us,  as  also  such  other  matters  as  shall 
then  and  there  be  laid  to  his  charge  ;  and  further  to  perform  and 
abide  such  order  as  our  said  court  shall  make  in  this  behalf ; 
and  have  you  then  and  there  this  writ,  and  make  and  return  a 
certificate  under  your  hand  of  the  manner  in  which  you  shall 
have  executed  the  same. 

Witness,  A.  G.,  one  of  the  justices  of  our  said  court,  the 
day  of  ,  18    . 

M.  W.,  QlerTc. 
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Indorsed:  —  In  court:  The  people  of  the  State  of  New- 

York  ex  rel.  A.  B.  against  O.  P.,  sheriff  of  the  county  of 
Attachment ;   returnable  the  day  of  ,   18      .     Let 

the  defendant  give  security  for  his  appearance  in  the  sum 
of  $ 

{Bated,  etc.)  A.  G., 

Justice  of  the  court. 

Section  2.  Deceit  or  abuse  of  prociess  Iby  parties. 

a.  In  general.  Parties  to  suits  for  putting  in  fictitious  bail  or 
sureties,  or  for  any  deceit  or  abuse  of  the  process  or  proceedings 
of  the  court,  may  also  be  punished.  2  R.  S.  534  (553),  §  1,  subd. 
2.     See  Satterlee  v.  Gomeau,  7  Rob.  666. 

5.  BreaMng  open  sealed  hooks.  It  is  the  ordinary  practice  of 
the  court,  when  books  are  directed  to  be  produced  for  the  inspec- 
tion of  the  opposite  party,  to  permit  those  parts  to  be  sealed  up 
which  do  not  relate  to  the  subject-matter  of  litigation.  Titus 
V.  Cortelyou,  1  Barb.  444.  And  courts  of  record  have  uniformly 
protected  suitors  against  an  unwarrantable  interference  of  the 
adverse  party  with  rights  of  this  description,  by  proceeding 
against  the  offender  as  for  a  contempt,  being  "an  abiise  of  the 
proceedings  of  the  court."     Bias  v.  Merle,  2  Paige,  494. 

If  the  adverse  party  can  show  any  fair  grounds  for  suppos- 
ing the  parts  sealed  up  to  be  material,  the  court  may  order 
them  to  be  opened.  Titus  v.  Cortelyou,  1  Barb.  444.  But  if 
the  books  are  produced  before  a  referee,  the  party  should, 
before  applying  to  the  court,  first  make  application  to  the 
referee  for  such  order.  Id. 

Section  3.  Disobedience  of  order,  decree,  or  process. 

a.  Non-payment  of  money.  Parties  to  suits,  attorneys,  coun- 
selors, solicitors,  and  all  other  persons  may  be  proceeded  against 
as  for  a  contempt,  for  the  non-payment  of  any  sum  of  money 
ordered  by  such  court  to  be  paid,  in  cases  where  by  law  exe- 
cution cannot  be  awarded  for  the  collection  of  such  sum ;  and 
for  any  other  disobedience  to  any  lawful  order,  decree  or  pro- 
cess of  a  court  of  record.    2  R.  S.  534  (553),  §  1,  subd.  3. 

The  statute  further  provides  that,  when  any  rule  or  order 
of  a  court  shall  have  been  made  for  the  payment  of  costs  or 
any  other  sum  of  money,  and  proof,  by  affidavit,  shall  be  made 
of  the  personal  demand  of  such  sum  of  money,  and  of  a  refusal 
to  pay  it,  the  court  may  issue  a  precept  to  commit  the  person 
so  disobeying  to  prison,  until   such  sum   and   the   costs   and 
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expenses  of  the  proceeding  are  paid.  Id.  535  (554),  §  4.  As  it 
regards  the  power  of  the  court  to  commit  for  the  non-payment  of 
costs,  the  act  of  1847  provides  that  no  person  shall  be  impris- 
oned for  the  non-payment  of  interlocutory  costs,  or  for  con- 
tempt of  court  in  not  paying  costs,  except  attorneys,  solicitors 
and  counselors,  and  officers  of  court  when  ordered  to  pay  costs 
for  misconduct  as  such,  and  witnesses  when  ordered  to  pay 
costs  on  attachment  for  non-attendance.    Laws  1847,  chap.  390,  §  2. 

It  is  held,  however,  that  the  act  of  1847,  forbidding  the  im- 
prisonment of  any  person  for  interlocutory  costs,  does  not  apply 
to  those  cases  of  contempt  where  a  party  may  be  fined  for  any 
misconduct  productive  of  an  actual  loss  or  injury  to  the  other 
party.  Thus,  where  the  defendant  was  ordered  to  appear  before 
a  referee  and  make  an  assignment  to  a  receiver,  and  to  pay  the 
costs  growing  out  of  a  previous  default,  and  failed  to  do  so, 
a  .fine  was  imposed  upon  him  and  an  attachment  awarded. 
Livingston  v.  Fitzgerald,  2  Barb.  396. 

So  it  may  be  observed  that  the  act  of  1847  has  no  application 
to  costs  allowed  in  certain  cases  under  the  Code ;  as  where  costs 
are  adjudged  against  an  infant  plaintiff  in  an  action,  the  guard- 
ian by  whom  he  appeared  is  responsible  for  them,  and  payment 
thereof  may  be  enforced  by  attachment  (Code,  §  316 ;  Grantman 
V.  Thrall,  31  How.  464) ;  and  in  actions  in  which  the  cause  of 
action  shall,  by  assignment  after  the  commencement  of  the  action, 
or  in  any  other  manner,  become  the  property  of  a  person  not  a 
party  to  the  action,  such  person  shall  be  liable  for  the  costs  in 
the  same  manner  as  if  he  were  a  party,  and  payment  thereof  may 
be  enforced  by  attachment.  Code,  §  321.  See,  ante,  Yol.  2,  pp. 
269,  271,  599. 

A  precept  to  commit  for  the  non-payment  of  money,  in  obedi- 
ence to  a  rule  or  order  of  a  court  (see  2  R.  S.  535  [554],  §  4),  issues 
of  course,  and  ex  parte,  on  proof  by  affidavit  that  personal  de- 
mand has  been  made,  and  the  money  is  not  paid.  No  proof 
that  the  party  has  money  wherewith  to  pay  is  necessary.  The 
order  for  such  payment  being  made,  and  presumptively  made 
on  sufficient  grounds,  it  is  not  open  to  examination  upon  its 
merits  to  raise  an  excuse  for  disobedience ;  and  even  insolvency 
will  not  prevent  the  issuing  of  the  precept,  nor  entitle  the  party 
committed  to  its  revocation.  People  v.  Oouoles,  4  Keyes,  38 ; 
S.  C,  3  Abb.  Ct.  App.  507. 

Payment  of  costs  and  alimony  ordered  to  be  paid  in  a  final 
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judgment,  dissolving  the  marriage  contract  in  a  wife' s  suit  for 
divorce,  may  be  enforced  by  execution  ;  and,  therefore,  proceed- 
ings as  for  contempt,  for  neglect  to  make  the  payment  as  decreed, 
are  not  authorized  in  such  case,  either  by  the  Code  (§  285)  or  the 
provisions  of  the  Revised  Statutes.  2  R.  S.  634  (552) ;  Lansing 
V.  Lansing,  4  Lans.  377  ;  reversing  S.  C,  41  How.  248.  See 
Ford  V.  Ford,  41  id.  169. 

Proceedings  as  for  a  contempt  is  the  proper  remedy  against 
an  attorney  who  retains  money,  and  refuses  to  pay  it  over,  where 
it  justly  belongs  to  his  client ;  and  good  faith  in  withholding  the 
money  is  no  ground  for  exemption  from  such  remedy.  Grant's 
case,  17 How.  260  ;  S.  C,  8  Abb.  357 ;  Matter  of  BleaTcley,  5  Paige, 
811  ;  Bowling  Oreen  Savings  Bank  v.  Todd,  52  N.  Y.  (7  Sick.) 
489.  But  it  is  held  that  the  proceedings  are  not  authorized  in 
such  case  after  the  remedy  by  action  is  barred  by  the  statute  of 
limitations.    People  v.  Brother  son,  36  Barb.  662. 

A  surrogate  has  power  to  proceed  by  attachment,  as  for  a  con- 
tempt, to  enforce  an  order  requiring  a  guardian  to  pay  over 
moneys  {Seaman  v.  Bur  yea,  10  Barb.  523  ;  S.  C.  affirmed,  11 N.  Y. 
[1  Kern.]  324) ;  but  this  power  should  not  be  exercised  until  other 
remedies  have  been  exhausted.  Frear''s  case,  15  Abb.  350.  See  Mat- 
ter of  Watson,  3  Lans.  408.  So,  an  executor  may  in  like  manner  be 
proceeded  against  where  a  decree  has  been  made  against  him  by 
the  surrogate,  directing  the  payment  of  moneys  to  a  legatee  under 
the  testator's  wiU ;  and  this,  notwithstanding  an  execution  may 
be  issued  for  the  collection  of  the  same  moneys.  Seaman  v. 
Duryea,  ip  Barb.  523 ;  S.  C.  affirmed,  11  N.  Y.  (1  Kern.)  324 ; 
JDoran  v.  Bempsey,  I  Bradf.  490.  See  Matter  of  Latson,  1 
Duer,  696. 

Affidavit  of  service  of  order  to  pay  money,  and  of  demand  of 

payment. 
{Title  of  cause.) 
( Yenue.) 

J).  E.,  of,  etc.,  being  duly  sworn,  says  that  on  the  day  of 

,18  ,  he  served  upon  M.  N.,  the  defendant  above  named, 
a  copy  of  the  order  hereto  annexed,  by  delivering  the  same  to 
and  leaving  it  with  the  said  M.  N.,  at  his  residence  in  _  ,  in 
said  county  ;  and  that,  at  the  time  of  the  service  of  the  said  copy, 
he  also  showed  to  him  the  said  order  hereto  annexed. 

And  this  deponent  further  says,  that  at  the  time  of  the  service 
of  such  order,  by  copy,  as  aforesaid,  upon  the  said  M.  N".,  he 
also  personally,  and  on  behalf  of  the  said  plaintiff  A.  B.,  demanded 
Vol.  VI.  — 17 
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of  said  M.  N.  payment  of  the  costs  {or  moneys)  mentioned  in  said 
order  ;  but  the  said  M.  N..  neglected  and  refused  to  pay  the  same, 
or  any  part  thereof. 

And  this  deponent  further  says,  that  said  demand  was  made  on 
behalf  of  said  plaintiff  by  him,  under  and  by  virtue  of  a  power 
of  attorney  from  the  said  plaintiff,  which  is  hereto  annexed,  and 
that,  at  the  time  of  such  demand,  this  deponent  stated  to  the  said 
M.  N.  the  nature  of  his  authority,  and  showed  the  said  power  of 
attorney.  D.  E. 

'  {Jurat.) 

{Annex  order  and  power  of  attorney.) 

Order  for  precept  to  commit  for  nonpayment  of  money. 

{Title  of  cause.)  {At  a  special  term,  etc.) 

On  reading  and  filing  the  affidavit  of  D.  E.,  dated  the  day 

of  )  18    ,  showing  due  personal  service  on  the  defendant  of 

a  copy  of  the  order  made  in  the  above  action  on  the  day  of 

,  18  ,  and  also  showing  a  demand  of  the  payment  of  the 
costs  {or  moneys),  mentioned  in  said  order,  of  the  defendant  per- 
sonally, and  of  his  neglect  or  refusal  to  pay  the  same  or  any  part 
thereof ;  and  the  costs  of  this  proceeding  to  compel  such  payment 
having  been  fixed  by  the  court  at  %  : 

Now,  on  motion  of  H.  E.  S.,  attorney  for  the  plaintiff, 
It  is  ordered,  that  a  precept  be  issued  out  of  and  under  the 
seal  of  this  court,  directed  to  the  sheriff  of  the  county  of  , 

commanding  him  to  take  the  body  of  the  said  M.  N.,  if  he  shall 
be  found  in  his  bailiwick,  and  commit  him  to  the  common  jaU 
of  said  county  of  ,  and  to  keep  and  detain  him  therein, 

under  his  custody,  until  he  shall  pay  the  sum  of  $  ,  as 

required  by  said  order,  and  also  the  further  sum  of  $  ,  for 

the  costs  and  expenses  of  the  proceeding  to  compel -such  pay- 
ment, together  with  the  sheriff' s  fees  on  such  precept. 

Form  of  precept. 

The  People  of  ihe  State  of  New  York,  to  the  sheriff  of  the  county 
of  ,  greeting : 

Whereas,  on  the  day  of  ,18    ,  by  a  certain  order 

made  in  our  court,  in  a  certain  action  depending  therein, 

wherein  A.  B.  is  plaintiff,  and  C.  D.  is  defendant,  it  was  ordered 
that  the  said  C.  D.  pay  to  the  said  A.  B.  the  sum  of  $  ,  for, 

etc.  {state  for  what  the  money  was  ordered  to  he  paid).  And 
whereas,  we  have  been  informed  in  our  said  court  that,  although 
the  said  sum  of  $  has  been  personally  demanded  of  the 

said  C.  D.,  by  or  in  behalf  of  the  said  A.  B.,  yet  the  said  C.  D. 
has  hitherto  neglected  and  refused,  and  still  neglects  and  refuses 
to  pay  the  same ;  and  whereas  the  costs  and  expenses  of  the  pro- 
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ceeding  on  the  part  of  the  said  A.  B.,  to  compel  the  payment 
thereof,  amount  to  $  ; 

Now,  therefore,  we  command  you  to  take  the  body  of  the  said 
C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  commit  him  to 
the  common  jail  of  the  county  of  ,  and  keep  and  detain 

him  therein  under  your  custody,  until  he  shall  pay  the  sum 
of  $  ,  for  the  said  moneys  so  ordered  to  be  paid  ;  and  the 

further  sum  of  $  for  costs  and  expenses  of  the  proceedings 

to  compel  such  payment,  together  with  your  fees  on  this  writ. 
And  fail  not  to  return  to  our  said  court,  on  the  day  of 

next,  at  the  county  clerk's  office  in  said  county  of  ,  a  certifi- 
cate, under  your  hand,  of  the  manner  in  which  you  shall  have 
executed  this  our  writ ;  and  have  you  then  and  there  this  writ. 

Witness,  H.  E.  P.,  one  of  the  justices  of  our  said  court,  at 
the  day  of  ,  18    .  M.  W.,  Olerlc. 

H.  E.  S.^  Attorney. 

Indorsed :  —  By  the  court.    M.  W.,  OlerJc. 

5.  Violation  of  injunction  order.  See,  ante.  Vol.  2,  pp.  108, 
112.  All  persons  duly  served  with  an  injunction  are  bound  to 
obey  it  in  its  letter  and  spirit  while  it  remains  in  force,  and  every 
evasion  of  it,  or  contrivance  to  frustrate  it,  will  be  treated  as  a 
contempt  and  punished  as  such.  See  People  v.  Kingsland,  3 
Keyes,  325 ;  S.  C,  1  Trans.  App.  270  ;  5  Abb.  N.  S.  90  ;  3  Abb.  Ct. 
App.  526  ;  MilTiau  v.  Sharp,  15  Barb.  193  ;  People  v.  Spalding, 
2  Paige,  326  ;  Sullivan  v.  Judah,  4  id.  444 ;  The  Mayor,  etc.,  v. 
Oonover,  5  Abb.  244 ;  People  v.  Siurtevant,  9  N.  Y.  (5  Seld.)  263. 
And  although  a  corporation  cannot  be  attached  for  a  contempt, 
as  in  the  case  of  natural  persons,  it  may  be  punished,  neverthe- 
less, by  a  fine  or  the  sequestration  of  its  property,  for  violating 
an  order  of  injunction.  People  v.  Albany  <&  Vermont  E.  R.  Co., 
20  How.  358  ;  S.  C,  12  Abb.  171. 

So  when  an  injunction  is  directed  to  a  corporation,  it  is  opera- 
tive and  binding,  not  only  upon  the  corporation  itself,  but  upon 
every  person  whose  personal  action,  as  a  member  or  officer  of  the 
corporate  body,  it  seeks  to  restrain  or  control.  Davis  v.  The 
Mayor,  etc.,  of  New  York,  1  Duer,  451  ;  S.  C.  affirmed,  9  N".  Y. 
(5  Seld.)  263.  And  every  such  person  is  as  fully  bound  to  per- 
sonal obedience  as  if  personally  named  in  the  process,  and,  con- 
sequently, is  just  as  liable  for  his  disobedience.  Id.  Thus,  where 
an  injunction  issued,  and  was  served  on  the  defendant  in  an 
action  against  the  president  of  an  association,  and  purported  to 
restrain  him  "  as  president "  of  the  association,  "its  officers  and 
members,' '  it  was  held,  that  the  associates  to  whom  the  service 
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was  made  known,  and  the  summons,  complaint  and  order  were 
read  at  a  meeting  of  the  association,  by  its  officers  acting  thereat, 
were  amenable  for  contempt  in  taking  proceedings  contrary  to 
the  prohibitions  of  the  injunction.    Rorke  v.  Russell,  2  Lans.  242. 

In  proceeding  against  a  party,  as  for  a  contempt,  in  violating 
an  injunction,  the  court  will  not  look  into  the  merits  of  the  cause 
to  see  if  the  injunction  was  properly  issued  {People  v.  Spald- 
ing, 2  Paige,  326  ;  SJrie  Railway  Co.  v.  Ramsey,  57  Barb.  449 ; 
S.  C,  3  Lans.  178  ;  S.  C.  affirmed,  45  N.  Y.  [6  Hand]  63?) ;  and, 
therefore,  a  party  will  be  in  contempt  for  a  breach  of  an  injunc- 
tion, if  the  officer  allowing  it  had  jurisdiction,  notwithstanding 
it  was  erroneously  granted,  and  for  an  insufficient  cause.  The 
injunction  order,  after  service,  is  entitled  to  obedience  until  set 
aside.  Id. ;  Sullivan  v.  Judah,  4  Paige,  444 ;  Schell  v.  Urie 
Railway  Co.,  51  Barb.  368 ;  S.  C,  35  How.  438 ;  4  Abb.  JS".  S. 
287,  overruled. 

It  is  no  answer  to  the  proceeding  for  a  contempt,  where  the 
rights  of  the  adverse  party  are  involved,  that  the  violation  of  the 
injunction  was  committed  under  the  advice  of  counsel  {Hawley 
V.  Bennett,  4  Paige,  163  ;  Sullivanr.  Judah,  id. 444  ;  Lansing 
V.  Easton,  7  id.  364) ;  but  courts  are  authorized  to  take  such 
facts  into  consideration,  in  determining  the  extent  of  punishment 
which  is  to  be  awarded  against  a  defendant  for  a  breach  of  the 
injunction  order.  Id. ;  Erie  Railway  Co.  v.  Ramsey,  45  K.  Y. 
(6  Hand)  637,  654.  See  S.  C,  57  Barb.  449.  And  to  enable  the 
court  to  regard  such  advice,  the  defendant  should  give  the  name 
of  his  counsel,  the  information  which  was  laid  before  him,  and 
the  exact  import  of  the  advice  given.  If  the  advice  was  written, 
the  writing  should  be  produced,  or,  if  not,  it  must  be  verified  by 
the  affidavit  of  the  counsel  who  gave  it.  People  v.  Oompton,  1 
Duer,  512. 

An  appeal  from  an  order  granting  an  injunction  does  not  sus- 
pend the  effect  of  the  injunction  ;  and,  if  the  defendant  violates 
it  pending  the  appeal,  he  may  be  proceeded  against  as  for  a 
contempt.  Stone  v.  Carlan,  2  Sandf.  738.  But  it  is  held  to  be 
otherwise  under  an  appeal  from  a  judgment  enjoining  the 
defendant.  Howe  v.  Searing,  19  How.  14 ;  S.  C,  6  Bosw.  354  ; 
10  Abb.  264. 

Service  of  a  copy  of  an  injunction,  with  notice  that  it  is  a  copy, 
is  not  sufficient  to  put  a  party  in  contempt  for  disobedience. 
Watson  V.  Fuller,  9  How,  425 ;  Coddington  v.  Webb,  4  Sandf. 
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639.    See  People  v.  Compton,  1  Duer,  512.     See  this  subject  more 
fully  treated,  ante,  Yol.  2,  pp.  106  to  113. 

c.  In  supplementary  proceedings.  The  Code  provides  that 
if  any  person,  party  or  witness  disobeys  an  order  of  a  judge  or 
referee,  duly  served,  in  supplementary  proceedings,  such  person, 
party  or  v^itness  maybe  punished  by  the  judge  as  for  a  contempt. 
Code,  §  302.  See,  ante,  p.  122,  art.  2,  §  2.  See  this  subject  dis- 
cussed, ante,  Vol.  4,  p.  163. 

d.  Judgments  and  decrees.  See  this  subject  fully  discussed 
in  a  previous  volume  (Vol.  4,  pp.  175  to  196,  inclusive). 

e  Order,  how  served  to  bring  party  in  contempt.  As  to  the 
service  of  injunction  order,  see  Vol.  2,  p.  106.  It  is  not  essential 
that  the  order,  for  the  violation  of  which  the  defendant  is  pro- 
ceeded against  as  for  a  contempt,  should,  in  all  cases,  be  served 
upon  the  party  personally.  Thus,  a  party  was  held  to  be  in  con- 
tempt for  not  obeying  an  order  served  upon  his  solicitor,  whose 
knowledge  of  such  service  was  brought  home  to  him  in  the  same 
manner  as  if  the  order  had  been  served  on  him  personally.  Peo- 
ple V.  Brower,  4  Paige,  405.    See  Ewing  v.  Johnson,  34  How.  202. 

In  order  to  put  a  party  in  contempt  for  disobedience  of  a  judg- 
ment requiring  him  to  execute  an  instrument  of  a  certain  form,  a 
certified  copy  of  the  judgment  and  a  copy  of  the  instrument  pro- 
posed should  be  served  a  reasonable  time  for  him  to  examine, 
before  making  the  peremptory  demand  for  the  execution  of  the 
instrument.    McBrair  v.  Hanson,  16  Abb.  399,  n. 

Section  i.  Interference  with  persons,  process  or  proceedings. 
All  persons,  for  assuming  to  be  officers,  attorneys,  solicitors  or 
counselors  of  any  court,  and  acting  as  such  without  authority  ; 
for  rescuing  any  property  or  persons  which  shall  be  in  the  cus- 
tody of  any  officer  by  virtue  of  process  issued  from  a  court  of 
record ;  for  unlawfully  detaining  any  witness  or  party  to  a  suit 
while  going  to,  remaining  at,  or  returning  from  the  court  where 
such  suit  shall  be  noticed  for  trial ;  and  for  any  other  unlawful 
interference  with  the  process  or  proceedings  in  any  action,  may 
be  proceeded  against  as  for  a  contempt.  2  R.  S.  535  (553),  §  1, 
subd.  4. 

To  attempt,  by  suit  or  otherwise,  to  deprive  an  officer  of  the 
court  of  property  in  his  possession  by  virtue  of  his  office,  as  for 
example  in  the  case  of  a  receiver,  is  a  willful  contempt,  and  the 
subject  of  punishment  by  attachment.  Jiiggs  v.  Whitney,  15 
Abb.  388. 
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Section  5.  Neglect  or  refusal  on  the  part  of  witnesses  to  attend 
and  be  sworn.  All  persons  summoned  as  witnesses  for  refusing 
or  neglecting  to  obey  such  summons,  or  to  attend,  or  be  sworn, 
or  answer  as  such  witness,  may  also  be  punished  as  for  contempt. 
2  R.  S.  535  (553),  §  1,  subd.  5  ;  id.  540  (559),  §  34.  See,  ante,  vol. 
2,  722. 

It  is  not  a  contempt  for  a  party,  required  to  produce  his  books 
before  a  referee,  to  refuse  to  leave  the  books  with  the  referee,  if 
the  order  under  which  the  referee  acts  only  requires  the  produc- 
tion of  the  books  {Sudlow  v.  Knox,  7  Abb.  JST.  S.  411) ;  but  if 
such  party  refuses  to  obey  the  referee' s  order  that  he  allow  a 
witness,  while  testifying,  to  examine  the  books  to  enable  the 
adverse  party  to  question  him-  thereon,  it  is  a  contempt.  Id. 

The  refusal  of  a  witness  to  answer  a  proper  question  before  a 
grand  jury  is  punishable  as  a  contempt,  to  the  same  extent  as  if 
committed  in  a  proceeding  upon  an  indictment.  Hackley  v. 
Kelly,  24  IST.  Y.  (10  Smith)  74 ;  S.  0.,  24  How.  869. 

Section  6.  Misconduct  on  the  part  of  jurors.  Persons  sum- 
moned as  jurors  in  any  court  for  improperly  conversing  with  any 
party  to  a  suit  to  be  tried  at  such  court,  or  with  any  other  person 
in  relation  to  the  merits  of  such  suit,  for  receiving  communica- 
tions from  any  such  party,  or  from  any  other  person  in  relation 
to  the  merits  of  any  such  suit,  without  immediately  disclosing 
the  same  to  the  court,  may  be  proceeded  against  as  for  contempt. 
2  R.  S.  535  (553)  §  1,  subd.  6. 

Section  7.  Disohedience  or  unlawful  proceedings  of  magistrates, 
etc.  All  inferior  magistrates,  officers  and  tribunals,  for  disobedi- 
ence of  any  lawful  order  or  process  of  a  superior  court,  or  for 
proceeding  in  any  cause  or  matter  contrary  to  law,  after  such 
cause  or  matter  shall  have  been  removed  from  their  jurisdiction, 
become  liable  to  be  punished  as  for  a  contempt.  2  R.  S.  535  (553), 
§  1,  subd.  7. 

Section  8.  Other  acts  not  enumerated.  In  all  other  cases  than 
those  already  noticed,  where  attachments  and  proceedings  as 
for  contempts  have  been  usually  adopted  and  practiced  in  courts 
of  record  to  enforce  the  civil  remedies  of  any  party  to  a  suit  in 
such  court,  or  to  protect  the  rights  of  any  such  party,  courts  of 
record  may  still  punish  as  for  contempt.  Id.,  subd.  8.  See  Lan- 
sing V.  Lansing,  4  Lans.  377,  380. 

Thus,  to  bring  a  fictitious  suit,  or  so  to  use  the  name  of  an- 
other, without  his  privity  or  consent,  is  a  contempt,  and  an 
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attacliment  for  the  costs  will  be  granted  against  the  person  who 
brought  the  suit.  Butterworth  v.  Stagg,  2  Johns.  Cas.  291  ;  4  Bl. 
Com.  285.  See  Anonymous,  2  Cow.  589.  So  an  evasive  return 
to  a  wl-it  of  habeas  corpus  is  a  contempt,  for  which  an  attach- 
ment may  be  issued  at  once  {Matter  of  Stacy,  10  Johns.  328) ; 
and  proceedings  after  a  certiorari  delivered,  in  forcible  entry 
and  detainer,  is  a  contempt,  and  the  justice  is  liable  to  an  attach- 
ment.   D'  Witt  V.  People,  3  Johns.  Cas.  568. 

A  person  residing  in  the  city  of  New  York,  and  who  is  taxed 
upon  his  personal  property,  may  be  punished  as  for  a  contempt, 
on  account  of  his  neglect  to  pay  it.  Matter  of  Kahn,  11  Abb. 
147;  S.  C,  19  How.  475. 

It  is  also  a  contempt  for  a  sheriff  to  willfully  disobey  the  order 
of  the  court.  Thus,  where  a  party  committed  for  contempt  was 
placed  in  the  custody  of  the  sheriff,  who  permitted  him  to  go  at 
large  in  the  sheriff's  sitting-room,  which  was  within  the  jail 
building,  it  was  held  that  the  sheriff  was  guilty  of  a  contempt. 
People  V.  Stone,  10  Paige,  606.    See  People  v.  Bennett,  4  id.  282. 

In  an  action  under  the  Code,  a  party  may  be  proceeded  against 
as  for  contempt  who  refuses  to  attend  and  testify,  when  required 
to  do  so  by  an  adverse  party  (Code,  §  394 ;  OaugJie  v.  Laroche, 
14  How.  451 ;  6  Duer,  685  ;  6  Abb.  284,  n. ;  Central  Nat  Bank 
V.  Arthur,  2  Sweeny,  194),  or  if  he  refuses  to  attend  before  a 
judge  to  be  examined  on  oath  concerning  property  of  the  debtor 
in  the  possession  of  the  party.    Code,  §  236. 

It  is  a  contempt  of  court  to  commence  a  suit  at  law  against  a 
lunatic  without  permission,  after  notice  of  the  inquisition. 
L'  Amoureux  v.  Crosby,  2  Paige,  422.  And  even  if  a  party  suc- 
ceeds in  an  action  at  law  against  a  lunatic,  it  is  a  contempt  of 
court  to  proceed,  without  sanction  of  the  court,  by  execution 
against  property  in  the  hands  of  the  lunatic's  committee.  Matter 
of  Heller,  8  Paige,  199.  See  Crippen  v.  Culver,  13  Barb.  424 ; 
Brown  v.  Nicliols,  9  Abb.  N.  S.  1 ;  S.  C,  42  N.  Y.  (3  Hand)  26. 
And  after  the  appointment  of  a  committee  of  a  lunatic,  no  cred- 
itor can  sue  him  ;  and  a  sheriff  levying  an  execution  against  his 
estate,  without  permission  of  the  court,  should  be  punished  as  for 
contempt.  Matter  of  Hopper,  5  Paige,  489.  So,  the  committee 
of  an  habitual  drunkard,  etc.,  has  the  control  of  his  person,  sub- 
ject to  the  supervision  of  the  court,  and  willfully  interfering  with 
that  control  is  a  contempt  of  court.  Matter  of  Lynch,  5  ?aige, 
120. 
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After  the  dissolution  of  an  injunction  improperly  issued,  no 
motion  for  an  attachment  on  the  ground  of  an  infringement  of  it 
while  in  force  can  be  sustained.  Moat  v.  Holbein,  2  Edw,  Ch. 
188 ;  Feck  v.  Tories^  32  How.  408.  So,  defendants  will  liot  be 
punished  for  contempt  in  disobeying  an  injunction  order  in 
supplementary  proceedings,  which  are  founded  on  an  affidavit 
that  does  not  truly  describe  the  judgment.  Kennedy  v.  Weed, 
10  Abb.  62  ;  De  Comeau  v.  The  People,  7  Rob.  498. 

AKTICLE  VI. 

PKOCEEDINGS  AGAINST  PERSONS  EOK  A  CKIMIKAL  CONTEMPT. 

Section  1.  When  the  punishment  may  he  summary.  Such  acts 
as  amount  to  criminal  contempts  have  been  pointed  out  and 
described  in  a  previous  article.  See,  ante,  p.  123,  art.  4.  When 
committed  in  the  immediate  view  and  presence  of  the  court, 
they  may  be  punished  summarily.    2  R.  S.  278  (289),  §  12. 

Section  3.  Order  to  show  cause. 

a.  When  necessary.  In  other  cases  of  criminal  contempts  than 
those  committed  in  the  immediate  view  and  presence  of  the  court, 
the  party  charged  must  be  notified  of  the  accusation  and  have  a 
reasonable  time  to  make  his  defense.    2  R.  S.  278  (289),  §  12. 

h.  How  authorized.  The  jurisdiction  of  the  court,  in  such 
case,  to  make  the  order  to  show  cause  does  not  depend  upon  the 
presentation  of  affidavits,  or  other  evidence,  to  substantiate  the 
charge.  The  court  may  act  upon  its  own  motion  and  make 
the  accusation,  causing  the  party  accused  to  be  notified,  and 
giving  him  a  reasonable  time  to  make  his  defense.  The  order 
contains  the  charge.  People  v.  Court  of  Oyer  and  Terminer,  27 
How.  14. 

It  is  a  duty  imposed  upon  every  court  to  preserve  order  in 
court,  and  see  to  it  that  its  proceedings  are  not  interrupted,  and 
that  the  respect  and  authority  due  to  the  court  are  not  impaired ; 
and  the  statute,  to  enable  the  court  to  discharge  this  duty, 
confers  the  necessary  power  upon  the  court.    See  id. 

G.  Form  and  contents.  An  order  to  show  cause  why  the  per- 
son to  whom  it  is  addressed  should  not  be  punished  for  contempt 
may  be  valid,  even  though  it  does  not  recite  that  evidence  neces- 
sary to  give  the  court  jurisdiction  has  been  presented  to  the 
court.    People  v.  Court  of  Oyer  and  Terminer,  27  How.  14. 
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The  usual  practice  undoubtedly  is,  however,  to  refer,  by  way 
of  recital,  to  the  evidence  upon  which  orders  of  court  are  founded. 
But  the  jurisdiction  of  the  court  cannot  be  made  to  depend  upon 
the  recital  of  such  evidence,  or  the  omission  to  refer  to  it  in  the 
order!  lb. 

d.  How  served.  The  order  to  show  cause  must  be  personally 
served  upon  the  party  charged  with  the  contempt.  See  2  R.  S. 
278  (289),  §  12  ;  Pitt  v.  Damson,  37  N.  Y.  (10  Tiff.)  239,  241. 

Section  3.  Proceedings  on  return  of  order  to  show  cause. 

a.  Appearance,  how  put  in.  A  reasonable  time  must  be 
allowed  the  party  charged  with  the  contempt  within  which  to 
make  his  defense,  and  he  may  appear  in  person  and  defend,  or, 
it  seems,  he  may  appear  by  his  counsel  and  make  defense.  See 
People  V.  Van  Wyck,  2  Gaines,  833  ;  People  v.  Court  of  Oyer 
and  Terminer,  27  How.  14,  18. 

5.  Interrogatories.  Interrogatories  are  not  necessary  where 
the  contempt  was  committed  in  presence  of  the  court ;  and  even 
if  they  were,  the  omission  is  not  available  on  habeas  corpus. 
Matter  of  Percy,  2  Daly,  530.     See,  post,  art.  7,  §  5,  a. 

G.  Affidavits  in  excuse.  On  a  motion  to  commit  a  party  for 
contempt  he  should  be  permitted  to  read,  in  addition  to  his 
answers  to  the  interrogatories  propounded  to  him,  affidavits 
showing  the  absence  of  any  willful  disobedience  of  the  order  for 
the  violation  of  which  it  is  sought  to  punish  him.  People  v. 
Murphy,  1  Daly,  462. 

d.  Decision  of  court.  The  power  of  the  court  to  punish,  as 
for  a  criminal  contempt,  should  not  be  exercised  unless  the  acts 
constituting  the  alleged  contempt  are  clearly  proved.  WeeTcs  v. 
Smith,  3  Abb.  211.  If  the  answers  to  interrogatories  show  that 
no  contempt  has  been  committed,  the  party  is  entitled  to  his  dis- 
charge ;  but  if  the  contempt  be  admitted,  the  court  will  proceed  to 
pronounce  such  judgment  as  the  circumstances  of  the  case  may 
require.     Conover  v.  Wood,  5  Abb.  84 ;  S.  C,  6  Duer,  682. 

Section  4.  Nature  and  extent  of  punishment.  Contempts  may 
be  punished  by  fine,  or  by  imprisonment  in  the  jail  of  the  county 
where  the  court  may  be  sitting,  or  both,  in  the  discretion  of  the 
court.  But  the  fine  in  no  case  can  exceed  the  sum  of  $250,  nor 
the  imprisonment  thirty  days  ;  and,  where  a  person  is  committed 
to  prison  for  the  non-payment  of  any  such  fine,  he  must  be  dis- 
charged at  the  expiration  of  thirty  days.  2  R.  S.  278  (288),  §  11.  ■ 
Section  5.  Eequisites  of  commitment.  When  any  person  is 
Vol.  VI.— 18 
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committed  for  a  criminal  contempt,  the  particular  circumstances 
of  Ms  offense  are  required  to  be  set  forth  in  the  order  or  warrant 
of  commitment.  2  Ri  S.  278  (289),  §  13.  See,  ante,  p.  136,  §  2  ; 
People  V.  Nevins,  1  HiU,  159. 

Section  6.  Indictment.  Persons  punished  for  criminal  con- 
tempt, under  the  provisions  of  the  "Revised  Statutes,  are,  notwith- 
standing, liable  to  indictment  for  such  contempt,  if  the  offense 
is  an  indictable  one.  But  the  court  before  which  a  conviction  is 
had  on  such  indictment,  must,  in  forming  its  sentence,  take  into 
consideration  the  punishment  before  inflicted.  2  R.  S.  278 
(289),  §  15. 

Section  7.  Remedy  of  party  committed.  No  appeal  lies  upon 
a  commitment  for  a  contempt,  unless  there  was  a  want  of  juris- 
diction. MitcTielVs  case,  12  Abb.  249.  But  the  defect  of  the 
want  of  jurisdiction  is  available  either  before  or  after  the  commit- 
ment {Borden  v.  Fitch,  15  Johns.  121, 141);  and  the  proper  remedy 
of  a  party  is  to  move  the  court,  upon  affidavits  disclosing  the 
fact,  for  an  order  vacating  the  proceedings  and  discharging  the 
party.  If  the  judge  who  issued  the  process  is  no  longer  a  mem- 
ber of  the  court,  the  motion  may  be  made  before  any  judge  sit- 
ting at  special  term.  People  v.  Murphy,  1  Daly,  462.  See  Peo- 
pie  V.  JVevins,  1  Hill,  159. 


ARTICLE  VII. 

PKOCEEDINGS  AGAIKST  PERSONS  EOR  CIVIL   CONTEMPTS. 

Section  1.  Modes  of  proceeding  authorized. 

a.  Where  contempt  was  committed  in  presence  of  the  court. 
As  to  the  proceedings  against  persons  for  civil  contempts,  if  the 
misconduct  be  committed  in  the  immediate  view  and  presence 
of  the  court,  it  may  be  punished  summarily,  by  fine  or  imprison- 
ment, or  both,  as  hereafter  described.    2  R.  S.  535  (554),  §  2. 

h.  In  other  cases.  When  the  misconduct,  punishable  by  fine 
and  imprisonment,  is  not  committed  in  the  immediate  view  and 
presence  of  the  court,  the  court  must  be  satisfied,  by  due  proof 
by  affidavit,  of  the  facts  charged,  and  cause  a  copy  of  the  affida- 
vits to  be  served  on  the  party  accused,  a  reasonable  time  to  enable 
•  him  to  make  his  defense.  2  R.  S.  535  (554),  §  3.  But  this  pro- 
vision has  no  application  in  cases  of  disobedience  to  any  rule  or 
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order  requiring  the  payment  of  money,  nor  of  disobedience  to 
any  subpoena.  lb. 

When  any  rule  or  order  of  the  court  has  been  made  for  the 
payment  of  costs  or  any  other  sum  of  money,  and  proof,  by  affi- 
davit, has  been  made  of  the  personal  demand  of  such  sum  of 
money,  and  of  a  refusal  to  pay  it,  the  court  may  issue  a  precept 
to  commit  the  person  so  disobeying  to  prison,  until  such  sum 
and  the  costs  and  expenses  of  the  proceedings  are  paid.  2  R.  S. 
535  (554),  §  4.  The  provisions  contained  in  this  section  have  not 
been  repealed,  or  in  any  way  affected  by  any  subsequent  statute, 
except  in  relation  to  the  payment  of  interlocutory  costs  (Laws  of 
1847,  chap.  390,  §.  2) ;  the  act  to  abolish  imprisonment  for  debt 
(Laws  of  1831,  chap.  300,  §  2)  and  the  Code  (§  471)  expressly 
excepting  proceedings  as  for  a  contempt  from  their  operations. 
See  Ford  v.  Ford,  10  Abb.  K  S.  74. 

The  precept  to  commit  for  the  non-payment  of  money,  in 
obedience  to  a  rule  or  order,  issues,  of  course,  and  ex  parte,  on 
proof  by  affidavit  that  personal  demand  has  been  made,  and  that 
the  money  is  not  paid.  No  proof  that  the  party  has  money 
wherewith  to  pay  is  necessary.  People  v.  Gowles,  3  Abb.  Ct.  App. 
507  ;  S.  C,  4  Keyes,  38.  See  Matter  of  Watson,  5  Lans.  466  ; 
People  V.  Campbell,  40  N.  Y.  (1  Hand)  133. 

It  is  held  that  the  payment  of  costs  and  alimony,  ordered  to  be 
paid  in  a  final  judgment,  in  an  action  for  a  divorce,  may  be 
enforced  by  execution  ;  hence  proceedings  as  for  contempt  for 
neglect  to  make  the  payment,  as  decreed,  are  unauthorized.  Lan- 
sing V.  Lansing,  4  Lans.  377.  See,  contra,  Ford  v.  Ford,  10 
Abb.  K.  S.  74. 

In  all  cases  other  than  that  specified  in  section  4,  above  cited,  the 
court  is  required  either  to  grant  an  order  on  the  accused  party 
to  show  cause,  at  some  reasonable  time  to  be  therein  specified, 
why  he  should  not  be  punished  for  the  alleged  misconduct,  or 
to  issue  an  attachment  to  arrest  such  party,  and  to  bring  him 
before  the  court  to  answer  for  such  misconduct.  2  R.  S.  536 
(564),  §  5. 

It  will  be  thus  seen  that  in  all  cases  (except  where  the  con- 
tempt is  for  the  non-payment  of  money)  the  statute  authorizes 
two  methods  of  proceeding,  namely,  by  attachment  to  bring  the 
party  into  court  to  answer  for  the  alleged  contempt,  or  by  an 
order  for  the  accused  party  to  show  cause  why  he  should  not  be 
punished  for  his  alleged  misconduct.     See  Matter  of  8m  ethurst, 
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3  Code  K.  55  ;  S.  C,  2  Sandf.  724 ;  4  How.  369  ;  People  v.  Qamp- 
hell,  40  N.Y.  (1  Hand)  133 ;  Albany  City  Bank  v.  SoTiermerhorn, 
9  Paige,  872  ;  McCredie  v.  Senior,  4  id.  378 ;  Pitt  v.  Damson, 
37  ]Sr.  Y.  (10  Tiff.)  235 ;  S.  C,  3  Abb.  IST.  S.  398 ;  34  How.  355  ; 

4  Trans.  App.  266. 

Proceedings  by  attachment  will  be  first  considered. 

Section  2.  Proceedings  by  attachment  to  bring  the  party  com- 
mitting the  contempt  before  the  court. 

a.  Proof  to  authorize  order  for  attachment.  See,  as  to  attach- 
ment in  general,  ante,  Vol.  2,  p.  129.  Where  the  proceeding  by 
attachment  is  adopted,  it  is  incumbent  upon  the  party  complain- 
ing of  the  alleged  misconduct  to  produce  proof,  by  aflidavit,  or 
other  legal  evidence,  showing  that  the  party  is  in  contempt; 
otherwise  no  authority  exists  to  issue  the  order  for  an  attach- 
ment. See  2  R.  S.  535  (654),  §  3.  An  attachment  is  primary 
process,  and  may  be  granted  in  the  first  instance,  but  not  with- 
out filing  such  proof  as,  if  untrue,  would  subject  the  party 
asserting,  to  prosecution  for  perjury.  Hence,  an  attachment 
issued  on  the  mere  report  of  a  referee,  without  proof  by  affidavit 
of  the  facts  charged,  is  irregular.  Ackroyd  v.  Ackroyd,  3  Daly, 
38.  See  Thaule  v.  Ritter,  13  Abb.  IST.  S.  439  ;  De  Witt\.  Dennis, 
30  How.  131. 

Affidavits  to  obtain  an  attachment  —  of  the  person  serving  the 

order. 

{Title  of  cause.) 

( Yenue.) 

D.  E.,  of,  etc.,  being  duly  sworn,  says  :    That  on  the 
day  of  ,  18      ,  he  served  upon  L.  M.,  the  defendant  above 

named,  a  copy  of  the  original  injunction  order  hereto  annexed, 
by  delivering  the  same  to,  and  leaving  the  same  with,  the  said 
L.  M. ,  at  his  residence  in  the  village  of  ,  in  said  county ; 

and  that  at  the  time  of  such  service  he  showed  the  said  L.  M. 
the  said  original  order  annexed. 

Sworn,  etc.  D.  E. 

Affidavit  of  party. 

{Title  of  cause.) 

{Venue.) 

R.  M.,  of  ,  in  said  county,  being  duly  sworn,  says :  That 

he  is  plaintiff  in  the  above-entitled  action ;  that,  as  he  is  informed 
and  believes,  the  injunction  order  hereto  annexed  was  duly 
served  upon  the  defendant  L.  M.,  on  the  day  of  , 

18      ;  that  since  that  time  the  defendant  has  repeatedly  violated 
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said  order  in  this,  to-wit :  {setting  forth  facts  showing  the  in- 
terest of  the  plaintiff,  and  the,  misconduct  alleged). 

Sworn,  etc.  R.  M. 

Affidavit  of  witness. 
J^Title  of  cause.) 

{Venue.) 

S.  T.,  of  ,  in  said  county,  being  duly  sworn,  says :    That 

he  is  acquainted  with  the  parties  to  the  above  action  ;  that  on 
the  day  of  ,  at  ,  in  the  county  of  ,  he  saw 

the  defendant  L.  M.  {setting  forth  the  particular  acts  committed 
hy  the  defendant  which  constitute  a  violation  of  the  order.  If 
the  acts  have  been  committed  at  different  times  and  places,  so 
set  them  forth). 

Sworn,  etc.  S.  T. 

h.  Special  application,  when  necessary.  As  a  general  rule, 
where  the  attachment  is  moved  for,  a  special  application  to  the 
court  is  made,  which  is  brought  on  as  other  non-enumerated 
motions.    See  Graham's  Pr.  693. 

c.  Notice  of  application  and  service  of  papers.'  Copies  of 
the  aifidavit  and  other  papers,  on  which  the  application  is 
founded,  are  required  to  be  served  upon  the  party  accused  a 
reasonable  time  to  enable  him  to  make  his  defense.  2  R.  S.  535 
(554),  §  3  ;  Matter  of  Smethurst,  2  Sandf.  724  ;  S.  C,  3  Code  R. 
55  ;  4  How.  369  ;  Thaule  v.  Bitter,  13  Abb.  N.  S.  439.  But  it 
is  sufficient  if  copies  of  the  papers  are  served  simultaneously 
with  the  attachment.    Matter  of  Smethurst,  supra. 

d.  Application  and  order  thereon.  Application  for  an  attach- 
ment may  be  ex  parte,  or  on  notice  of  motion,  accompanied  by 
copies  of  the  papers  on  which  it  is  founded.  Whether  it  shall 
issue  in  the  first  instance,  or  on  notice,  is  in  the  discretion  of  the 
court  or  officer  granting  it.  The  usual  and  more  advisable  course 
is  said  to  be  to  make  application  for  the  attachment  on  notice  in 
the  usual  manner,  or  on  an  order  to  show  cause.  See  Fitt  v. 
Davison,  37  N.  Y.  (10  Tiff.)  235  ;  S.  C,  34  How.  355  ;  3  Abb.  K 
S.  398  ;  4  Trans.  App.  266  ;  Albany  City  BanTc  v.  Sc7iermer7wrn, 
9  Paige,  372  ;  McCredie  v.  Senior,  4  Paige,  378.  The  order  for 
an  attachment  should  not  contain  an  adjudication  of  the  court 
that  the  party  has  been  guilty  of  the  contempt,  but  should  merely 
direct  the  issuing  of  the  attachment,  or  only  declare  that  it  ap- 
pears to  the  court  there  is  probable  cause  for  the  issuing  of  an 
attachment  to  bring  the  defendant  before  the  court  to  answer  as 
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to  the  alleged  contempt.  Id.  See  People  v.  Campbell,  40  N.  Y. 
(1  Hand)  138  ;  Matter  of  Smethurst,  4  How.  369  ;  S.  C,  3  Code 
R.  55  ;  2  Sandf.  724. 

Notice  of  motion  for  attachment. 

{Title  of  cause.) 

SiE  :  —  You  will  please  taJce  notice  that  I  shall  apply  at  the 
next  special  term  of  this  court,  to  be  held  at  the  court-house  in 
,  in  the  county  of  ,  on  the  day  of  next,  at 

the  opening  thereof,  on  that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  for  an  order  that  an  attachment,  as  for  a  con- 
tempt, be  issued  against  the  said  defendant,  L.  M.,  for  a  viola- 
tion of  the  order  of  injunction  issued  in  this  action  ;  and  for  such 
other  or  further  order  or  relief  as  the  court  may  think  proper  to 
grant,  which  motion  will  be  founded  upon  the  affidavits,  copies 
of  which  are  herewith  served. 

{Dated,  etc.)  Yours,  etc., 

D.  B.  S.,  Attorney  for  plaintiff . 

To  D.  M.,  Esq.,  Attorney  for.  defendant. 

Order  for  attacTiment, 
{Title  of  cause.)  {At  a  special  term,  etc.) 

On  reading  and  filing  the  affidavits  of  A.  B.,  the  plaintiff  above 
named,  and  others,  showing  the  violation,  by  the  defendant,  of 
the  order  of  injunction  issued  in  the  above  action,  on  the 
day  of  ,  18    ,  and  on  motion  of  D.  B.  S.,  attorney  for  the 

plaintiff,  and  after  hearing  J.  M.  C,  for  and  on  behalf  of  tha 
of  the  defendant,  it  is  ordered,  that  an  attachment  as  for  a  con- 
tempt be  issued  against  the  defendant,  L.  M.,  returnable  at  the 
next  special  term  of  this  court,  to  be  held  at  the  court-house  in 
,  on  the  day  of  ,  18    .     [And  it  is  further  or- 

dered that  the  said  L.  M.  be  held  to  bail  on  said  attachment  in 
the  sum  of  $  .] 

e.  The  attacJiment  The  attachment  is  tested,  signed  and  sealed 
like  ordinary  process,  and  should  be  directed  to  the  sheriff  of 
the  county,  unless  the  sheriff  is  the  party  proceeded  against,  or 
is  otherwise  interested  in  the  proceeding,  in  which  case  it  should 
be  directed  to  the  coroner.  See  2  E.  S.  540  (559),  §  85  ;  Barton 
V.  Butts,  32  How.  456 ;  People  y.  Munro,  15  id.  494. 

Writ  of  attachment. 

r^  1  The  People  of  the  State  of  New  York  to  the  sheriff  of  the 
'-  ■     ■-'      county  of  ,  greeting  : 

We  command  you  that  you  attach  L.  M.,  so  as  to  have  his 
body  before  our  court  at  the  next  special  term  thereof,  to  be  held 
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at  the  court-house  in  ,  on  the  day  of  ,  18    ,  there 

to  answer  unto  us,  as  well  touching  the  contempt  which  he,  as  is 
alleged,  hath  committed  against  us,  as  also  such  other  matters  as 
shall  then  and  there  be  laid  to  his  charge,  and  further  to  perform 
and  abide  such  order  as  our  said  court  shall  make  in  this  behalf. 
And  have  you  then  and  there  this  writ,  and  make  and  return  a 
certificate  under  your  hand  of  the  manner  in  which  you  shall 
have  executed  the  same. 

Witness,  I.  P.,  one  of  the  justices  of  our  said  court,  at  , 

the  day  of  ,  18    . 

M.  W.,  QlerTi. 

If  issued  Tjy  the  special  order  of  the  court,  indorse  as  fol- 
lows:  "Issued  by  the  special  order  of  the  court.  Sold  the 
defendant  to  bail  in  the  sum  of  $  P 

M.  W.,  OlerTc. 

If  issued  of  course,  indorse  thus :  "Let  the  defendant  give 
security  for  his  appearance  by  bond,  in  the  penalty  of  $  ." 

{Dated,  etc.)  J.  P.,  Justice  of  the  court. 

f.  Order  fixing  penalty  of  bond.  At  the  time  the  attachment 
is  directed  to  be  issued,  the  court  must  also  direct  the  penalty  in 
which  the  defendant  must  give  bond  for  his  appearance  to  an- 
swer. 2  R.  S.  536,  §  10.  See  Matter  of  Watson,  3  Lans.  408. 
The  bond  must  be  executed  with  two  sureties,  and  a  sheriff  who 
lets  a  prisoner,  under  an  attachment  for  contempt,  go  at  large  on 
his  executing  a  bond  with  one  surety,  is  liable  for  an  escape. 
Morton  v.  Campbell,  37  Barb.  179  ;  S.  C,  14  Abb.  410.  But  a 
bond  with  one  surety,  instead  of  two,  in  such  case,  is  merely 
irregular,  not  void.  Id. 

A  bond  executed  by  an  officer  to  be  relieved  from  arrest  on 
an  attachment  issued  against  him  for  not  returning  an  execution, 
where  the  penalty  exceeds  $100,  is  void. if  the  attachment  was 
issued  without  an  order  fixing  the  amount  in  which  the  party 
proceeded  against  should  be  held  to  bail.  Banlc  of  Buffalo  v. 
Boughton,  21  Wend.  57. 

Bond  on  attachment. 

Know  all  men  by  these  presents,  that  we,  L.  M.,  of  the  town 
of  ,  and  J.  H.  and  J.  B.,  of  the  same  place,  manufacturers, 

are  held  and  firmly  bound  unto  O.  G.,  sheriff  of  the  county  of 
,  and  his  heirs  and  assigns,  in  the  penal  sum  of  $  ,  to 

be  paid  to  the  said  O.  Gr.,  sheriff,  as  aforesaid,  and  his  assigns ;  for 
which  payment  well  and  truly  to  be  made,  we  bind  ourselves 
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jointly  and  severally,  and  our  and  each  of  our  lieirs,   executors 
and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this        day  of  ,  18    . 

Whekeas,  the  above-named  L.  M.  has  been  arrested  upon  an 
attachment  issued  out  of  the  supreme  court  of  the  State  of  New 
York  (or  other  court,  as  the  case  may  he),  in  a  proceeding  as  for 
a  contempt,  for  disobedience  to  an  order  of  injunction,  issued  in 
a  certain  action  pending  in  said  court,  wherein  A.  B.  is  plaintijBT, 
and  the  said  L.  M.  is  defendant,  and  is  now  in  the  custody  of  the 
said  0.  Gr.,  as  sheriff,  aforesaid  ; 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  above-bounden  L.  M.  will  appear  on  the  return  of  said 
attachment,  at  the  next  special  term  of  this  court,  to  be  held 
at   the   court-house  in  ,    on  the  day   of  next, 

and  answer  to  the  said  alleged  contempt,  and  abide  the  order 
and  judgment  of  the  court  thereupon,  then  this  obligation   to 
be  void,  otherwise  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  )  L.  M.  [l.  s.] 

presence  of  j  J.   H.  [l.  s.] 

J.  M.  J.  B.   [L.  s.] 

g.  Execution  of  the  writ.  Upon  arresting  the  defendant  upon 
an  attachment,  to  answer  for  any  alleged  misconduct,  the  sher- 
iff is  required  to  keep  him  in  his  actual  custody,  and  to  bring 
him  personally  before  the  court  issuing  the  attachment,  and  to 
keep  and  detain  him  in  his  custody  until  the  court  makes 
some  order  in  the  premises,  unless  the  defendant  entitles  him- 
self to  be  discharged  by  giving  the  bond  prescribed  by  the 
statute.  2  R.  S.  536  (555),  §  12 ;  id.  540,  §  36.  Jurisdiction  of 
the  person  once  acquired,  however,  by  arrest  under  an  attach- 
ment for  contempt,  continues  while  the  case  is  under  examin- 
ation, whether  the  defendant  remains  in  actual  custody  or  not. 
People  V.  JSfevins,  1  Hill,  154.    See  People  v.  Tefft,  3  Cow.  340. 

The  inability  of  the  defendant,  from  sickness,  or  otherwise, 
to  attend  the  court  personally  will  be  a  sufficient  excuse  for 
not  bringing  him  before  the  court.  Nor  will  the  officer  be 
required  in  any  case  to  confine  any  person,  arrested  upon  an 
attachment  to  answer  for  misconduct,  in  any  prison,  or  other- 
wise to  restrain  him  of  personal  liberty,  except  so  far  as  may 
be  necessary  to  secure  his  personal  attendance.  2  R.  S.  540 
(559),  §  37. 

h.  Discharge  on  hond.  In  cases  where  a  sum  has  been  indorsed 
on  any  attachment  issued  by  the  special  order  of  the  court, 
and  where  any  sum  has  been  so   indorsed  by   any  judge  or 
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other  officer,  as  prescribed  by  the  statute,  the  defendant  must 
be  discharged  from  arrest  on  such  attachment,  upon  execut- 
ing and  delivering  to  the  officer  making  the  same,  at  any  time 
before  the  return  day  in  such  writ,  a  bond  with  iwo  sufficient 
sureties,  in  the  penalty  indorsed  on  such  attachment,  to  such 
officer,  by  his  name  of  office,  and  his  assigns,  with  a  condition 
that  the  defendant  will  appear  on  the  return  of  such  attachment, 
and  abide  the  order  and  judgment  of  the  court  thereupon.  *2  E,. 
S.  537  (555),  §  13.  See  Morton  v.  Campbell,  14  Abb.  410  ;  S.  C, 
37  Barb.  179  ;  Matter  of  Watson,  8  Lans.  408 ;  Kelly  v.  McOor- 
mick,  28  JST.  Y.  (1  Tiff.)  318. 

Where  the  attachment  is  issued  without  the  special  order  of 
the  court,  and  an  order  specifying  the  sum  in  which  the  defend- 
ant is  to  be  held  to  bail  is  not  indorsed  thereon,  the  defendant 
must  be  discharged  from  the  arrest  thereon,  on  executing  a  bond 
in  the  penalty  of  $100,  with  sureties,  in  the  same  manner  and 
with  the  like  condition  as  above  described  and  required.  2  R.  S. 
537  (556),  §  15.     See  People  v.  Munro,  21  Wend.  57. 

Where  the  attachment  ia  issued  by  the  special  order  of  the 
court,  and  no  sum  is  specified  in  which  the  defendant  is  to  be 
held  to  bail,  he  will  not  be  entitled  to  be  discharged  from  the 
arrest  on  the  attachment  upon  executing  any  bond,  or  in  any 
other  manner,  unless  upon  the  special  order  of  the  court  issuing 
the  attachment.    2  R.  S.  537  (555);  §  14. 

i.  Return  of  attachment  and  proceedings  on  neglect  to  bring 
party  before  tlie  court.  The  sheriff  or  officer  to  whom  the  attach- 
ment is  delivered  is  required,  by  the  statute,  to  return  the  same 
by  the  return  day  specified  therein,  without  any  previous  rule  or 
order  for  that  purpose  ;  and,  in  case  of  default,  an  attachment 
may  be  issued  against  him,  of  course,  upon  being  allowed  by  a 
judge  of  the  court,  or  by  some  officer  authorized  to  perform  the 
duties  of  such  judge,  upon  proof  of  such  default ;  and  in  such 
allowance  the  cause  of  issuing  the  same  must  be  stated,  and  that 
the  defendant  is  not  to  be  discharged  upon  bail,  or  in  any  other 
manner  but  by  order  of  the  court.    2  R.  S.  537  (556),  §  17. 

The  officer  to  whom  the  last-mentioned  attachment  is  delivered 
is  required  to  execute  the  same  by  arresting  and  keeping  the 
defendant  in  his  custody,  bringing  him  personally  before  the 
court,  and  detaining  him  in  his  custody  until  the  order  of 
the  court.    Id.,  §  18. 

An  attachment  issued  for  a  contempt  should  be  made  return- 
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able  before  the  judge  by  whom  it  was  issued,  and  not  before  one 
of  the  judges  of  the  court  at  chambers.  But  the  defect  is  amend- 
able, and  is  waived,  by  giving  a  bond  to  the  sheriff,  so  far  that  it 
cannot  be  made  available  as  a  defense  to  an  action  on  the  bond. 
Kelly  V.  McVormick,  28  N.  Y.  (1  Tiff.)  318  ;  alSrming  S.  C,  2  E. 
D.  Smith,  503. 

If  the  attachment,  which  is  returnable  on  a  particular  day,  is 
not  received  by  the  sheriff  in  time  to  serve  it,  and  to  bring  the 
defendant  before  the  court  at  the  place  required,  he  should  not 
arrest  the  defendant,  but  should  return  the  attachment  farde. 
Stafford  V.  Brown,  4  Paige,  360. 

Upon  returning  any  attachment  the  officer  executing  the  same 
must  return  the  bond,  if  any  taken  by  him,  of  the  defendant, 
which  must  be  filed  with  the  attachment.    3  E.  S.  537  (556),  §  16. 

Order  discharging  attachment. 
{Title  of  cause.)  {At  a  special  term,  etc.) 

On  reading  and  filing  the  answers  of  the  defendant  L.  M.,  to 
the  interrogatories  filed  against  him  in  this  cause,  and  on  motion 
of  O.  J.  D.,  of  counsel  for  said  defendant  L.  M.,  it  is  ordered  that 
the  attachment  issued  in  this  cause  be  and  the  same  is  hereby 
discharged. 

Section  3.  Proceedings  to  bring  party  before  the  court  by  order 
to  show  cause. 

a.  Proof  to  authorize  the  order  and  service  of  papers.  The 
application  for  an  order  that  the  party  show  cause  why  he  should 
not  be  proceeded  against  for  a  contempt,  is,  like  the  application 
for  an  attachment,  founded  upon  affidavit  showing  the  miscon- 
duct alleged.    2  K.  S.  535  (554),  §  3. 

5.  The  order.  The  order  to  show  cause  should  be,  that  the 
party  show  cause  why  he  should  not  be  punished  for  the  alleged 
misconduct,  succinctly  and  plainly  specifying  the  nature  of  the 
application.    Pitt  v.  Damson,  37  Barb.  97. 

Order  to  show  cause. 

{Title  of  cause.)  {At  a  special  term,  etc.) 

On  reading  and  filing  the  affidavits  of  the  above-named  plain- 
tiff and  others,  hereto  annexed,  showing  the  violation,  by  the 
defendant,  of  the  order  of  injunction  issued  in  the  above  action, 
on  the  day  of  ,  18     ,  {or  other  contempt)  and  on 

motion  of  D.  B.  S.,  attorney  for  the  plaintiff,  it  is  ordered  that 
the  defendant  L.  M.  show  cause  at  the  next  special  term  of  this 
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court  to  be  held  at  the  court-house  in  the  village  of  ,  on 

the  day  of  instant,  why  he  should  not  be  punished 

for  his  alleged  misconduct. 

4-nd  it  is  further  ordered,  that  the  said  defendant  be  per- 
sonally served  with  copies  of  the  affidavit  and  other  papers  on 
which  this  order  is  made,  at  least  days  previous  to  the  said 

day  of  ,  18      . 

c.  Service  of  the  order.  The  order  to  show  cause,  with  copies 
of  the  affidavit  and  other  papers  on  which  it  is  founded,  is  re- 
quired to  be  served  on  the  accused  party  a  reasonable  time 
before  the  hearing  ;  the  time  for  the  hearing  to  be  specified  in 
the  order.  2  R.  S.  535  (554),  §  5.  The  statute  does  not  specify 
in  what  way  the  order  to  show  cause,  with  the  affidavits  on  which 
it  was  founded,  shaU  be  served  upon  the  party  accused  ;  but  the 
order  to  show  cause  is  in  eflfect  but  a  notice  of  motion,  and,  ac- 
cording to  the  practice  of  the  court,  may  ordinarily  be  served 
upon  the  attorney  of  the  adverse  party.  Under  such  practice, 
service  of  the  order  on  the  accused  party' s  attorney  in  the  action, 
is  held  to  be  good,  even  after  judgment.  Pitt  v.  Damson,  37 
N.  Y.  (10  Tiff.)  235  ;  S.  C,  3  Abb.  N.  S.  398  ;  34  How.  355  ;  4 
Trans.  App.  266  ;  Albany  City  Bank  v.  Sohermerhofn,  9  Paige, 
372.     See  Pitt  v.  Damson,  12  Abb.  385  ;  37  Barb.  97. 

d.  Proceedings  after  service.  If  the  defendant  neglects  to 
appear  at  the  time  appointed,  or  at  such  other  time  as  may  be 
designated  for  the  purpose,  or  if  he  appears  and  does  not  deny 
the  alleged  misconduct,  the  court  may  at  once  proceed  to  make 
a  final  decision  that  the  accused  has  been  guilty  of  the  contempt 
charged,  and  to  award  the  proper  punishment,  as  prescribed  by 
the  statute.  In  case  the  alleged  misconduct  is  denied,  the  court 
may  discharge  the  order  to  show  cause,  or  may  allow  interroga- 
tories to  be  filed,  and  direct  a  reference  to  take  the  answers  of 
the  defendant  to  such  interrogatories,  and  to  take  such  proof  as 
either  party  may  wish  to  offer,  and  report  the  same  to  the  court. 
Albany  Oity  BavJcv.  Schermerhorn,  9  Paige,  372.  See  Brush  v. 
Lee,  1  Abb.  Ct.  App.  238;  Matter  of  Smethurst,  3  Code  B..  55  ; 
S.  C,  4  How.  369  ;  2  Sandf.  724. 

Section  4.  Proceedings  to  bring  person  in  custody  before  the 
court. 

a.    Wlien   writ  of  habeas  corpus  may  issue.    If  the  party 

charged  with  misconduct  is  in  the  custody  of  any  officer,  by  vir- 

.  tue  of  an  execution  against  his  body,  or  by  virtue  of  any  pro- 
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cess  for  other  contempts  or  misconduct,  the  court  may  award  a 
writ  of  Tiabeas  corpus,  to  bring  up  the  body  of  such  person  to 
answer  for  such  misconduct.  2  R.  S.  536  (554),  §  7 ;  Anony- 
mous, 22  Wend.  635. 

5.  By  whom  issued.  In  cases  where  a  party  is  entitled  to  an 
attachment  against  any  person,  without  the  special  order  of  the 
court,  and  such  person  is  in  custody,  as  specified  in  the  preced- 
ing section,  a  writ  of  Tiaheas  corpus,  to  bring  up  such  person, 
may  be  allowed  by  any  judge  of  the  court,  or  by  any  officer 
authorized  to  perform  the  duties  of  such  judge  in  vacation.  2 
R.  S.  536  (555),  §  8.  See  People  v.  Copies,  4  Keyes,  38 ;  8.  C, 
3  Abb.  Ct.  App.  507. 

c.  How  executed.  Such  writ  authorizes  the  -sheriff  in  whose 
custody  the  person  is  to  remove  and  bring  him  before  the  court 
to  which  the  writ  is  returnable,  and  to  detain  him  at  the  place 
where  the  court  is  sitting  until  some  order  is  made  by  the  court 
for  his  disposition.     2  R.  S.  536  (565),  §  9. 

Order  for  habeas  corpus  to  bring  up  defendant. 

{Title  of  cause.)  {At  a  special  term,  etc.) 

An  attachment  having  issued'  in  this  action  against  the  defendant 
therein  for  a  contempt  of  court,  directed  to  the  sheriff  of  the  county 
of  ,  and  the  said  sheriff  having  returned  to  the  said  writ 

that,  etc.  {set  forth  the  return  showing  the  defendant  to  be 
already  in  custody). 

Now,  on  reading  the  said  attachment  and  the  return  thereon 
indorsed,  and  on  motion  of  J.  M.  C,  attorney  for  the  plaintiff,  it 
is  ordered,  that  a  writ  of  habeas  corpus  do  issue,  directed  to  the 
said  sheriff,  ordering  him  to  bring  the  said  defendant  forthwith 
before  this  court,  at  the  village  of  ,  to  answer  for  the  said 

contempt. 

Habeas  corpus  to  bring  up  defendant. 

Tlie  People  of  the  State  of  New  YorTc,  to  the  sheriff  of  the  county 
cf  ,  greeting : 

,  We  command  you  that  you  have  the  body  of  L.  M., 
[L.  S.J  detained  in  your  custody,  by  virtue  of  an  execution 
against  his  body  {or  under  a  commitm,ent for  a  contempt),  under 
safe  and  secure  conduct,  together  with  the  day  and  cause  of  his . 
being  taken  and  detained,  by  whatsoever  name  he  may  be  called 
in  the  same,  before  the  special  term  of  the  court,  at  the 

village  of  ,  forthwith,  to  answer  A.  B.  in  a  proceeding  as 

for  a  contempt ;  and  further  to  do  and  receive  all  and  singular 
those  things   which    our    said    court    shall    then    and  there 


CONTEMPTS.  149 


Proceedings  on  appearance  of  "party  before  tlie  court  or  officer. 

consider  of  Mm  in  this  behalf ;  and  have  you  then  and  there  this 
writ.  And  further,  that  you  detain  the  said  L.  M.,  at  the  place 
last  aforesaid,  until  some  order  is  made  by  our  said  court  for  his 
disposition. 

Witness,  J.  P.,  one  of  the  justices  of  our  said  court,  at  , 

'  the  day  of  ,  18    . 

J.  M.  C,  Attorney.  M.  W.,  OlerTc. 

Indorsed:  " By  the  court." 

M.  W.,  ClerTc. 

Section  5.  Proceedings  on  appearance  of  party  before  the  court 
or  officer. 

a.  Interrogatories.  When  any  defendant,  arrested  upon  an 
attachment,  is  brought  into  court,  or  has  appeared  therein,  the 
court  will  cause  interrogatories  to  be  filed,  specifying  the  facts 
and  circumstances  alleged  against  the  defendant,  and  requiring 
his  answer  thereto.    2  E.  S.  537  (556),  §  19. 

Where  the  alleged  contempt  consists  in  the  admitted  refusal  to 
answer  questions,  and  the  party  has  been  served  with  the  affida- 
vits and  order  to  show  cause,  and  is  before  the  judge,  and  has 
full  opportunity  to  answer,  the  tiling  of  interrogatories  is  unnec- 
essary. Lathrop  v.  Clapp,  40  N.  Y.  (1  Hand)  328  ;  affirming  S. 
C,  23  How.  423  ;  Pitt  v.  Davison,  37  N.  Y.  (10  Tiflf.)  235.  See, 
also,  Watson  v.  Fitzsimmons,  5  Duer,  629.  So,  interrogatories 
are  unnecessary  where  the  contempt  was  committed  in  presence 
of  the  court,  or  where  the  party  has  disobeyed  the  subpcsna,  or 
a  rule  or  order  for  the  payment  of  money.  Matter  of  Percy,  2 
Daly,  530 ;  Pitt  v.  Davison,  37  Barb.  97.  And  on  an  order  to 
show  cause  granted  against  the  sheriff,  upon  affidavits  served 
with  the  order,  if  on  the  return  he  appears,  the  court  may  pro- 
ceed at  once  to  punish  without  filing  interrogatories,  if  the  mis- 
conduct be  not  denied  nor  good  cause  shown.  Brush  v.  lee,  6 
Abb.  N.  S.  50 ;  S.  C,  1  Abb.  Ct.  App.  238 ;  People  v.  Campbell, 
40  N.  Y.  (1  Hand)  138.     See  Matter  of  Watson,  5  Lans.  466. 

Order  on  appearance  of  defendant,  and  directing  the  filing  of 

interrogatories. 

{Title  of  cause.)  {At  a  special  term,  etc.) 

The  defendant  L.  M.  being  charged  with  a  contempt  of  court 

in  violating  an  order  of  injunction  issued  in  the  above  action  on 

the  day  of  >  18    ,  and  a  writ  of  attachment  having 

issued  against  him  for  such  contempt,  directed.- to  the  sheriff  of 
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the  county  of  ,  returnable  on  the  day  of         ,  instant ; 

whereupon  the  said  sheriff  has  returned  that  he  had  attached  the 
said  defendant,  and  had  let  him  at  large  on  bail  (or-  Tiad  Mm  in 
custody  'before  the  court,  as  the  case  may  be),  and  the  said  defend- 
ant now  being,  by  virtue  of  such  attachment,  personally  before  , 
the  court,  and  denying  that  he  is  guilty  of  the  misconduct 
charged,  as  aforesaid,  against  him ;  it  is,  on  motion  of  D.  C, 
attorney  for  the  plaintiff,  ordered,  that  the  said  plaintiff  do  forth- 
with {or  within  days)  file  in  the  office  of  the  clerk  of  this 
court  interrogatories  specifying  the  facts  and  circumstances 
alleged  against  the  said  defendant;  and  that  he  serve  a  copy 
thereof  upon  the  said  defendant  {or  the  attorney  of  the  said 
defendant),  and  that  the  said  defendant  put  in  written  answers, 
to  such  interrogatories,  upon  oath,  and  tile  the  same  with  said 
clerk  within  twenty-four  hours  after  the  time  when  such  interrog- 
atories are  served  on  him. 

And  it  is  further  ordered  that  it  be  referred  to  E.  B.,  Esq., 
counselor  at  law,  residing  in  the  county  of  ,  to  examine 

the  said  defendant,  on  oath,  upon  the  said  interrogatories,  and 
to  take  such  further  proofs  as  either  party  may  produce  before 
him  iji  relation  to  the  misconduct  alleged,  and  that  he  report  such 
answers  and  proofs  to  this  court. 

And  it  is  further  ordered  that  the  said  defendant  attend  before 
the  said  referee,  in  the  custody  of  said  sheriff,  and  that  said  sher- 
iff detain  the  said  defendant  in  his  custody  until  the  further  order 
of  the  court. 

Form  of  introducing  interrogatories. 

{Title  of  cause) 

Interrogatories  to  be  administered  to  the  defendant  L.  M.,  above 

named,  touching  a  contempt  alleged  against  him  for  violating  an 

order  of  injunction  issued  in  this  action,  which  interrogatories 

are  hereby  exhibited,  pursuant  to  an  order  of  this  court  dated  the 

day  of  ,  18    . 

First  interrogatory  {frame  the  questions  so  as  to  demand  spe- 
cific answers  as  to  every  fact  essential  to  constitute  the  con- 
tempt ;  as  to  the  service  of  the  order  of  injunction,  the  manner 
of  its  service,  by  whom  served,  etc.). 

D.  M.,  Plaintiffs  s  attorney. 

b.  Answers  to  interrogatories  and  proof  in  reply.  The 
defendant  is  required  to  make  written  answers,  on  oath,  to  the 
interrogatories,  within  such  reasonable  time  as  the  court  may 
allow.  2  E.  S.  538  (556),  §  19.  And  if  he  refuses  to  do  so  he 
may  be  recommitted ;  or  if  out  on  bail,  and  he  fails  to  attend  to 
be  examined,  the  court  may  either  award  another  attachment,  or 
may  order  the  bond  taken  on  the  arrest  to  be  prosecuted,  or  both. 
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2  K.  S.  537  (555),  §  13 ;  id.  539  (557),  §  27.    See  Leland  v.  Smith, 

3  Daly,  309. 

The  interrogatories  should  be  confined  to  the  subjectr-matter  of 
the  misconduct  alleged,  and  not  to  any  previous  or  other  pro- 
ceeding ;  and,  if  they  are  improper,  the  defendant  may  except 
or  demur  to  them.  Brown  v.  Andrews,  1  Barb.  227 ;  Albany 
City  Bank  v.  Schermerkorn,  9  Paige,  372. 

The  defendant  is  required  to  answer  all  the  interrogatories 
which  are  material  to  show  the  misconduct  alleged  ;  so  interrog-, 
atories,  which  are  designed  to  show,  by  the  answers  of  the 
accused,  the  true  nature  and  character  of  the  misconduct,  mu^t 
be  answered.     People  v.  Compton,  1  Duer,  512. 

In  case  the  interrogatories  are  defective  they  may  be  amended, 
where  an  amendment  is  necessary  for  the  purpose  of  explaining 
an  ambiguity,  or  obtaining  a  full  answer  to  matters  already 
stated.  Herring  v.  Tylee,  1  Johns.  Cas.  31 ;  People  v.  Brown, 
6  Cow.  41.  It  seems,  however,  that  an  amendment  will  not  be 
allowed  for  the  purpose  of  introducing  any  new  matter.  Her- 
ring v.  Tylee,  1  Johns.  Cas.  31. 

Answer  to  interrogatories . 

{Title  of  cause.) 

The  answer  of  the  above-named  defendant,  L.  M. ,  to  the  inter- 
rogatories exhibited  by  the  plaintiff,  for  his  examination,  pursu- 
ant to  an  order  of  this  court,  dated  the  day  of  ,  18    . 

First.  To  the  first  interrogatory  this  examinant  answers  and 
says  that,  etc.  {inserting  the  answer). 

Second.  To  the  second,  etc.  L.  M. 

Sworn  and  subscribed  before  me, ) 
this  day  of  ,  18     .  ) 

D.  C,  Referee'. 

c.  Reference  to  inquire  into  alleged  contempt.  The  court,  in 
its  discretion,  may  order  a  reference  to  some  suitable  and  proper 
person,  to  take  the  answer  of  the  defendant  to  the  interrogatories, 
and  to  take  and  report  such  other  evidence  as  either  party  may 
wish  to  produce  before  him,  in  respect  to  the  alleged  contempt. 
See  Albany  City  Bank  v.  Schermerhorn,  9  Paige,  372  ;  Gum- 
ming V.  Waggoner,  7  id.  603 ;  Conover  v.  Wood,  5  Abb.  84  ;  S.  C, 
6  Duer,  682. 

Upon  such  a  reference  the  referee  is  not  authorized  to  receive 
the  ex  parte  affidavits  of  witnesses,  unless  the  order  of  reference 
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SO  directs.  And  as  a  general  rule  the  court  will  not  allow  ex 
parte  affidavits  to  be  used  on  such  a  reference  ;  but  will  compel 
the  parties  to  produce  and  examine  the  witnesses  before  the  ref- 
eree, so  that  they  may  be  cross-examined  by  the  adverse  party. 
Cumming  v.  Waggoner,  7  Paige,  603. 

The  answers  of  the  defendant  and  the  other  proofs  having 
been  taken  by  the  referee,  he  must  report  the  same  to  the  court ; 
and  it  is  not  sufficient  that  he  reports  to  the  court  his  opinion 
merely,  upon  such  proofs.  Albany  City  Bank  v.  SchermerJiorn, 
9  Paige,  372. 

d.  Decision  as  to  contempt.  Upon  the  interrogatories  being 
filed  and  answered,  the  court  proceeds  in  a  summary  manner 
to  decide  whether  the  defendant  has  been  guilty  of  the  mis- 
conduct alleged.  In  determining  that  question,  the  court  may 
receive  and  take  into  consideration  the  original  affidavits,  and, 
also,  any  other  affidavits  or  other  proofs  contradictory  of  the 
answers  of  the  defendant,  or  in  confirmation  thereof ;  and  upon 
these  the  court  is  to  determine  whether  the  defendant  has  been 
guilty  of  the  misconduct  alleged.  2  R.  S.  539  (556),  §  19.  See 
Smith  V.  Smith,  14  Abb.  130  ;  S.  C,  23  How.  134. 

Section  6.  Proceedings  on  default  of  defendant. 

a.  On  return  of  order  to  show  cause.  If,  upon  an  order  to 
show  cause,  the  party  neglects  to  appear  at  the  time  appointed, 
or  shows  no  sufficient  cause,  the  court  may  make  a  final  order, 
immediately,  adjudging  that  he  has  been  guilty  of  the  alleged 
contempt,  and  awarding  the  proper  punishment  as  directed  by 
the  statute.  Albany  City  Bank  v.  Sbhermerhorn,  9  Paige,  372. 
See  Brush  v.  Lee,  1  Abb.  Ct.  App.  238 ;  Rugg  v.  Spencer,  59 
Barb.  383,  399. 

b.  On  return  of  attachment.  If  the  defendant  against  whom 
an  attachment  has  been  issued  and  return  served  does  not 
appear  on  the  return  day  thereof,  the  court  may  either  award 
another  attachment,  or  may  order  the  bond  taken  on  the  arrest 
to  be  prosecuted,  or  both.    2  R.  S.  539  (557),  §  27. 

Order  for  alias  attachment  where  defendant  fails  to  appear. 

{Title  of  cause.)  {At  a  special  term,  etc) 

The  sheriff  of  the  county  of  ,  having  returned  the  writ 

of  attachment  heretofore  issued  in  this  action  against  the  above- 
named  defendant  L.  M.,  by  which  return  it  appears  that  the 
defendant  was  arrested  and  afterward  set  at  liberty  on  bail,  and 
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that  the  bond  given  by  the  said  defendant  has  been  duly  returned 
by  the  said  sheriff ;  and  the  said  defendant  being  now  called,  in 
open  court,  and  failing  to  appear,  it  is,  on  motion  of  J.  M.  C, 
attorney  for  the  plaintiff,  ordered*  that  an  alias  attachment  issue, 
against  the  said  L.  M.,  directed  to  the  said  sheriff,  returnable 
before  the  next  special  term  of  this  court,  to  be  held  at  the  court- 
house, in  ,  on  the  day  of  next. 
{If  the  defendant  is  to  he  held  to  hail,  so  insert  it  in  the  order.) 

c.  Order  directing  suit  on  hond,  and  its  effect.  If  the  bond  is 
ordered  to  be  prosecuted,  the  order  should  also  specify  the  name 
of  the  aggrieved  party,  and  should  authorize  him  4o  prosecute 
the  same.  2  R.  S.  539  (558),  §  28.  See  BanJc  of  Buffalo  v. 
Boughton,  21  Wend.  57.  If,  however,  there  is  no  party  aggrieved 
by  the  misconduct  of  the  defendant,  the  order  should  direct  it  to 
be  prosecuted  by  the  attorney-general,  cr  by  the  district  attorney 
of  the  county  in  which  the  bond  was  taken,  in  the  name  of  the 
officer  who  took  such  bond.     2  R.  S.  539  (558),  §  30. 

Where  a  bond  has  been  given,  and  the  attachment  is  returnable 
before  the  supreme  court,  at  special  term,  it  is  not  absolutely 
necessary  that  the  defendant  should  be  called  on  the  first  or  return 
day,  especially  if  the  attachment  is  not  filed  on  that  day  ;  as  an 
appearance  the  second  day  is  in  time  for  him,  and  it  should  also 
be  in  time  for  the  plaintiff  or  party  prosecuting  the  attachment. 
People  v.  Munro,  15  How.  494.  See  Barton  v.  Butts,  32  How. 
456. 

The  former  practice  required  the  defendant  to  appear  on  the 
second  non-enumerated  day  in  term  {Anonymous,  3  Wend.  423) ; 
and  the  court  requires  nothing  more  than  that  now  by  requiring 
him  to  appear  on  the  second  day  in  a  special  term.  People  v. 
Munro,  15  How.  494. 

The  action  upon  the  bond  is  to  be  conducted  in  conformity  to 
the  Code  of  Procedure.    See  Code,  §  471. 

Order  directing  prosecution  of  hond. 

{Same  as  preceding  form  to  the  *,  and  continue :)  that  the 
bond  so  given  by  said  defendant  be  prosecuted,  and  that  the 
said  plaintiff  A.  B.  be  and  hereby  is  authorized  to  prosecute  the 
same  {or  thai  the  same  he  prosecuted  hy  the  district  attorney  for 
said  county,  in  the  name  of  such  sheriff). 

d.  Damages,  how  assessed,  recovered  and  applied.  The 
measure  of  the  damages  to  be  assessed  in  such  action  is  the  ex- 

VoL.  VI.  — 20 


154  CONTEMPTS. 


Action  against  officer  —  Nature  and  extent  of  punishment. 

tent  of  the  loss  or  injury  sustained  by  the  aggrieved  party  by 
reason  of  the  misconduct  for  which  the  attachment  was  issued, 
and  his  costs  and  expenses  in  prosecuting  such  attachment.  2  R. 
S.  539  (558),  §  29.     See  Davis  v.  Sturtevant,  4  Duer,  148. 

If  there  is  no  party  aggrieved  by  the  misconduct  for  which  the 
attachment  was  issued,  the  court,  in  case  the  defendant  fails  to 
appear  according  to  the  condition  of  the  bond  taken  on  the 
arrest,  shall  order  the  same  to  be  prosecuted  by  the  attorney- 
general,  or  by  the  district  attorney  of  the  county  in  which  the 
bond  was  taken,  in  the  name  of  the  officer  who  took  such  bond. 
2  E.  S.  539  (558),  §  30. 

And  in  such  case  the  whole  penalty  of  the  bond  will  be  for- 
feited and  recovered,  and  from  the  moneys  collected  thereon  the 
court  will  order  such  sum  to  be  paid  to  the  party  prosecuting 
the  attachment  as  the  court  ordering  the  prosecution  shall  think 
proper,  to  satisfy  the  costs  and  expenses  incurred  by  him,  and 
to  compensate  him  for  any  injury  he  may  have  sustained  by  the 
misconduct  for  which  such  attachment  was  issued ;  and  the 
residue  of  such  moneys  shall  be  paid  into  the  treasury  of  this 
State.    Id.,  §  31. 

e.  Action  against  officer.  If,  on  the  return  of  executions 
duly  issued  upon  any  judgment  obtained  on  the  bond  taken  on 
the  arrest  of  the  defendant,  it  appears  that  the  sureties  taken 
therein  were,  at  the  time  of  taking  them,  insufficient,  and  that  the 
officer  receiving  them  had  reasonable  grounds  to  doubt  their 
sufficiency,  such  officer  becomes  liable  in  an  action  on  the  case 
to  the  party  aggrieved,  who  may  have  prosecuted  such  suit  for 
the  amount  of  the  judgment  recovered  by  him,  and  for  his  costs 
and  expenses  in  such  suit.     Id.,  §  32. 

If  the  suit  was  brought  by  the  attorney-general,  or  a  district 
attorney,  a  similar  action  may,  in  like  manner,  be  brought  by 
them  in  the  name  of  the  people  of  this  State  for  the  amount  of 
the  judgment  so  recovered,  and  the  same  disposition  of  the 
moneys  collected  in  such  action  on  the  case  against  such  officer 
shaU  be  made  as  directed  above.  lb. 

Section  7.  Nature  and  extent  of  punishment. 

a.  What  punishment  may  he  ordered.  In  case  the  court 
adjudges  the  defendant  to  have  been  guilty  of  the  misconduct 
alleged,  and  that  such  misconduct  was  calculated  to,  or  actuUy 
did,  defeat,  impair,  impede  or  prejudice  the  rights  or  remedies 
of  any  party  in  a  cause  or  matter  depending  in  such  court,  it 
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shall  proceed  to  impose  a  fine,  or  to  imprison  Mm,  or  both,  as 
the  nature  of  the  case  may  require.  The  court  or  tribunal  order- 
ing such  imprisonment  may,  however,  in  their  discretion  (in  cases 
of  inability  to  perform  the  requirements  imposed)  relieve  the  per- 
son or  persons  so  imprisoned,  in  such  manner  and  upon  such 
terms  as  they  shall  deem  just  and  proper.  2  R.  S.  538  (556), 
§20. 

Where  the  relator  has  sustained  an  actual  loss,  the  amount  of 
it  may  be  ascertained  by  a  reference  for  that  purpose ;  but  it 
would  be  improper  to  include  in  such  inquiry  matters  in  respect 
to  the  damages  sustained,  with  those  in  relation  to  the  misconduct 
charged.    See  2  Barb.  Ch.  Pr.  279. 

b.  When  fine  must  he  imposed,  and  the  amount.  If  an  actual 
loss  or  injury  has  been  produced  to  any  party  by  the  misconduct 
alleged,  a  fine  is  to  be  imposed  sufficient  to  indemnify  such  party 
and  to  satisfy  his  costs  and  expenses,  which  must  be  paid  over 
to  him  on  the  order  of  the  court.  In  such  case  the  payment  and 
acceptance  of  such  fine  is  an  absolute  bar  to  an  action  by  the 
aggrieved  party  to  recover  damages  for  such  injury  or  loss.  2  R. 
S.  538  (557),  §  21. 

The  costs  and  expenses  must  be  ascertained  by  the  rate  of  com- 
pensation fixed  by  statute  for  the  services  performed.  The  amount 
of  the  fine  to  indemnify  for  the  other  loss  and  injury  must  be 
fixed  upon  proof  of  the  damages  sustained,  according  to  the 
rules  of  law  which  would  apply  in  an  action  for  such  damages. 
The  court  cannot,  for  either  purpose,  summarily  fijf  a  gross  sum 
in  its  discretion.    Sudlow  v.  Knox,  7  Abb.  N.  S.  411. 

Reasonable  counsel  fees  form  a  part  of  the  expenses  to  which 
the  aggrieved  party  is  justly  entitled.  Davis  v.  Stuftevant,  4  Duer, 
148.     See  People  v.  Gompton,  1  Duer,  38. 

In  all  other  cases  than  that  stated  in  section  21  of  the  statute 
the  fine  cannot  exceed  $250,  over  and  above  the  costs  and  expenses 
of  the  proceedings.    2  R.  S.  538  (557),  §  22. 

c.  When  imprisonment  only  ean  be  ordered,  and  its  duration. 
When  the  misconduct  complained  of  consists  in  the  omission  to 
perform  some  act  or  duty,  which  it  is  yet  in  the  power  of  the 
defendant  to  perform,  he  can  be  imprisoned  only  until  he  shall 
have  performed  such  act  or  duty,  and  paid  such  fine  as  shall  be 
imposed,  and  the  costs  and  expenses  of  such  proceedings.  2  R. 
S.  538  (557),  §  23.  See  Matter  of  Watson,  3  Lans.  408,416; 
Erie  Railway  Qo.  v.  Ramsey,  45  N.  Y.  (6  Hand)  637,  654. 
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But  inability  to  perform  the  duty,  if  resulting  from  the  act  or 
omission  of  the  defendant  himself,  is  not  a  defense.  TimpsorCs 
Estate,  15  Abb.  N.  S.  230 ;  People  v.  Bergen,  53  K.  Y.  (8  Sick.) 
404 ;  S.  C,  15  Abb.  N.  S.  97.  See  People  v.  Cowles,  3  Abb.  Ct. 
App.  507 ;  S.  C,  4  Keyes,  38. 

In  all  other  cases,  where  no  special  provision  is  otherwise 
made  by  law,  if  imprisonment  be  ordered,  it  shall  be  for  some 
reasonable  time^  not  exceeding  six  months,  and  until  the  ex- 
penses of  the  proceeding  are  paid  ;  and,  also,,  if  a  fine  be  im- 
posed, until  such  fine  be  paid ;  and  in  the  order  and  process  of 
commitment  the  duration  of  such  imprisonment  must  be  ex- 
pressed.    2  K.  S.  538  (557),  §  25. 

If  the  misconduct  consists  in  the  refusal  to  pay  costs,  or  any 
other  sum  of  money  ordered  to  be  paid  by  the  court,  the  party 
is  to  be  imprisoned  until  such  sum  and  the  costs  and  expenses 
of  the  proceedings  are  paid.     Id.  535  (554),  §'4. 

If  the  disobedience  to  an  order  of  the  court  be  willful,  whether 
it  occasion  a  loss  to  the  party  or  not,  it  is  criminal,  and  may  be 
punished  by  a  fine  not  exceeding  $250  (in  addition  to  any  fine 
imposed  as  indemnity  to  the  party),  and  imprisonment  not  exceed- 
ing six  months,  under  sections  22  and  25  of  the  statute  above 
cited.  If  not  willful,  only  pecuniary  indemnity  can  be  required ; 
and  if  no  pecuniary  loss  be  shown,  no  fine  beyond  the  necessary 
costs  and  expenses  of  the  prosecution  should  be  imposed.  Peo- 
ple  V.  Gompton,  1  Duer,  512 ;  S.  C.  afllrmed,  9  N.  Y.  (5  Seld.) 
263. 

Order  convicting  defendant  of  contempt. 

{Title  of  cause.)  {At  a  special  term,  etc.) 

A  writ  of  attachment  having  heretofore  issued  out  of  this  court 
against  the  defendant,  L.  M.,  for  his  contempt  in  violating  the 
order  of  injunction  issued  in  this  action,  on  the  day  of 

,18    ,  which  attachment  was  directed  to  the  sheriff  of  the 
county  of  ,  and  returnable  on  the  day  of  in- 

stant, and  the  said  sheriff  having  returned  that  he  had  attached 
the  body  of  the  said  L.  M.,  and  had  him  in  custody  before  the 
said  court,  and  the  said  having  appeared  personally  be- 

fore said  court,  and  interrogatories  specifying  the  facts  and  cir- 
cumstances alleged  against  the  said  defendant  having,  by  order  of 
the  court,  been  filed,  and  a  copy  of  the  same  having  been  served 
on  the  said  defendant,  L.  M.,  and  it  having  been  referred  to  D.  C, 
Esq.,  to  examine  the  said  L.  M.,  on  oath,  upon  such  interroga- 
tories, and  to  take  such  further  proofs  as  either  party  might 
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produce  before  him  in  relation  to  said  alleged  contempt ;  and 
the  said  referee,  having  made  his  report,  and  it  appearing  to  the 
court  from  such  report,  and  the  answers  and  proof  thereto,  and 
the  original  affidavits  on  which  said  attachment  issued,  that  the 
said  L.  M.,  defendant,  is  guilty  of  the  contempt  alleged  against 
him,  and  that  such  misconduct  was  calculated  to  or  did  actually 
defeat,  impair,  impede  or  prejudice  the  rights  of  the  above-named 
plaintiff  A.  B.  ; 

Now,  on  motion  of  J.  M.  C,  attorney  for  the  plaintiff,  it  is 
ordered  that  a  fine  of  $  be  and  the  same  is  hereby  imposed 

upon  the  said  L..M.,for  his  said  misconduct;  and  it  is  further 
ordered  that  the  said  L.  M.  pay  to  the  said  plaintiff  his  costs 
and  expenses  in  these  proceedings,  amounting  to  the  sum 
of  $ 

It  is  further  ordered  that  the  said  L.  M.,  defendant,  be  and  is 
hereby  directed  to  stand  committed  to  the  common  jail  of  the 
county  of  ,  there  to  remain  charged  upon  said  contempt, 

until  the  fine  imposed  as  aforesaid,  together  with  the  said  costs 
and  expenses,  shall  be  fully  paid,  unless  he  shall  be  sooner  dis- 
charged by  the  court ;  and  that  a  warrant  issue  to  carry  this 
order  into  effect. 

d.  Process  of  commitment.  When  the  misconduct  of  which 
the  defendant  is  convicted  consists  in  the  omission  to  perform 
some  act  or  duty  which  it  is  yet  in  his  power  to  perform,  the 
order  and  process  of  commitment  must  specify  the  act  or  duty 
to  be  performed,  and  the  amount  of  the  fine  and  expenses  to  be 
paid.  3  R.  S.  538  (557),  §§  23,  24.  In  all  other  cases,  if  impris- 
onment is  ordered,  the  order  and  process  of  commitment  must 
express  the  duration  of  such  imprisonment.    Id.,  §  25. 

The  process  of  , commitment  need  not  recite  all  the  facts  and 
proceedings  necessary  to  confer  jurisdiction.  It  is  sufficient,  if 
upon  its  face  it  appears  that  the  court  had  jurisdiction,  states  in 
substance  the  cause  of  commitment,  and  specifies  the  act  or  duty 
to  be  performed  and  the  expenses  to  be  paid.  See  Seaman  v. 
Duryea,  11  N.  Y.  (1  Kern.)  324  ;  S.  C,  10  Barb.  523  ;  Davison's 
case,  13  Abb.  129.  Matter  of  Watson,  3  Lans.  408 ;  Ford  v. 
Pord,  41  How.  169. 

The  sum,  for  non-payment  of  which  a  man  is  committed,  may 
be  specified  by  reference  to  a  proceeding  taken  to  ascertain  it. 
Thus  an  order  that  an  attorney  be  committed  uiitil  payment 
of  a  fine,  to  be  adjusted  by  the  clerk,  is,  together  with  the 
clerk's  report,  sufficient.  The  report  on  being  filed,  etc.,  becomes 
the  act  of  the  court,  and  is  to  be  read  as  part  of  the  rule.  Peo- 
ple V.  Nevins,  1  Hill,  164. 
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The  order  of  commitment  is  void  unless  it  designates  the 
particular  misconduct  of  which  the  defendant  is  convicted. 
De  Witt  V.  Dennis,  30  How.  131 .  And  the  order  should  also  direct 
to  whom  the  fine  is  to  be  paid,  or  what  is  to  be  done  with  the 
money  when  paid.  Albany  City  Bank  v.  Schermerhorn,  9  Paige, 
372  ;  People  v.  Rogers,  2  id.  103.  See  Macy  v.  Jordan,  2  Denio, 
570. 

A  commitment  for  contempt  in  not  delivering  possession  of 
property  pursuant  to  order  of  the  court,  must  show  on  its  face 
that  the  person  committed  had  possession  or  control  of  the 
property.  People  v.  Conner,  15  Abb.  W.  S.  430.  And  on  habeas 
corpus  to  discharge  the  prisoner  from  detention  under  a  com- 
mitment, defective  in  this  respect,  the  court  cannot  supply  the 
defect  by  resorting  to  the  papers  on  which  the  original  order 
to  give  possession  was  made.  Id. 

To  justify  an  imprisonment  under  an  order,  convicting  of 
contempt  in  supplementary  proceedings,  and  imposing  a  fine 
in  the  amount  of  the  judgment  (exceeding  $250),  it  is  not  essen- 
tial that  the  recitals,  in  the  order,  show  actual  loss  or  injury 
produced  by  the  misconduct  alleged.  But  that  fact  may  suffi- 
ciently appear  from  the  statement,  in  the  body  of  the  order, 
that  the  fine  was  imposed  to  indemnify  the  plaintiff  "for  the 
damage  and  loss  sustained,"  by  the  defeat  of  the  proceedings 
by  the  contempt.     Hwgg  v.  Spencer,  59  Barb.  383. 

The  particular  circumstances  of  criminal  contempt  must  be 
set  forth  in  the  order  or  warrant  of  commitment.  2  R.  S.  278 
(289),  §  13. 

Warrant  of  commitment. 

The  People  of  the  State  of  New  York,  to  the  sheriff  of  the  county 

of  ,  greeting : 

y       -j     Whereas,  on  the  day  of  ,  18    ,  by  an  order 

■-  ■    ■•'  made  by  the  court,  at  a  special  term  thereof,  held 

at  the  court-house  in  ,  on  the  day  of  ,  18    ,  in 

an  action  depending  therein,  wherein  A.  B.  was  plaintiff,  and  L. 
M.  was  defendant,  it  was  ordered,  that  the  said  L.  M.  be  commit- 
ted to  the  common  jail  of  said  county,  there  to  remain  charged 
with  the  contempt  mentioned  in  said  order,  until  he  should  have 
paid  the  fine  therein  imposed  upon  him  for  his  misconduct, 
amounting  to  $  ,  together  with  the  costs  and  expenses  of 

the  proceedings  for  such  misconduct,  amounting  to  the  sum  of 
$  ,  and  that  a  warrant  issue  to  carry  said  order  into  effect. 

Now,  therefore,  we  command  you  that  you  take  the  body  of 
the  said  L.  M.  a  ad  him  safely  and  closely  keep  in  your  custody, 
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in  the  common  jail  of  the  county  of  ,  until  he  shall  have 

fully  paid  the  fine  imposed,  as  aforesaid,  to -wit,  the  sum  of 
$  ,  and  also  the  costs  and  expenses  aforesaid,  amounting 

to  %  ,  with  your  fees  hereon,  or  untU  the  said  L.  M.  shall 

be  discharged  by  the  further  order  of  the  conrt.  And  you  are 
to  return  this  writ,  and  to  make  and  return  to  our  said  court 
a  certificate,  under  your  hand,  of  the  manner  in  which  you 
shall  have  executed  the  same. 

Witness  J.  P.,  one  of  the  justices  of  our  said  court,  at  , 

the  day  of  ,  18    . 

J.  M.  C,  Attorney.  M.  W.,  Clerk. 

Indorsed:  " By  the  court." 

M.  W.,  OlerJc. 

e.  Defendant,  where  confined.  Where  a  defendant  is  com- 
mitted to  prison  upon  a  conviction  for  a  contempt,  it  is  the  duty 
of  the  sheriff  to  keep  him  in  that  part  of  the  buUding  appropri- 
ated for  the  purposes  of  a  prison,  in  the  same  manner  as,  by  law, 
he  is  required  to  keep  a  person  charged  with  a  criminal  offense. 
And  it  would  be  an  escape  to  permit  the  defendant  to  go  at  large 
in  the  sitting-room  occupied  by  the  sheriff's  family,  although 
such  room  is  a  part  of  the  building  which  contains  the  jail.  jPeo- 
ple  V.  Bennett,  4  Paige,  282. 

A  party  committed  for  the  non-payment  of  costs,  or  other  sum 
of  money,  is  entitled  to  the  jail  liberties.  2  R.  S.  433  (452),  §  40  ; 
People  V.  Bennett,  4  Paige,  282.  See  Yan  Wezel  v.  Van  Wezel, 
3  Paige,  38 ;  Patrick  v.  Warner,  4  id.  397.  But  the  rule  is  other- 
wise where  a  party  is  committed  for  the  non-payment  of  a  fine, 
or  of  costs  in  the  nature  of  a  fine  imposed  upon  him.  Id.  See 
People  V.  Cowles,  4  Keyes,  38  ;  S.  C,  3  Abb.  Ct.  App.  607 ;  Ford 
V.  Ford,  41  How.  169  ;  S.  C,  10  Abb.  N.  S.  74 ;  People  v.  Campbell, 
40  N.  T.  (1  Hand)  133,  138  ;  Matter  of  Watson,  3  Lans.  408. 

/■.  Indictment.  Persons  who  have  been  proceeded  against  as 
for  contempt  under  the  provisions  of  the  statute  are  also  liable  to 
indictment  for  the  same  misconduct,  if  it  be  an  indictable  offense  ; 
but  the  court  before  which  a  conviction  is  had  on  such  indictment 
is  bound  to  take  into  consideration  the  punishment  before  inflicted 
in  forming  its  sentence.     2  R,  S.  538  (557),  §  26. 

g.  By  denial  of  a  faxior.  The  court  is  not  limited  to  punish- 
ment by  fine  and  imprisonment  in  enforcing  obedience  to  its 
orders ;  but  it  has  control  over  its  own  proceedings,  and  can  refuse 
the  benefit  of  them  to  the  party  in  contempt  when  asked  as  a  favor, 
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and  can  prevent  Mm  from  taking  any  aggressive  proceedings 
against  Ms  adversary.  BrinTcley  v.  BrinTcley,  47  -N.  Y,  (2 
Sick.)  40. 

The  general  rule  is  stated  to  be  that  a  party  in  contempt,  and 
until  he  is  purged  of  it,  will  not  be  permitted  to  ask  for  the  favor 
of  the  court,  nor  to  take  any  aggressive  proceedings  against  Ms 
adversary ;  but  that  it  is  his  right  to  take  measures  to  protect 
himself,  and  to  make  any  motion  designed  to  show  that  the  order 
adjudging  him  in  contempt  was  erroneous.  Thus  he  may  move 
to  discharge  the  order,  though  in  contempt  for  not  obeying  it. 
BrinTcley  v.  BrinTcley,  47 IST.  Y.  (2  Sick.)  40.  See  Johnson  v.  Fin- 
ney, 1  Paige,  646  ;  Bogers  v.  Paterson,  4  id.  450 ;  Evans  v.  Van 
Hall,  1  Clarke's  Ch.  22 ;  Barker  v.  BarJcer,  15  How.  568  ;  Smith 
V.  Beno,  1  Code  R.  N.  S.  405 ;  S.  C,  6  How.  124 ;  McCardel  v. 
Peck,  28  id.  120;  see,  also,  Morrison  v.  Morrison,  5  Hare, 
590  ;  S.  C,  30  Eng.  Ch.  R.  589  ;  Odell  v.  Hart,  1  Moll.  492. 

Section  8.  Costs.  Where  the  defendant's  misconduct  has 
produced  a  loss  or  injury  to  the  relator,  the  court  is  required  to 
impose  a  fine  sufficient  to  indemnify  the  latter,  and  to  satisfy  his 
costs  and  expenses  of  the  proceeding.  2  E..  S.  538  (557),  §  21.  In 
all  other  cases  the  defendant  is  also  liable  for  the  costs  and 
expenses  where  he  is  found  guilty  of  the  alleged  contempt.  Id., 
§§  22  to  25.    See,  ante,  p.  155,  §  7,  &. 

Section  9.  Appeals.  An  order  adjudging  the  defendant  in  con- 
tempt and  prescribing  a  punishment  is  an  order  made  in  a 
special  proceeding,  and  affects  a  substantial  right,  and  if  final  is 
appealable  to  the  court  of  appeals.  But  if  the  order  is  condi- 
tional and  the  punishment  is  not  inflicted  absolutely,  but  it  is  in 
the  power  of  the  defendant  to  avert  it,  it  is  not  a  final  order,  and 
is  not  appealable.  Brinkley  v.  Brinkley,  47  N.  Y.  (2  Sick.)  40  ; 
Sudlow  V.  Knox,  7  Abb.  N.  S.  411 ;  Erie  Railway  Co.  v.  Bam- 
sey,  45  N.  Y.  (6  Hand)  637.  See  People  v.  Sticrtevant,  9  N.  Y. 
(5  Seld.)  263 ;  W.  Y.&  N.  H.  B.  B.  Co.  v.  Ketchum,  3  Keyes,  24; 
Batterman  v.  Finn,  40  N.  Y.  (1  Hand)  340 ;  Pitt  v.  Davison,  37 
N".  Y.  (10  Tiff.)  235. 

An  order  adjudging  a  party  in  contempt  must  be  filed  or  entered 
with  the  clerk  of  the  court  before  an  appeal  can  be  brought  upon 
it.  Marshall  v.  Francisco,  10  How.  147.  See  Whitaker  v.  Bes- 
fosse,  7  Bosw.  678. 

It  is  no  defense  to  proceedings  to  punish  for  contenipt  in  diso- 
beying an  order  that  an  appeal  is  pending,  there  being  no  stay 
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Appeals. 


of  proceedings.  People  v.  Bergen,  53  N.  Y.  (8  Sick.)  404 ;  S.  C, 
15  Abb.  N.  S.  97.  See  Leland  v.  SmitTi,  3  Daly,  809  ;  Stone  v. 
Carlan,  2  Sandf.  738 ;  see,  also,  as  to  the  case  of  an  appeal  from 
a  judgment,  Howe  v.  Searing,  6  Bosw.  354 ;  S.  C,  10  Abb.  264. 

The  practice  upon  the  appeal  is  governed  substantially  by  the 
provisions  of  the  Code.  See  People  v.  Sturtevant,  3  Duer,  616  ; 
S.  C,  12  JSr.  y.  Leg.  Obs.  86 ;  9  How.  304. 

As  a  general  rule,  the  propriety  of  a  commitment  for  contempt 
is  not  examinable  in  any  other  court  than  the  one  by  which  it 
was  awarded.  And  this  rule  is  especially  applicable,  on  habeas 
corpus.  People  v.  Hackley,  24  N.  Y.  (10  Smith)  74 ;  S.  C,  24 
How.  369 ;  affirming  12  Abb.  150  ;  S.  C,  21  How.  54. 

The  rule  is,  however,  subject  to  the  qualification  that  the  con- 
duct charged  as  constituting  the  contempt  must  be  such  that  some 
degree  of  delinquency  or  misbehavior  can  be  predicated  of  it ;  for 
if  the  act  be  plainly  indifferent,  or  meritorious,  or  if  it  be  only 
the  assertion  of  the  undoubted  right  of  the  party,  it  will  not 
become  a  criminal  contempt  by  being  adjudged  so.  Id. 

Where  an  order  made  at  a  special  term  recites  a  determination 
by  the  court  that  a  person  named  is  guilty  of  a  contempt  in  vio- 
lating an  injunction,  the  objection  cannot  be  raised  on  appeal 
that  it  does  not  appear  that  he  was  convicted  of  the  contempt. 
Harteau  v.  Beer  Park  Blue  Stone  Co.,  3  Pars.  Sup.  Ct.  763  ;  Pugg 
v.  Spencer,  59  Barb.  383. 

On  appeal  from  an  order  punishing  for  contempt  the  appellate 
court  cannot  consider  new  affidavits  alleging  that  the  party  has 
meanwhile  complied  with  the  order  of  the  court  below.    People 
V.  Bergen,  15  Abb.  N.  S.  97;  S.  C,  53  N.  Y.  (8  Sick.)  404. 
Vol.  VI.  — 21 


CHAPTER  XVII. 

SPECIFIC   PEKFORMANCE. 
ARTICLE  I. 

WHEN   SPECIFIC    PBEFORMANCE   MAT   BE    COMPELLED. 

Section  1.  In  general.  It  is  not  proposed  in  this  connection  to 
enter  into  a  detailed  statement  of  the  cases  in  which  specific  per- 
formance may  be  compelled,  nor  to  discuss  the  principles  bear- 
ing on  the  subject.  For  full  information  on  these  points,  resort 
must  be  had  to  works  on  equity  jurisprudence  where  the  matter 
is  treated  of  at  length.  It  may  be  stated  in  general,  however, 
that  it  is  now  the  established  course  to  grant  relief,  by  a  decree 
for  specific  performance  in  equity,  in  favor  of  a  party  who  estab- 
lishes an  equitable  right  thereto,  whenever  the  remedy  at  law  is 
inadequate,  either  from  the  nature  of  the  contract  or  from  the 
character  of  the  subject-matter,  if  the  specific  execution  is  pos- 
sible and  can  be  beneficially  accomplished.  See  2  Bouv.  Inst. 
509  ;  MeGlune  v.  White,  5  Minn.  178. 

The  specific  performance  of  a  contract  is  a  matter,  not  of  abso- 
lute right,  but  of  sound  discretion  in  the  court  {Burling  v.  King, 
46  How.  452)  ;  and  this  is  especially  true  where  the  interests  of 
infants  are  concerned.  Sherman  v.  Wright,  49  N.  Y.  (4  Sick.) 
227 ;  Seymour  v.  Belancey,  6  Johns.  Ch.  222 ;  St.  John  v.  Benedict, 
id.  111.  As  a  basis  upon  which  the  discretion  of  the  court  may 
be  exercised,  the  rule  is  stated  to  be,  that  contracts  will  not  be 
permitted  to  be  broken  where  there  is  not  a  plain,  adequate  and 
complete  remedy  at  law ;  or  where  the  damages  cannot  be  known 
or  estimated  with  any  exactness,  either  because  the  effect  will 
•show  itself  only  after  a  long  time,  or  for  any  other  reason.  In 
cases  coming  within  these  definitions  it  would  be  inequitable  and 
unjust  to  permit  fair,  honest  contracts  to  be  avoided.  Marsh  v. 
Blackman,  50  Barb.  329.  See  2  Story's  Eq.  Jur.,  §  718  ;  3  Pars, 
on  Cont.  350  ;  Matins  v.  Brown,  4  N.  Y.  (4  Comst.)  403  ;  JliU  v. 
RocMngham  Bank,  44  N.  H.  567. 

But  the  court  will  require,  as  ground  for  granting  relief  in  the 
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Parties,  pleadicgs,  practice  and  proceedings. 

premises,  that  the  agreement  sought  to  be  enforced  shall  be  cer- 
tain in  its  terms,  mutual  in  its  character,  fair  and  just,  founded 
on  an  adequate  consideration,  and  be,  in  its  nature  and  circum- 
stances, unobjectionable  to  a  court  of  equity.  Burling  v.  King, 
46  How.  452. 

A  court  of  equity  may  enforce  specific  performance  of  a  con- 
tract to  sell  land,  although  the  land  is  situated  in  another  State 
and  the  contract  was  made  and  to  be  performed  there,  if  the 
defendant  was  duly  served  and  subjected  to  the  jurisdiction  of 
the  court.  Myres  v.  DeMier,  4  Daly,  343.  See  also  Vol.  1,  p. 
17.  And  it  is  held  that  a  covenant  in  a  lease  to  repair  will, 
in  a  proper  case,  be  specifically  enforced  in  equity.  Beck  \. 
Allison,  4  Daly,  421. 

Where  a  purchaser  at  a  judicial  sale  afterward  promises  to 
waive  the  sale  and  to  reconvey  to  the  debtor,  and  the  latter,  rely- 
ing upon  the  promise,  loses  his  opportunity  to  move  to  open  the 
sale,  the  court  may  compel  specific  performance  of  the  promise 
equally  as  in  the  case  of  an  agreement  made  before  the  sale, 
especially  where  there  has  been  part  payment.  Morrill  v. 
Cooper,  65  Barb.  512. 

Where  no  provision  is  made  for  determining  the  price  with 
certainty,  the  power  of  the  court,  to  compel  specific  performance, 
is  questioned.     SharTcey  v.  Larkin,  52  N.  Y.  (7  Sick.)  623. 


ARTICLE  II. 

PARTIES,   PLEADIKGS,   PRACTICE  AND   PROOEEDIKGS. 

Section  1.  Parties. 

a.  Plaintiff.  As  a  general  rule,  in  an  action  for  the  specific 
performance  of  a  contract  of  sale,  the  parties  to  the  contract  are 
the  only  proper  parties  to  the  action.  Peacock  v.  Parson,  11 
Beav.  355  ;  Tasker  v.  Small,  6  Sim.  633 ;  Wood  v.  White,  4  Myl. 
&  Cr.  460.  In  case  the  vendor  dies,  and  an  action  is  brought  by 
his  personal  representatives  for  a  specific  performance  of  the  con- 
tract, all  the  heirs  of  the  vendor  should  be  made  parties,  either  as 
plaintiffs  or  defendants.  Champion  v.  Brown,  6  Johns.  Ch.  402  ; 
Morgan  v.  Morgan,  2  Wheat.  297 ;  Poberts  v.  Mar  chant,  1  Hare, 
547.  So,  if  the  vendee  should  die,  in  an  action  brought  by  the 
vendor  or  his  personal  representatives  for  a  specific  performance, 
the  heirs  or  devisees,  if  any,  of  the  vendee,  as  well  as  his  per- 
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Defendant. 

sonal  representatives,  should  be  made  parties  to  the  action. 
Townsend  v.  Qhampemo^one,  9  Price,  130. 

Parties  to  whom  real  estate  is  devised,  with  a  general  and 
beneficial  power  to  devise  by  will,  and  a  limitation  over  from 
one  to  the  other  in  case  of  the  death  of  either,  intestate  and  with- 
out issue,  can  convey  good  title  to  a  purchaser,  and  can,  there- 
fore, enforce  specifit  performance  of  a  contract  of  purchase  against 
a  purchaser  to  whom  they  have  tendered  such  title.  Freeborn 
V.  Wagner,  4  Keyes,  27 ;  S.  C,  2  Abb.  Ct.  App.  175  ;  49  Barb.  43. 

In  actions  by  devisees  for  a  specific  performance  of  a  contract 
for  the  sale  of  lands  executed  by  their  testator,  the  executor  of 
the  deceased  is  a  necessary  party  and  must  be  joined  as  plain- 
tiff.   Adams  v.  Green,  34  Barb.  176. 

Individual  purchasers  of  distinct  portions  of  the  same  estate 
cannot  jointly  maintain  an  action  against  the  vendor  to  compel 
a  specific  performance  of  the  contract  of  sale,  for,  each  contract 
being  made  separate  and  independent,  each  case  must  depend 
on  its  own  peculiar  circumstances.    Rayner  v.  Julian,  Dick.  677. 

An  alien,  being  incapable  of  holding  the  estate  to  his  own  use, 
cannot  maintain  an  action  for  a  specific  performance  of  a  con- 
tract respecting  lands.  Orr  v.  Hodgson,  4  Wheat.  465.  Nor 
can  an  infant  sustain  an  action  for  specific  performance,  the 
remedy  not  being  mutual.  FligM  v.  Bolland,  4  Russ.  298. 
See  Sherman  v.  Wright,  49  N.  Y.  (4  Sick.)  227. 

5.  Defendant.  It  is  a  general  rule,  in  case  of  a  contract  for 
the  sale  of  real  estate,  that,  if  the  vendor  dies,  and  an  action  is 
brought  by  his  executor  for  a  specific  performance,  all  the  heirs 
or  devisees  of  the  vendor  should  be  made  parties,  either  as  plain- 
tiffs or  defendants.  And,  if  the  vendee  should  die,  in  a  like 
action  brought  by  the  vendor,  or  his  personal  representatives, 
the  heirs  or  devisees,  if  any,  of  the  vendee,  and  his  personal  rep- 
resentatives, should  be  made  parties  to  the  action.  Morgan  v. 
Morgan,  2  Wheat.  297  ;  Champion  v.  Brown,  6  Johns.  Ch.  402  ; 
Townsend  v.  Champernowne,  9  Price,  130. 

The  vendee,  who  has  assigned  his  contract,  is  a  proper  party, 
in  a  suit  by  his  assignee  against  the  vendor  for  a  specific  per- 
formance ;  but,  if  he  is  omitted,  and  no  objection  be  raised  till 
the  hearing,  the  court  will  direct  a  decree,  on  his  executing  and 
filing  an  assent  and  agreement,  in  proper  form,  to  be  bound  by 
the  decree.  Voorhees  v.  DeMeyer,  3  Sandf.  Ch.  614;  S.  C,  2 
Barb.  37. 
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Demand  of  jury,  and  proceedings  thereon. 

In  order  to  obtain  the  specific  performance  of  a  contract  with. 
a  corporation  for  the  sale  of  real  estate,  the  trustee  who  holds 
the  legal  title  to  the  corporation  lands  should  be  made  a  co- 
defendant  with  the  corporation.  Morrow  v.  Lawrence^  7  Wis. 
574. 

It  is  erroneous  to  make  a  mere  agent  a  party  to  an  action  for 
the  specific  performance  of  a  contract ;  and  if  he  is  made  a  party 
the  plaintiff  will  not  be  entitled  even  to  judgment  for  costs  against 
him,  although  he  fails  to  answer.  Boydv.  VanderJcemp,  1  Barb. 
Ch.  273. 

In  an  action  for  the  specific  performance  of  a  contract  to  convey 
several  lots  of  land,  being  part  of  a  tract  owned  by  one  of  the 
defendants,  and  upon  wliich  he  had  given  mortgages  prior  to 
the  contract  to  sell,  it  was  held  that  the  prior  mortgagees  were 
Improperly  made  parties  defendants.  They  should  not  be  in- 
volved in  a  lawsuit  in  anticipation  that  they  might  foreclose 
and  sell  the  plaintiff's  lots  first.  Chapman  v.  Draper,  10  How. 
367 ;  S.  C.  affirmed,  17  N.  Y.  (3  Smith)  125. 

Section  2.  Action,  how,  when,  and  where  commenced. 

a.  Summons.  The  action  for  specific  performance  is  com- 
menced by  the  service  of  a  summons,  which  should  be  framed 
under  the  second  subdivision  of  section  129  of  the  Code.  See 
Vol.  1,  p.  477.    The  summons  should  be  for  relief. 

b.  When  commenced.  An  action  for  the  specific  performance 
of  a  contract,  whether  it  grows  out  of  a  contract  under  seal,  a 
written  instrument  not  under  seal,  or  a  parol  contract,  is  included 
in  section  97  of  the  Code,  and  is  barred  at  the  expiration  of  ten 
'years  from  the  time  the  cause  of  action  accrued.  Peters  v.  Dela- 
plaine,  49  N".  Y.  (4  Sick.)  362.  See  Bruce  v.  lilson,  25  N.  Y. 
(11  Smith)  194;  Roberts  v.  SyJces,  8  Abb.  345  ;  S.  C,  30  Barb. 
173 ;  Hubbell  v.  Sibley,  5  Lans.  59  ;  S.  C.  affirmed,  50  IST.  Y.  (5 
Sick.)  468. 

A  right  of  action  for  a  specific  performance  accrues  upon  the 
refusal  of  the  vendor  to  perform  as  required  by  the  terms  of  the 
contract,  and  the  fact  that  the  vendor  could  not  then  ^ive  a  per- 
fect title,  does  not  affect  the  cause  of  action  or  the  extent  of  the 
relief,  but  operates  merely  to  modify  the  form  of  the  decree,  sub- 
stituting compensation  or  indemnity  in  part  for  a  full  specific 
performance.  It  is  no  answer,  therefore,  to  a  claim  that  the 
statute  of  limitations  then  commenced  running,  that  the  form  of 
relief  the  vendee  could  then  have  had,  was  not  precisely  the  same 
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Wliere  commenced  —  Pleadings —  Complaint  —  Form  of  complaint. 

as  that  subsequently  attainable.    Peters  v.  Delaplaine,  49  N. 
Y.  (4  Sick.)  362. 

c.  Where  commericed.  The  action  may  be  commenced  in  any 
court  having  general  equity  jurisdiction.  See  Bowen  v.  Irish 
Presbyterian  Congregation,  6  Bosw.  245 ;  Christy  v.  Lihby,  5 
Abb.  ]Sr.  S.  192,  200;  S.  C,  2  Daly,  418;  Van  Pelt  v.  United 
States  Metallic  Spring,  etc.,  Co.,  13  Abb.  N.  S.  325.  As  to  the 
jurisdiction  of  county  courts  in  such  actions,  see  Williston  v.  Wil- 
Uston,  41  Barb.  635 ;  ante,  vol.  1,  p.  390. 

Section  3.  Pleadings. 

a.  Complaint.  The  complaint  in  an  action  for  specific  perform- 
ance should  allege  a  readiness  and  willingness  on  the  part  of  the 
plaintiff  to  perform  the  agreement  set  up  and  an  offer  to  do  so. 
HaigM  v.  Child,  34  Barb.  186  ;  Beers  v.  Hendrickson,  6  Rob. 
53  ;  Irvin  v.  Gregory,  13  Gray  (Mass.),  215.  The  better  practice 
is,  however,  to  bring  the  money  into  court  for  the  defendant,  but 
this  is  not  absolutely  necessary.  Id. 

Form  of  coiri,plaint. 
{Title  of  cause.) 
The  plaintiff  complains  and  alleges  : 

1.  That  on  the  day  of  ,  18  ,  the  defendant  was 
seized  in  lee  simple  of  certain  real  property  described  in  the 
agreement  annexed  hereto  ; 

2.  That,  on  the  same  day,  the  plaintiff  and  defendant  entered 
into  an  agreement  under  their  hands  and  seals  whereby  the 
plaintiff  agreed  to  buy,  and  the  defendant  agreed  to  sell,  the 
property  described  in  the  agreement,  which  is  hereto  annexed  ; 

3.  That  on  the  day  of  ,  18  ,  the  plaintiff  tendered 
$  to  the  defendant,  and  demanded  a  conveyance  of  the  said 
property  ; 

4.  That  on  the  day  of  ,  18  ,  the  plaintiff  again 
demanded  such  conveyance  {or  that  the  defendant  refused  to 
convey  the  same  to  the  plaintiff) ; 

5.  That  the  defendant  has  not  executed  such  conveyance  ; 

6.  That  the  plaintiff  is  still  ready  and  willing  to  pay  the  pur- 
chase-money of  the  said  property  to  the  defendant ; 

Wherefore,  the  plaintiff  demands  judgment : 

1.  That  the  defendant  execute  to  the  plaintiff  a  sufficient  con- 
veyance of  the  said  property  {folloming  the  terms  of  the  agree- 
ment) ; 

2.  For  $  damages  for  withholding  the  same. 

5.  Answer.  If  the  answer  of  the  defendant  sets  up  a  contract 
essentially  different  from  that  stated  in  the  complaint,  the  latter, 
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Trial  —  Judgment — Relief  granted  —  Form  and  contents  —  How  enforced. 

if  by  parol,  cannot  be  specifically  enforced.     HaigM  v.  Child, 
34  Barb.  186  ;  Morrill  v.  Cooper,  65  id.  512. 

The  defendant  need  not  set  up  the  statute  of  frauds  in  his  an- 
swer. Under  the  modern  rule,  the  party  is  only  called  upon  to 
allege  the  facts  he  intends  to  prove,  and  need  not  set  out  or  refer 
to  the  statute  he  intends  to  rely  upon.  Id. 

It  is  a  good  defense  to  an  action  for  specific  performance  that 
the  buyer  was  misled  by  a  plan  presented  by  the  seller.  Denny 
V.  Hancock,  L.  R.,  6  Ch.  App.  1. 

So  it  is  a  good  defense  that  the  defendant,  a  woman  little 
versed  in  business,  was  induced  to  execute  the  paper  in  the 
absence  of  legal  advice,  and  signed  it  under  a  misapprehension 
of  its  contents  {Cuff  v.  Borland,  55  Barb.  481);  so,  although  there 
be  no  direct  proof  of  fraud  or  undue  influence,  if  it  would  be 
inequitable  to  decree  a  specific  performance.  lb.  Dunnage  v. 
WJiite,  1  Wils.  Ch.  67  ;  Falcke  v.  Gray,  4  Drewry,  659. 

Section  4.  Trial.  The  proceedings  on  the  trial  in  an  action  for 
specific  performance  are  substantially  the  same  as  in  other  equi- 
table actions,  as  to  which,  see,  ante.  Vol.  3,  chap.  3,  p.  212. 

Section  6.  Judgment.  . 

a.  Relief  granted.  Upon  decreeing  a  specific  performance  of  a 
verbal  contract  upon  the  ground  of  part  performance,  the  court 
will  be  governed  by  the  same  principles  in  adjusting  the  equities  * 
of  the  parties  as  upon  a  written  contract.  And  if  the  seller  is 
not  able  fully  to  comply  with  the  contract  the  court  will  allow  the 
buyer,  at  his  election,  to  have  the  contract  specifically  performed, 
so  far  as  the  seller  can  perform  it,  and  to  have  an  abatement  out 
of  the  purchase-money,  or  compensation  for  any  deficiency  in 
the  title,  quantity  or  other  matters  touching  the  estate  ;  that  is, 
the  purchaser  may  demand  a  partial  performance  of  the  contract, 
with  compensation  for  any  inability  fully  to  perform.  Harsha 
V.  Reid,  45  N.  Y.  (6  Hand)  415  ;  Voorliees  v.  De  Meyer,  3  Sandf. 
Ch.  614 ;  S.  C,  2  Barb.  37  ;  Mills  v.  Van  VoorMes,  20  IST.  Y- 
(6  Smith)  412  ;  Peters  v.  Delaplaine,  49  IST.  Y.  (4  Sick.)  362.  See, 
ante.  Vol.  3,  p.  630 ;  Wademan  v.  A.  &  S.  R.  R.  Co..  51  N.  Y. 
(6  Sick.)  572  ;  Clarke  v.  R.  L.  &  N.  Falls  R.  R.  Co.,  18  Barb.  350 ; 
Morss  V.  Elmendorf,  11  Paige,  277.  The  court  may  give  a  lien 
on  the  vendor's  title  for  advances  made  by  the  purchaser,  but 
not  for  his  damages.  Stetienson  v.  Spratt,  3  Jones  &  S.  496. 
b.  Form  and  contents.  See,  ante.  Vol.  3,  pp.  630-633. 
e.  How  enforced.    See,  ante,  Vol.  4,  p.  207. 


168  SPECIFIC  PEEFORMANCE. 

Incidental  remedies  —  Attacliment  —  Receiver  —  Injunction  —  Ne  exeat. 

Section  6.  Incidental  remedies. 

a.  AUacJiment.  It  is  lield  that  an  attachment  may  issue  in  an 
action  to  compel  the  specific  performance  of  a  contract  to  pur- 
chase land,  and  to  recover  the  purchase-money  contracted  to  be 
paid  by  the  defendant.  Corson  v.  Ball,  47  Barb.  452.  See  Van 
Wyck  V.  Bauer,  9  Abb.  N.  S.  142. 

b.  Receiver.  In  an  action  for  the  specific  performance  of  a  con- 
tract, a  receiver  may  be  appointed  where  it  appears  that  the  pur- 
chaser can  be  compelled  to  execute  his  contract,  and  that  the 
circumstances  of  the  case  rend.er  such  appointment  necessary. 
Metcalfe  v.  Pulvertoft,  1  Ves.  &  B.  180  ;  Hall  v.  JenMnson,  2  id. 
125 ;  Boehm  v.  Wood,  2  Jac.  &  Walk.  236  ;  ShaJcel  v.  Marl- 
horougTi,  4  Mad.  463.  And  where  either  party  to  a  contract  for 
the  sale  of  property  refuses  to  complete  the  contract,  after  per- 
formance on  the  part  of  the  other  party,  a  receiver  will  be  ap- 
pointed on  a  suit  brought  by  the  aggrieved  party  for  a  specific 
performance.  See  id. ;  McQloud  v.  Phelps,  2  Jur.  962  ;  Kennedy 
V.  Lee,  3  Mer.  448. 

c.  Injunction.    See,  ante,  "Vol.  2,  pp.  16,  58,  74,  75. 

d.  Ne  exeat.  In  an  action  for  a  specific  performance,  the 
plaintiff  is  not  entitled  to  a  ne  exeat,  unless  the  demand  which 
is  sought  to  be  enforced  against  the  defendant  is  the  payment  of 

'purchase-money  which  is  clearly  due.  De  Bivaflnoli  v.  Cor- 
setti,  4  Paige,  264 ;  Brown  v.  Haff,  5  id.  235  ;  Oowdin  v.  Oram, 
3  Ed.  Ch.  231.  And  the  plaintiff  in  such  cases  must  also  show 
afiirmatively  that  he  is  able  to  make  a  good  title  to  the  property 
sold.  The  remedy  will  be  denied  unless  the  court  is  convinced 
that  there  must  be  a  specific  performance.  Id. ;  Morris  v.  Mo- 
Neil,  2  Russ.  604.  See  Hayes  v.  Willio,  11  Abb.  N.  S.  167 ;  S. 
C.  reversed,  4  Daly,  259  ;  ante,  Vol.  2,  p.  274. 


CHAPTER  XVIII. 

EEFOKMATION"  OF  CONTEACTS. 
AKTICLE  I. 

WHEK  A  SUIT  WILL  LIB  TO   COMPEL  THE  KEEOEMATION   OF  A  CONTRACT. 

Section  1.  In  general.  Ttiecorrectionof  mistakes  in  written  in- 
struments, occurring  by  accident,  fraud,  or  otlierwise,  has  been  one 
of  the  acknowledged  branches  of  equity  jurisdiction  from  the 
earliest  times,  and  the  party  injured  by  the  mistake  has  a  right  to 
demand  its  correction,  upon  furnishing  satisfactory  proof  that  it 
has  been  made.  See  Gillespie  v.  Moon,  2  Johns.  Ch.  585  ;  Ms7i- 
ell  V.  Bell,  Clarke's  Ch.  37.  In  some  cases  of  mistake  the  written 
agreement  contains  less  than  the  parties  intended  ;  in  other  cases 
it  contains  more  ;  and  sometimes  it  simply  varies  from  the  intent 
of  the  parties  by  expressing  something  different  in  substance 
from  the  truth  of  that  intent.  In  all  such  cases,  if  the  mistake  is 
clearly  made  out  by  proofs  entirely  satisfactory,  equity  will  re- 
form the  contract,  so  as  to  make  it  conformable  to  the  precise 
intent  of  the  parties.  0'  Neil  v.  League,  8  Ala.  345  ;  1  Story' s  Eq. 
Juris.,  §  152. 

But  the  authority  which  a  court  of  equity  has  to  reform  a 
written  instrument  does  not  extend  to  any  alteration  of  a  con- 
tract, bat  merely  to  the  correction  of  mistakes  therein.  It  will 
not  answer  for  a  party  to  call  upon  a  court  to  spell  out  a  con- 
tract, or  for  the  court  to  impose  one  upon  the  parties  which 
neither  of  them  has  really  made.  Oarnar  v.  Bird,  57  Barb.  277  ; 
StoMard  v.  Hart,  23  N.  Y.  (9  Smith)  556  ;  Kent  v.  Manchester, 
29  Barb.  595  ;  New  York,  etc.  v.  Northwestern,  etc.,  31  id.  72. 
Nor  will  the  court  interfere  without  the  clearest  and  most  satis- 
factory proof  of  the  mistake,  and  of  the  real  agreement  {Board- 
man  V.  Davidson,  7  Abb.  N.  S.  439  ;  Marvin  v.  Bennett,  26 
Wend.  169  ;  affirming  S.  C,  8  Paige,  312  ;  Lyraan  v.  United,  Ins. 
Co.]  YI  Johns.  373 ;  Phoenix  Fire  Ins.  Oo.  v.  Ournee,  1  Paige, 
278) ;  and  it  must  be  a  mutual  mistake.  Welles  v.  Yates,  44  N, 
y.  (5  Hand)  525  ;  Kent  v.  Manchester,  29  Barb.  595 ;  Lanier  v. 
Vol.  VI.— 22 
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W'l/man,  5  Rob.  147 ;  JVevius  v.  Bunlap,  33  N.  Y.  (3  Tiff.)  676. 
Bat  mistake  on  one  side  and  fraud  on  the  other  will  authorize  a 
reformation.  Welles  v.  Yates,  4,4:  N.  Y.  (5  Hand)  525  ;  -Rider  v. 
Powell,  28  N.  Y.  (1  Tiff.)  310  ;  Barlow  v.  Scoit,  24  N.  Y.  (10 
Smith)  40 ;  Oillespie  v.  Moon,  2  Johns.  Ch.  585.  See  Blood- 
good  V.  Sears,  64  Barb.  71.  Equity  will  also  grant  relief  where 
an  attempt  to  perform  an  existing  contract,  as  by  execution  of  a 
deed,  fails,  through  misunderstanding  on  the  part  of  the  grantor, 
as  to  the  effect  of  the  instrument  by  which  perforrhance  is  at- 
tempted, although  the  mistake  be  not  mutual.  Welles  v.  Yates, 
44  N.  Y.  (5  Hand)  525.     See  Coles  v.  Bowne,  10  Paige,  534. 

In  a  recent  case  the  rule  is  stated  to  be  that "  the  mistake  which 
will  warrant  a  court  of  equity  to  reform  a  contract  in  writing 
must  be  one  made  by  both  parties  to  the  agreement,  so  that  the 
intentions  of  neither  are  expressed  in  it ;  or  it  must  be  the  mistake 
of  one  party,  by  which  his  intentions  have  failed  of  correct 
expression,  and  there  must  be  fraud  in  the  other  party  in  taking 
advantage  of  that  mistake  and  obtaining  a  contract  with  the 
knowledge  that  the  one  dealing  with  him  is  in  error  in  regard  to 
what  are  its  terms."  Justice  Folger  in  Bryce  v.  Lorillard  Fire 
Ins.  Co.,  55  N.  Y.  (10  Sick.)  240. 

Mistake  of  a  material  fact  by  one  of  the  parties  to  a  contract 
cannot,  in  general,  be  reformed,  as  in  such  case  there  is  no  inutual 
agreement ;  and  to  exercise  this  power,  where  one  party  only  has 
been  in  error  and  the  other  has  correctly  understood  it,  would  be 
making  a  new  contract  for  the  parties,  and  would  be  doing  injus- 
tice to  the  party  who  made  no  mistake.  Smith  v.  MacMn,  4 
Lans.  41 ;  Welles  v.  Yates,  44  N.  Y.  (5  Hand)  525. 

As  a  rule,  the  mistake  must  be  shown  to  be  one  of  fact  and  not 
of  law,  ignorance  of  the  law  being  no  ground  of  relief.  Kent  v. 
Manchester,  29  Barb.  595.  But  where  a  party,  acting  in  igno- 
rance of  a  plain  and  settled  rule  of  law,  is  induced  to  give  up  a 
portion  of  his  indispensable  property  to  another  under  the  name 
of  a  compromise,  a  court  of  equity  will  relieve  him  from  his  mis- 
take. See  Moak's  Van  Sant.  PL  376  ;  Naylor  v.  Winch,  1  Sim. 
&  Stu.  564.  And  a  concealment  or  misstatement  of  the  law  may 
operate  as  a  fraud,  from  which  the  party  should  be  relieved. 
Coolce  V.  Nathan,  16  Barb.  342.  So,  where  parties  intending  to 
reduce  a  parol  agreement  to  writing,  and  because  they  are  igno- 
rant of  the  force  of  language  and  misunderstand  the  meaning  of 
the  terms  used,  make  a  contract  different  from  that  designed, 
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equity  will  grant  relief  by  reforming  the  instrument  and  compel- 
ling the  parties  to  execute  and  perform  their  agreement  as  they 
made  it.  It  matters  not  whether  such  mistake  be  called  one  of 
law  or  of  fact.  Pitcher  v.  Hennessey,  48  JST.  Y.  (3  Sick.)  415. 
See  0'  Donnell  v.  Harmon,  3  Daly,  424 ;  Fellows  v.  Heermans, 
4  Lans.  230. 

The  following  are  some  of  the  instances  in  which  the  court  will 
interfere  to  reform  a  contract :  A  sheriff's  deed  may  be  corrected 
on  the  ground  of  mistake.  Bartlett  v.  Judd,  21  N.  Y.  (7  Smith) 
200  ;  affirming  S.  C,  23  Barb.  262.  See  Mason  v.  White,  11  Barb. 
173  ;  Laub  v.  Buckmiller,  17  N.  Y.  (3  Smith)  620.  And  where  the 
boundaries  of  land  sold  are  pointed  out,  but  by  mistake  the 
description  includes  other  lands,  a  correction  may  be  had.  Bent- 
ley  V.  SmitJi,  2  Keyes,  342  ;  S  C,  1  Abb.  Ct.  App.  126  ;  Johnson 
V.  Taber,  10  N".  Y.  (6  Seld.)  319.  See  White  v.  Williams,  48  N.  Y. 
(3  Sick.)  344  ;  reversing  S.  C,  48  Barb.  222.  So,  where  the  wrong 
lot  is  inserted  in  a  deed  by  mistake  (Knowles  v.  McCamly,  10 
Paige,  342),  or  the  right  to  use  an  alley  was  so  omitted.  Newcomb 
V.  Ketteltas,  19  Barb.  608  ;  S.  C.  affirmed,  17  N.  Y.  (3  Smith)  491. 
A  contract  to  give  a  mortgage,  omitting  a  clause  that  interest 
should  be  paid  on  the  principal  annually,  may  be  reformed. 
Eider  v.  Powell,  28  N.  Y.  (1  Tiff.)  310.  And  so,  where  a  condi- 
tion in  a  lease  that  rent  should  cease  on  destruction  of  the  prem- 
ises was  accidentally  omitted.  Gates  v.  Oreen,  4  Paige,  355 ;  Wood 
V.  Hubhell,  10  IST.  Y.  (6  Seld.)  479. 

A  court  of  ecLuity  has  jurisdiction  to  correct  mistakes  in  poli- 
cies of  insurance  as  well  as  in  all  other  written  instruments. 
Phoenix  Ins.  Go.  v.  Ournee,  1  Paige,  278.  And  it  seems  that 
where  a  material  misdescription  of  the  subject  of  insurance  is 
inserted  in  a  policy  in  consequence  of  a  mutual  mistake  or  mis- 
understanding of  the  insurer  and  the  insured,  a  proper  case  arises 
for  a  reformation  of  the  contract.  N.  Y.  Ice  Co.  v.  N.  W.  Ins.  Co., 
21  How.  296  ;  S.  C,  12  Abb.  414 ;  23  IST.  Y.  (9  Smith)  357. 

A  mistake  in  a  deed  to  a  trustee  may  be  corrected,  notwith- 
standing a  subsequent  conveyance  to  the  cestui  que  trust.  Such 
conveyance  not  being  founded  on  any  new  consideration,  the 
grantee  therein  is  not  entitled  to  protection  as  a  bona  jlde  pur- 
chaser.   Le  Roy  v.  Piatt,  4  Paige,  77. 
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ARTICLE  II. 

PARTIES,  PLEADINGS,  PKACTICE  AND  PEOCEEDINGS. 

Section  1.  Parties.  See,  as  to  the  general  rules  relating  to 
parties,  ante,  Vol.  1,  p.  88.  The  cause  of  action  for  the  reforma- 
tion of  a  contract  on  account  of  fraud  or  mutual  mistake  is 
assignable,  and  passes  by  an  assignment  of  the  contract.  And 
where  a  party  having  a  cause  of  action  as  stated  assigns  the  con- 
tract to  another,  himself  and  the  assignee  both  acting  under  the 
same  mistake  as  that  under  which  he  first  entered  into  the  con- 
tract, the  assignee  may  maintain  an  action  directly  against  the 
other  original  party  to  the  contract  to  have  it  reformed  and  spe- 
cifically enforced.  BenUey  v.  Smith,  2  Keyes,  342  ;  S.  C,  1  Abb. 
Ct.  App.  126. 

As  to  the  necessary  parties  in  an  action  seeking  to  reform  a 
general  assignment  on  the  ground  that  the  party  preferred  was 
misnamed,  see  Garner  v.  Wright,  24  How.  144 ;  S.  C.  affirmed,  28 
id.  92. 

b.  Defendants.  In  an  action  to  foreclose  a  mortgage,  brought 
by  the  assignee  thereof,  the  mortgagor  has  the  right  to  set  up 
and  prove  a  mistake  in  the  drawing  of  the  instrument,  and  to 
have  such  mistake  reformed  ;  and  the  absence  of  the  assignor  as 
a  party  will  not  bar  him  from  such  relief.  The  assignor  is  not  a 
necessary  party  to  the  action,  as  upon  the  coming  in  of  the  answer, 
and  notice  thereby  of  the  defendant's  claim,  the  plaintiff  may 
give  notice  of  such  claim  to  the  assignor,  and  offer  to  him  the 
future  management  of  the  suit,  which  would  make  the  judgment 
binding  upon  him  in  respect  to  the  fact  of  the  mistake.  Andrews 
V.  Gillespie,  47  N.  Y.  (2  Sick.)  487. 

Section  2.  Action  liow,  when  and  where  commenced. 

a.  Sow  commenced.  An  action  for  the  reformation  of  a  con- 
tract is  commenced  in  the  usual  way,  by  the  service  of  a  sum- 
mons, which  should  be  in  the  form  for  relief,  under  subdivision 
2,  section  129  of  the  Code.  See  McBougall  v.  Cooper,  31  IS".  Y. 
(4  Tiff.)  498. 

5.  When  commenced.  All  actions  of  an  equitable  nature,  with 
certain  designated  exceptions,  must  be  commenced  within  ten 
years  after  the  cause  of  action  shall  have  accrued.     See  Code,  §  97. 
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An  action  for  the  reformation  of  a  contract  on  the  ground  of  a 
mistake,  not  being  excepted  from  the  general  rule,  must  be 
regarded  as  within  the  ten  years'  limitation.  Where  the  action  is 
for  relief  on  the  ground  of  fraud,  the  operation  of  the  statute 
will  be  suspended  until. the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud.  See  Code,  §  91,  subd.  6  ;  Gates 
V.  Andrews,  37  N.  Y.  (10  Tiff.)  657  ;  S.  C,  5  Trans.  App.  176  ; 
ante,  Vol.  1,  pp.  52,  53. 

Formerly,  delay  in  commencing  the  proceedings  did  not  alone 
prevent  the  granting  of  relief ;  and  in  an  early  case,  a  mistake 
in  a  deed  was  corrected  after  the  lapse  of  fourteen  years,  there 
being  then  no  statute  barring  the  action  if  not  commenced  within 
that  period.  Gillespie  v.  Moon,  2  Johns.  Ch.  585.  And  there  is 
now  no  rule  of  law  fixing  the  period  within  which  a  man  may 
discover  that  a  writing  does  not  express  the  contract  which  he 
supposes  it  to  contain,  and  which  bars  him  of  relief,  for  delay  in 
asserting  his  rights,  other  than  that  contained  in  the  statute  lim- 
iting the  time  within  which  to  bring  the  action.  Bidwell  v.  Astor 
Mutual  Ins.  Co.,  16  N.  Y.  (2  Smith)  263.  See  further  on  this 
point,  BartleU  v.  Judd,  21  N.  Y.  (7  Smith)  200  ;  Andrews  v. 
Gillespie,  47  N.  Y.  (2  Sick.)  487  ;  Gillespie  v.  Carpenter,  1  Rob. 
65  ;   Welles  v.  Yates,  44  N.  Y.  (5  Hand)  525. 

c.  WTiere  commenced.  The  action  may  now  be  commenced  in 
the  supreme  court,  or  in  any  other  court  having  general  equity 
jurisdiction.  See  Van  Pelt  v.  United  States  Metallic  Spring, 
etc.,  Co.,  13  Abb.  N.  S.  325,  328. 

Section  3.  Pleadings. 

a.  Complaint.  Where  the  reformation  of  a  written  instrument 
is  sought,  on  the  ground  that  a  mistake  exists  therein,  the  facts 
entitling  the  plaintiff  to  such  relief  should  be  distinctly  stated  in 
the  complaint.  Lamoreux  v.  Atlantic  Mutual  Ins.  Co.,  3  Duer, 
680.  Omitting  to  allege  that  the  mistake  was  mutual  has  been 
held  sufficient  to  render  the  pleading  invalid  {Kreitz  v.  Frost,  5 
Abb.  N.  S.  277;  Mills  v.  Lewis,  55  Barb.  179  ;  S.  C,  37  How. 
418  ;  Story  v.  Conger,  36  N.  Y.  [9  Tiff.]  673  ;  S.  C,  3  Trans.  App. 
211)  ;  but  this  rule  is  subject  to  the  qualification  that  there  must 
be  no  fraud  on  the  part  of  the  party  against  whom  the  reforma- 
tion is  sought.  Story  v.  Conger,  36  N.  Y.  (9  Tiff)  673 ;  S.  C,  3 
Trans.  App.  211 ;  Welles  v.  Yates,  44  N.  Y.  (5  Hand)  525  ;  Bar- 
low V.  Scott,  24  N.  Y..(10  Smith)  40  ;  Rider  v.  Powell,  28  N.  Y. 
(1  Tiff.)  310. 
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A  complaint  seeking  to  have  a  written  contract  reformed,  and 
for  judgment  thereon  when  reformed,  states  but  a  single  cause  of 
action.  Oooding  v.  McAUster,  9  How.  123.  See  Laub  v.  BtbcJc- 
miller,  17  IST.  Y.  (3  Smith)  620  ;  Bartlett  v.  Judd,  21  IST.  Y.  (7 
Smith)  200.  As  to  the  allegations  in  a  complaint  seeking  to  re- 
form a  mortgage  on  the  ground  of  fraud,  and  for  foreclosure  as 
reformed,  see  De  Peyster  v.  HasbroucTc,  11  N.  Y.  (1  Kern.)  582. 

In  order  to  show  that  a  written  contract  does  not  conform  to 
the  actual  agreement  made  and  intended  to  have  been  reduced 
to  writing,  the  actual  agreement  should  be  stated,  and  the  mis- 
take in  reducing  it  to  writing  alleged.  Wemple  v.  Stewart,  22 
Barb.  154 ;  Barton  v.  SacTcett,  3  How.  358  ;  S.  C,  1  Code  R.  96. 

If  a  deed  complies  in  all  respects  with  a  written  agreement 
between  the  parties,  the  grantee,  who  claims  a  mistake  in  the 
deed,  must  allege  and  prove  that  the  written  agreement  was  also 
the  result  of  mistake.  Christianson  v.  Linford,  3  Eob.  215 ;  S. 
C,  19  Abb.  221. 

Form  of  complaint  for  reformation  of  conveyance,  hy  correcting 
mistake  in  boundary. 

[Title  of  cause.)  ' 

The  above-named  plaintiff,  complaining  of  the  defendant, 
alleges  : 

1.  That  on  the  day  of  ,  18  ,  the  defendant  above 
named  executed  and  delivered  to  the  said  plaintiff,  under  his 
hand  and  seal,  a  deed,  of  which  the  following  is  a  copy  {giving 
a  copy  of  the  deed  in  full) ; 

2.  That  the  premises  intended  to  be  conveyed  were  therein 
erroneously  described  {insert  wherein  the  error  lies,  and  if 
fraud  is  relied  on  state  particularly  the  circumstances  of  it), 
and  in  order  to  make  the  said  deed  effectual  to  pass  any  premises 
whatever  to  this  plaintiff,  and  to  make  it  conform  to  the  actual 
intentions  and  agreement  of  the  parties,  it  is  necessary  that  the 
said  description  should  be  corrected  so  as  to  read  as  follows 
{inserting  description  in  full  as  corrected) ; 

3.  That  the  plaintiff  has  paid  to  the  defendant  the  full  consid- 
eration expressed  in  said  deed  for  the  said  premises  ; 

Wherefore,  the  plaintiff  demands  judgment  that  said  deed  be 
reformed,  as  aforesaid,  and  for  the  costs  of  this  action. 

b.  Answer.  The  defendant  may  answer  by  a  general  denial ; 
but  it  is  held  that  a  general  denial  of  fraud  is  insufficient,  where 
facts  are  alleged  in  the  complaint  from  which  the  court  may  infer 
fraud.     Churchill  v.  Bennett,  8  How.  309 ;  Bykers  v.  Woodward, 


REFORMATION  OF  CONTRACTS.  175. 


Answer  —  TrisJ. 


7  id.  313 ;  Litchfield  v.  Pelton,  6  Barb.  187.  The  defendant  may, 
in  many  cases,  very  honestly  deny  fraud  in  a  transaction  which 
is  actually  tainted  by  it ;  for  what  constitutes  fraud,  particularly 
fraud  in  law,  is  often  a  matter  of  much  diversity  of  opinion. 
The  defendant  must,  therefore,  answer  to  every  material  allega- 
tion. PettiV  V.  Candler,  3  Wend.  618 ;  affirming  S.  C,  1  Paige, 
427. 

It  is  no  defense  to  an  action  for  the  reformation  of  a  contract 
that  the  party  seeking  the  reformation  was  himself  the  scrivener. 
Ball  V.  Storie,  1  Sim.  &  Stu.  210. 

In  an  action  brought  upon  a  contract,  the  defendant  has  a  right 
to  set  up  and  prove  a  mistake  in  the  drawing  of  the  instrument, 
and'have  it  reformed.  See  Andrews  v.  Gillespie,  47  N.  Y.  (2  Sick.) 
487 ;  CTiristianson  v.  Linford,  3  Rob.  215  ;  S.  C,  19  Abb.  221. 

The  answer  in  such  case  may  be  in  the  following  form  : 

{Title  of  cause.) 

The  above-named  defendant,  answering  the  complaint  herein, 
alleges  for  a  counter-claim  thereto  : 

1.  That  on  the  day  of  .,  18  ,  the  plaintiff  sold  to 
the  defendant,  and  agreed  to  convey  to  him,  the  following 
described  premises  {giving  description  in  full) ; 

2.  That  the  defendant  on  his  part  fully  performed  all  the  con- 
ditions thereof,  and  the  plaintiff  executed  and  delivered  to  him 
a  deed  as  and  for  a  conveyance  thereof,  but  which,  by  mistake ' 
in  drawing  the  same,  conveyed  only  the  following  described  prem- 
ises {giving  full  description) ; 

3.  That  the  defendant,  supposing  the  said  deed  to  be  drawn 
agreeably  to  the  contract,  accepted  the  same,  and  entered  into 
possession  of  the  premises  for  which  he  had  agreed  ; 

4.  That  the  premises  described  in  the  complaint  are  a  part  of 
the  premises  designated  in  the  contract,  and  the  same  which,  by 
the  said  mistake,  was  omitted  to  be  included  in  said  deed  ; 

5  That,  upon  discovery  of  said  mistake,  the  defendant  made 
immediate  application  to  the  plaintiff  for  a  correction  thereof,  by 
a  conveyance  of  the  said  omitted  part,  which  the  plaintiff  refused 
to  make ; 

Wherefore,  the  defendant  demands  judgment  that  the  said 
deed  be  reformed  by  the  correction  of  said  mistake  in  the  bound- 
aries {or,  that  the  plaintiff  convey  to  Mm  the  premises  omitted  in 
said  deed,  and  described  as  follows :  give  description). 

Section  4/  Trial.  The  mode  of  proceeding  on  the  trial  is,  in 
most  respects,  the  same  as  that  in  other  actions  of  an  equitable 
nature  ;  as  to  which,  see,  ante,  Vol.  3,  p.  212.    Where  an  issue  is 
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raised  by  the  answer  upon  reforming  the  instrument  under 
which  ejectment  is  brought  (no  issues  having  been  settled  with 
direction  to  try  by  jury),  such  issue  should  either  be  tried  by  the 
court  prior  to  the  trial  of  the  principal  issue,  or  reserved  from 
the  jury  on  submission  of  the  jury  issues.  When,  in  such  case, 
therefore,  a  trial  occurs  upon  all  the  issues  made,  it  is  not  error 
if  the  judge  refuses  to  submit  the  question  of  reformation  to  the 
jury  under  evidence  upon  that  issue.  Olendorf  v.  CooTc,  1 
Lans.  37. 

A  court  of  equity  may  reform  a  written  contract  upon  parol 
evidence  of  fraud  or  mistake,  although  the  contract  is  one  which 
the  statute  of  frauds  requires  to  be  in  writing  {Eider  v.  Powell, 
28  N.  Y.  [1  TiflF.]  310  ;  S.  C,  4  Abb.  Ct.  App.  63 ;  Huss  v.  Mor- 
ris, 63  Penn.  St.  867  ;  1  Story's  Eq.  Jur.,  §  161 ;  Gillespie  v. 
Moon,  2  Johns.  Ch.  585) ;  but  the  proof  of  mistake  should  be 
clear  and  positive.  Lyman  v.  United  Ins.  Go.,  Yl  Johns.  373  ; 
Marvin  v.  Bennett,  26  Wend.  168  ;  affirming  S.  C,  8  Paige,  312  ; 
Wemple  v.  Stewart,  22  Barb.  154 ;  Boardman  v.  Davidson,  7 
Abb.  N".  S.  439  ;  Qarnar  v.  Bird,  57  Barb.  277  ;  Pennell  v.  Wil- 
son, 2  Abb.  JSr.  S.  466  ;  S.  C,  2  Rob.  505  ;  Gillespie  v.  Moon,  2 
Johns.  Ch.  585. 

Section  5.  Judgment. 

a.  Belief  granted.  After  the  reformation  of  a  contract  the 
court  may  award  damages  in  the  same  action,  if  such  relief  is 
demanded  in  the  complaint.  A  new  action  to  recover  such  dam- 
ages is  unnecessary.  Bidwell  v.  Astoi-  Mut.  Ins.  Co.,  16  IT.  Y. 
(2  Smith)  263  ;  Gooding  v.  McAlister,  9  How.  123.  Having  juris- 
diction to  amend  the  contract,  the  court  thereby  acquires  the 
right,  incidentally,  to  give  relief  in  damages,  or  by  such  other 
mode  as  justice  may  require.  Welles  v.  Yates,  44  N.  Y.  (5  Hand) 
525.  And  where  a  reformation  is  refused,  the  court  may  award 
damages  if  the  party  be  entitled  to  them,  and  has  framed  his 
complaint  in  a  double  aspect.  McKeon  v.  See,  51  N.  Y.  (6  Sick.) 
800 ;  S.  C,  10  Am.  Rep.  659  ;  affirming  S.  C,  4  Rob.  449,  465 ;  New 
York,  etc.,  v.  Northwestern,  etc.,  28  N.  Y.  (9  Smith)  357. 

&.  Form  and  contents.  See  subject  of  "  Judgment,"  ante,  Vol. 
3,  pp.  618,  625. 

c.  Row  enforced.  See  "Enforcement  of  Judgments,"  ante, 
Vol.  4. 


CHAPTER  XIX. 

EESCINDING  GONTKACTS,  ETC. 
ARTICLE  I. 

■WHEN-   A   PAKTY  MAY   RESCIKD. 

Section  1.  In  general.  We  have  seen  in  the  preceding  chapter 
that  where  the  relief  sought  is  the  reformation  of  the  contract, 
the  general  rale  is,  that,  to  entitle  a  party  to  that  species  of  relief, 
the  mistake  must  be  muhtal,  or  there  must  be  mistake  on  the 
one  side,  and  fraud  on  the  other.  See  Welles  v.  Tates,  4A  IN". 
Y.  (5  Hand)  525.  The  object  of  a  reformation  is  to  make  the 
terms  of  the  contract  express  the  minds  of  the  parties  as  they 
met  upon  the  subject-matter.  But  if  the  minds  of  the  parties 
did  not  meet,  and  one  understood  the  matter  as  expressed  in  the 
agreement,  and  the  other  differently,  there  can  be  no  reformation, 
because  nothing  was  agreed  upon  in  the  minds  of  the  parties. 
In  such  case,  the  proper  relief  to  be  sought  is  the  rescission  of 
the  contract  altogether ;  this  being  the  appropriate  remedy 
where  any  party  has  become  bound  by  a  contract  which  he  never 
intended  to  make,  and  never  would  have  made  but  for  a  mistake 
he  was  laboring  under  in  regard  to  a  material  fact.  See  Smith 
V.  MacMn,  4  Lans.  41.  In  other  words,  mistake  of  a  material 
fact  by  one  of  the  parties  to  a  contract  renders  it  voidable  iui 
equity,  and  an  action  lies  for  its  rescission.  Id. ;  Rider  v.  Powell, 
28  N.  Y.  (1  Tiff.)  310,  316.  And  especially  should  rescission  be^ 
decreed  where  the  adverse  party  took  unconscionable  advantage 
of  the  other's  mistake.  Id. ;  Gillespie  v.  Moon,  2  Johns.  Ch.  585  ; 
Belknap  v.  Sealey,  14  N.  Y.  (4  Kern.)  143.  So,  it  has  been  well 
expressed  that  "the  jurisdiction  for  rescission  arises  where  a 
transaction  is  vitiated  by  illegality  or  fraud,  or  by  reason  of  its 
having  been  carried  on  in  ignorance  or  mistake  of  facts  material 
to  its  operation."  Adams'  Bq.  174. 
Vol.  VI.— 23 
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ARTICLE  II. 

EEMEDIES  ON  EESCISSION. 

Section  1.  When  contract  is  executory.  Jurisdiction  for  the 
rescission  of  contracts  may  be  exercised,  for  canceling  contracts 
of  an  executory  character,  where  such  contracts  are  invalid,  but 
their  invalidity  is  not  apparent  on  the  instrument  itself,  so  that 
the  defense  may  be  nullified  by  delaying  to  sue  untU  the  evidence 
is  lost.    Peake  v.  HigTifield,  1  Russ.  559. 

It  is  a  well-known  maxim  of  the  law  that  "no  action  arises  out 
of  an  immoral  consideration  ; "  and,  therefore,  if  a  contract  of 
such  a  character  be  made,  its  invalidity  will  be  a  defense  at 
law,  so  long  as  it  remains  unexecuted,  and,  if  its  illegal 
character  be  not  apparent  on  the  face  of  it,  will  be  a  ground 

for    cancellation   in   equity.       W v.   B ,   32   Beav. 

574.  Among  the  instances  mentioned,  are  contracts  entered 
into  for  the  purpose  of  gaming  or  smuggling  {RucTcer  v. 
Wynne,  2  Head.  617) ;  for  inducing  or  aiding  prostitution  {Beau- 
mont V.  Reeve,  8  Q.  B.  483  ;  Sherman  v.  Barrett,  1  McMull.  "[S. 
C]  147),  for  compromising  a  criminal  prosecution,  or  for  giving 
usurious  interest  on  a  loan  ;  or  even  for  purposes  which,  though 
not  strictly  illegal,  are  against  the  policy  of  the  law,  as  for  exam- 
ple, for  an  unreasonable  restraint  of  trade.  See  Franco  v.  Bol- 
ton, 3  Ves.  368  ;  Battersby  v.  Smyth,  3  Mad.  110  ;  Thomson  v. 
Thomson,  7  Ves.  470  ;  St.  John  v.  St.  John,  11  id.  535,  536 ; 
^Gray  v.  Mathias,  5  id.  286 ;  Benyon  v.  Nettlefold,  2  Eng.  L.  & 
Eq.  113  ;  Adams'  Eq.  175.  While  the  contract  continues  execu- 
tory, the  maxim  of  "in  pari  delicto''''  has  no  application  ;  for 
the  nature  of  the  contract  would  be  a  defense  at  law,  and  the 
decree  of  cancellation  is  only  an  equitable  mode  of  rendering 
that  defense  effectual.  See  Beatty  v.  Chester,  5  Beav.  113  •; 
Adams'  Eq.  175. 

Section  2.  When  contract  is  executed.  Jurisdiction  for  the 
T.escission  of  executed  contracts  is  exercised  where  it  is  necessary 
to  replace  the  parties  in  statu  quo.  See  Skinner  v.  White,  17 
Johns.  357 ;  Coppedge  v.  Threadgill,  3  Sneed,  377.  In  such  cases 
pecuniary  damages  may  in  some  sense  be  a  remedy  ;  but  if  fraud 
is  complained  of,  equitable  relief  is  the  proper  remedy,  and  it 
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may  be  by  cancellation  of  the  instrument,  or  re-conveyance  of 
the  property  which  has  been  unduly  obtained,  or  by  an  injunc- 
tioil  against  suing  at  law  on  a  vitiated  contract,  or  against  taking 
other  steps  to  complete  an  incipient  wrong.  See  Adams'  Eq. 
174. 

.To  justify  the  rescission  of  an  executed  contract  there  must  be 
some  objection  affecting  the  substance  of  the  contract ;  and  it  is 
held  that  a  contract  can  never  be  rescinded,  except  in  case  of 
fraud  or  palpable  mistake.  Thompson  v.  Jackson,  3  Rand.  (Va.) 
504.     See  PMlUps  v.  Bruce,  Anth.  N.  P.  123.    Mere  inadequacy 
of  price  is  no  ground  of  rescission,  unless  the  inadequacy  be  so 
gross  and  palpable  as  of  itself  to  afford  evidence  of  actual  fraud 
Osgood  V.  FranTclin,  2  Johns.  Ch.  1 ;  S.  C.  affirmed,  14  Johns 
527 ;   Udall  v.  Kenney,  8  Cow.  590  ;  Potter  v.  Emrett,  7  Ired 
Eq.  152  ;  RoMnson  v.  Robinson,  4  Md.  Ch.  183 ;  Erwin  v.  Par 
ham,  12  How.  (U.  S.)  197.    See  Wright  v.  Wilson,  2  Yerg.  294 
Barnett  v.  Spratt^  4  Ired.  Eq.  171 ;  Oifford  v.  Thorn,  1  Stockt, 
702. 

It  may  be  stated  as  a  general  rule  that  a  false  and  fraudulent 
representation  of  a  material  fact,  constituting  an  inducement  to 
the  contract,  and  on  which  the  vendee  relied,  and  had  a  right  to 
rely,  is  a  ground  for  rescission  ;  and  it  is  held  that  the  princi- 
ple equally  applies,  where  the  party  making  the  representation 
was  ignorant  whether  it  were  true  or  false.  Belknap  v.  Bealey^ 
2  Duer,  570  ;  S.  C.  affirmed,  14  N.  Y.  (4  Kern.)  143  ;  Eosevelt  v. 
Fulton,  2  Cow.  129  ;  Sharp  v.  Mayor,  etc.,  of  New  York,  40 
Barb.  256  ;  S.  C,  25  How.  389  ;  Du  Flon  v.  Powers,  14  Abb.  N.  S. 
391 ;  Hunt  v.  Moore,  2  Penn.  St.  105 ;  Joice  v.  Taylor,  6  Gill  & 
Johns.  54  ;  Smith  v.  Rotertson,  23  Ala.  312  ;  Lanier  \.  Hill,  25 
id.  554.  See  Wakeman  v.  Dalley,  51  N.  Y.  (6  Sick.)  27 ;  S.  C, 
10  Am.  R.  551.  Where  both  parties  have  equal  means  of  infor- 
mation, so  that  by  the  exercise  of  ordinary  prudence  and  dili- 
gence either  may  rely  upon  his  own  judgment,  misrepresenta- 
tions, though  false,  will  not  be  considered  fraudulent.  Rocka- 
fellow  V.  Baker,  41  Penn.  St.  319  ;  Hallv.  Thompson,  l^medes  & 
Marsh.  443  ;  Hobis  y.  Parker,  31  Me.  143  ;  Tindall  v,  Harkin- 
son,  19  Ga.  448  ;  Teates  v.  Pryar,  6  Eng.  (Ark.)  68. 
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ARTICLE  III. 

PKOCEEDIK"GS  TO  OBTAIN  EQUITABLE  BELIEF. 

In  general,  the  jurisdiction  of  equity  in  matters  of  fraud  is  not 
affected  by  the  fact  that  there  is  a  concurrent  remedy  at  law. 
Mayne  v.  Oriswold,  3  Sandf.  463 ;  S.  C,  9  N.  Y.  Leg.  Obs.  25. 
And  where  the  object  of  a  suit  is  to  have  a  contract  rescinded 
and  declared  void  for  fraud,  equity  has  jurisdiction,  although 
the  same  amount  of  money  will  be  recovered  on  such  rescission  as 
would  be  given  as  damages  in  an  action  at  law.  The  rescinding 
of  the  contract  is  the  principal  object  of  the  suit  in  equity,  and 
the  recoverj'^  of  money  is  incidental ;  at  law  the  principal  object 
is  damages.  Id. 

Upon  a  proper  case  being  made,  a  court  of  equity  will  rescind 
contracts  in  relation  to  personal  as  well  as  real  estate  ( White  v. 
Clark,  3  Monroe,  390  ;  Hardwick  v.  Fortes'  Adm.,  1  Bibb,  21 3 ; 
Bradbury  v.  Keas,  5  J.  J.  Marsh.  446),  but  the  application  for  a 
rescission  in  either  case  must  usually  be  made  as  soon  as  the  cause 
for  rescission  is  discovered.  Lowber  v.  Selden,  11  How.  526 ;  Hunt 
V.  Singer,  1  Daly,  209  ;  S.  C.  affirmed,  41  N.  Y.  (2  Hand)  620,  n; 
Lawrence  v.  Dale,  3  Johns.  Ch.  23  ;  S.  C.  affirmed,  17  Johns.  437; 
Ayres  v.  Mitchell,  3  S.  &  M.  683.    See,  ante.  Vol.  1,  pp.  52,  53. 

An  action  for  the  rescission  of  a  contract  is  brought  in  the  same 
manner,  and  the  same  rules  are  to  be  observed  generally  on  the 
teial  as  in  other  equitable  actions,  as  to  which  see,  ante,  Vol.  3, 
p.  212. 

ARTICLE  IV, 

PEOCEEDIN-GS  TO   OBTAIN  LEGAL   BELIEF. 

The  jurisdiction  of  the  equity  side  of  the  court  in  setting  aside 
contracts  founded  in  fraud  and  misrepresentation  is  undoubted  ; 
but  if  a  mrty  who  has  been  defrauded  does  not  seek  to  rescind 
a  sale,  but  affirms  it,  and  asks  for  damages  which  he  has  sus- 
tained by  reason  of  fraud  or  imposition  practiced  on  him  in  rela- 
tion to  it,  he  must  seek  his  damages  in  a  court  of  law.  See 
BlacTcwell  v.  Oldham,  4  Dana,  195  ;  HardwicJc  v.  Forbes'  Adm., 
1  Bibb,  212  ;  CocTce  v.  Hardin,  Littell's  Select  Cases,  374  ;  Mayne 
V.  Oriswold,  9  N.  Y.  Leg.  Obs  25  ;  S.  C,  3  Sandf.  463. 
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A  party  who  has  been  induced  to  sell  goods  to  another,  by 
means  of  the  fraudulent  representations  of  the  latter  as  to  his 
solvency,  may  disaffirm  the  contract  and  sue  in  trover.  Hayes 
V.  Jones,  1  Edm.  11.  And  where  goods  are  fraudulently  obtained 
from  an  agent  of  the  owner,  under  pretense  of  a  purchase  for 
cash,  and  after  knowledge  of  the  fraud  the  agent  is  induced  to 
take  notes  for  the  amount,  the  principal  has  a  right  to  rescind 
the  contract  and  sue  for  the  tort.  Armstrong  v.  Tufts,  1  Edm. 
367. 

It  is  the  duty  of  a  party  who  proposes  to  disaffirm,  on  the 
ground  of  fraud,  a  contract  entered  into  by  himself,  his  partner 
or  agent,  to  do  it  at  once,  upon  the  discovery  of  the  fraud.  Bruce 
V.  Davenport,  3  Keyes,  472  ;  S.  C,  5  Abb.  N.  S.  185  ;  3  Trans. 
App.  82.  And  a  vendee,  who  desires  to  rescind  a  contract  of  sale, 
must  rescind  it  in  toto.  He  cannot  5;escind  it  in  part,  and  affirm 
it  as  to  the  residue,  but  must  affirm  or  disaffirm  it  entirely.  Day 
V.  JSr.  Y.  Central  R.  R.  Co.,  53  Barb.  250  ;  Woodruff  v.  Peterson, 
51  id.  252  ;  S.  C,  56  id.  4Q4. 


CHAPTER  XX. 

ENFOECINa  TRUSTS. 
ARTICLE  I. 

JURISDICTION  TO   EH-JOBOB  TEU8TS. 

Section  1.  In  general.  The  enforcement  of  pure  trusts  is  one 
of  the  original  and  inherent  powers  of  a  court  of  equity  ;  the 
only  trusts  cognizable  at  law,  being  cases  of  bailments,  and  that 
larger  class  of  cases  where  the  action  for  money  had  and  received 
for  another's  use  is  maintained  ex  cequo  et  bono.  3  Bl.  Com.  431, 
432  ;  1  Story' s  Eq[.  Jur.,  §  60.  Formerly,  in  this  State,  jurisdic- 
tion for  the  enforcement  of  trusts  vested  in  the  court  of  chan- 
cery ;  but,  by  the  adoption  of  the  State  Constitution  of  1846,  and 
the  subsequent  enactment  of  the  Judiciary  Act  of  1847  (Laws 
of  1847,  chap.  280,  §  16),  this  power  was  transferred  to,  and  is  now 
vested  in,  the  supreme  court.  McCartney  y.  Bostioiclc,  32 'N.Y. 
(5  Tiflf.)  53 ;  S.  C,  31  Barb.  390.  See  Van  Pelt  v.  United  States 
Metallic  Bpring,  etc.,  Co.,  13  Abb.  N.  S.  325. 

As  to  the  extent  of  the  jurisdiction  of  the  court,  it  may  be 
stated  generally,  that  trusts  are  enforced  not  only  against  those 
persons  who  are  rightfully  possessed  of  trust  property,  as  trns- 
tees,  but  also  against  all  persons  who  come  into  possession  of 
the  property  bound  by  the  trust,  with  notice  of  the  trust.  With 
respect  to  that  special  property,  whoever  comes  into  possession 
of  it  is  considered  as  bound  to  the  execution  of  the  trust. 
1  Story's  Eq.  Jur.,  §  533  ;  Bac.  Abr.,  "Legacy,"  M. 

ARTICLE  IL 

PKACTICE   AND   PKOCEEDINGS. 

Section  1.  Action,  how  and  when  Ibronght. 

a.  now  trougM.  An  action  for  the  enforcement  of  a  trust 
should  be  eommenced  by  the  service  of  a  summons,  framed  in 
the  form  for  relief  under  the  second  subdivision  of  section  129  of 
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When  brought  —  Parties  —  Pleadings  —  Costs. 

the  Code.  The  rules  applicable  in  commencing  other  equitable 
actions  also  apply  in  the  case  under  consideration. 

h.  When  irought.  The  statutes  of  limitation  proper  are  not 
applied  in  cases  of  trust ;  but  the  court  will  sometimes  refuse 
relief  on  the  ground  of  lapse  of  time,  and  from  its  inability  to  do 
complete  justice.  See,  ante,  Vol.  1,  p.  66  ;  Hubhell  v.  Medbury, 
53  N.  Y.  (8  Sick.)  98. 

Section  2.  Parties.  It  is  a  general  principle  of  courts  of  equity  in 
cases  of  breach  of  trust,  where  no  general  rule  or  order  of  the 
court  interferes,  and  when  the  facts  of  the  case  call  for  a  contri- 
bution or  a  recovery  over,  that  all  persons  who  should  be  before 
the  court,  to  enable  it  to  make  complete  and  final  judgment,  are 
necessary  parties  to  the  action.  Cunningham  v.  Pell,  5  Paige, 
607.  And  this  rule  has  not  been  abrogated  by  the  Code  of  Pro- 
cedure.    Sherman  v.  Parish,  5.3  N.  Y.  (8  Sick.)  483. 

See  chapter  entitled  "Parties  to  Actions,"  ante,  Yol.  1,  p.  88, 
where  the  rules  as  to  parties  are  fully  stated. 

Section  3.  Pleadings.  The  complaint  in  an  action  for  the 
enforcement  of  a  trust,  as  in  other  actions,  must  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  See  Graff  y.  Bonnett,  31 
N.  Y.  (4  Tiff.)  9.  As  to  the  requisites  of  the  complaint  in  certain 
cases,  see  Coe  v.  Beckwith,  31  Barb.  339 ;  S.  C,  19  How.  398  ; 
10  Abb.  296  ;  Lounsbury  v.  Purdy,  18  N.  Y.  (4  Smith)  515  ; 
Smith  V.  Geortner,  40  How.  185. 

Section  4.  Costs.  As  it  regards  costs  in  such  an  action,  see, 
ante.  Vol.  3,  p.  479.  And,  in  reference  to  judgment,  see  subject 
of  "Judgment"  generally,  ante,  Vol.  3. 


CHAPTER  XXI. 

PEOCBBDINGS  TO  PEOVE  WILLS. 
ARTICLE  I. 

STATUTES   RELATIN'G  TO  WILLS  WHEN   THE  WILL  IS   OUT  OF  THE   STATE. 

Section  1.  Proof  of  will  by  uou-resideut  witness.  The  Eevised 
Statutes  omitted  to  make  provision  for  the  proving  of  wills 
where  the  attesting  witnesses  resided  out  of  the  State,  and 
their  attendance  here  could  not  be  procured.  The  surrogate' s 
court,  to  which  was  committed  the  proof  of  wills  of  real  and  per- 
sonal estates,  being  tribunals  of  special  jurisdiction,  and  having 
no  common-law  powers  like  the  supreme  court,  could  not  issue 
a  commission  in  such  cases,  and  hence  there  might  often  be  a 
failure  of  justice. 

It  might  happen  in  various  ways  that  the  witnesses  to  a  will 
would  reside  out  of  the  jurisdiction  of  this  State.  If  the  will 
were  executed  here  by  a  resident  citizen  in  the  usual  manner,  the 
witnesses  might  change  their  residence  and  live  in  some  other 
State  or  country,  when  it  came  to  be  proved  ;  or  it  might  be  ex- 
ecuted out  of  the  State,  according  to  the  forms  prescribed  by  our 
statute  of  wills,  by  a  resident  of  this  State  who  was  temporarily 
abroad.  In  either  case  the  wUl  would  be  perfectly  valid, 
although  the  surrogate  who  had  jurisdiction  would  be  unable 
to  admit  it  to  probate  for  want  of  power  to  cause  the  testimony 
to  be  taken  and  returned.  To  remedy  this  inconvenience  five 
new  sections  were  introduced  by  way  of  amendment  to  the  title 
of  the  Revised  Statutes  relating  to  the  proof  of  wills,  numbered 
from  63  to  67  inclusive.  Moultrie  v.  Hunt,  23  N.  Y.  (9  Smith) 
394  (406) ;  Isham  v.  Gibbons,  1  Bradf.  69  (76).  See  Laws  1830, 
chap.  320,  §  16  ;  Laws  1840,  chap.  384. 

This  statute  as  amended  provides  that  "  a  will  duly  executed 
according  to  the  laws  of  this  State,  where  the  witnesses  to  the 
same  reside  without  the  jurisdiction  of  this  State,  or  a  duly 
exemplified  or  authenticated  copy  thereof,  when  the  original  will 
is  in  the  possession  of  a  court  or  tribunal  of  justice  in  another 
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Application  for  commission. 

country  or  State,  whence  the  same  cannot  be  obtained,  may  be 
proved  in  the  supreme  court,  upon  a  commission  to  be  issued  for 
that  purpose  on  application  to  that  court.  2  R.  S.  67  (68), 
§  63  a. 

Under  the  provisions  of  this  statute  an  exemplified  or  authen- 
ticated copy  of  a  will  can  be  proved  in  the  supreme  court  only 
when  the  original  will  is  in  the  possession  of  a  foreign  "  court  or 
tribunal."  A  notary  public  is  not  such  a  court  or  tribunal  of 
justice,  according  to  either  the  cdmmon  or  the  civil  law.  And, 
if  there  is  any  thing  in  the  law  of  a  foreign  country  which  confers 
upon  a  notary  any  such  power  or  position  as  would  bring  his 
office  within  the  definition  of  a  court  or  a  tribunal  of  justice,  it 
should  be  proved  as  a  fact.  In  the  Matter  of  Diez,  66  Barb. 
591.     See  S.  C  again,  50  N.  Y.  (5  Sick.)  88. 

The  statute  does  not  in  express  terms  authorize  the  proof  of  a 
will  of  real  property  executed  out  of  this  State,  where  all  the 
subscribing  witnesses  thereto  reside  abroad,  and  are  dead  at  the 
time  of  issuing  the  commission.  It  is  evident,  however,  that  the 
legislature  intended  to  provide  for  such  a  case,  and  the  construc- 
tion put  upon  it  by  the  chancellor  was  that  a  commission  might 
issue  to  prove  a  will  of  real  or  personal  estate  in  any  case  where, 
from  the  absence  of  the  will,  or  the  non-residence  of  witnesses  in 
this  State,  it  cannot  be  proved  in  the  usual  manner  before  the 
surrogate,  that  is,  by  producing  the  subscribing  witnesses,  or  by 
proving  the  handwriting.  In  the  Matter  of  Hornby''  s  Wilt,  2 
Paige,  429. 

Section  2.  Application  for  commission.  By  the  changes  which 
have  been  made  in  the  judiciary  system',  subsequent  to  the  enact- 
ment of  the  statute,  the  powers  and  duties  of  the  chancellor  have 
been  conferred  upon  the  supreme  court,  which  has  a  general 
jurisdiction  to  take  proof  of  a  will  in  a  foreign  State  or  country. 
The  supreme  court,  however,  has  not  exclusive  jurisdiction  in 
such  cases.  By  an  act  passed  in  1837  the  surrogate  is  authorized 
to  issue  a  commission  for  the  examination  of  witnesses  abroad  in 
the  same  manner  as  courts  of  record,  thus  enabling  foreign  wills 
to  be  proved  before  him  in  all  cases,  without  resorting  to  the  aid 
of  the  supreme  court,  under  the  amendments  of  the  act  of  1830. 
Laws  of  1837,  chap.  460,  §  77.  Isham  v.  Gibbons,  1  Bradf. 
69  (79). 

The  application  may  be  made  upon  petition,  which  is  the 
method  most  usually  adopted  in  practice.  2  R.  S.  67  (68).  §  64  a. 
Vol.  VL— 24       " 
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Pounded  upon  petition  or  complaint. 

Or  the  application  may  be  made  by  summons  and  complaint  in 
the  nature  of  an  action  under  the  Code  of  Procedure.    Code,  §  69. 

The  applicant  must  show  an  interest  in  the  establishment  of 
the  will.  2  R.  S.  67  (68),  §  64  a.  Therefore,  upon  an  application 
to  take  proof  of  a  will  of  real  estate,  it  must  distinctly  appear 
that  the  decedent  left  real  property  in  this  State  in  which  the 
petitioner  has  some  legal  or  beneficial  interest  under  the  alleged 
will.    Matter  of  Easton's  Will,  6  Paige,  183. 

Section  3.  Founded  upon  petition  or  complaint.  The  form  of 
the  petition  or  complaint  is  not  prescribed  by  statute.  But  it 
has  been  decided  by  the  chancellor  that,  where  the  application  is 
made  to  prove  a  will  of  personal  property,  the  petition  should 
show  that  the  decedent  left  assets  in  this  State  at  the  time  of  his 
death,  or  that  assets  have  come  into  this  State  since  that  event ; 
and  should  also  state  the  necessary  facts  to  show  what  surrogate 
has  jurisdiction  to  grant  letters  testamentary  or  of  administration 
in  the  case,  so  that  the  court  may  be  enabled,  after  the  will  is 
proved,  to  send  the  mandate  to  the  proper  surrogate  for  that 
purpose.     Matter  of  Easton^  s  Will,  6  Paige,  183. 

And  where  the  instrument  is  to  be  proved  as  a  will  of 
real  property  merely,  the  petition  should  state,  either  posi- 
tively or  on  information  and  belief,  that  the  instrument  pro- 
pounded is  the  last  will  of  the  decedent,  and  that  it  was  exe- 
cuted in  due  form  of  law  to  pass  real  property  within  this 
•  State,  and  should  also  state  who  were  the  legal  heirs  of  the 
decedent,  to  whom  such  real  estate  would  have  descended  accord- 
ing to  the  laws  of  this  State,  if  a  devise  thereof  had  not  been 
made,  and  the  names  and  residences  of  such  heirs  so  far  as  he 
is  able  to  ascertain  the  same,  to  enable  the  court  to  determine 
what  notice  should  be  given  to  them  of  the  proceedings  to 
prove  the  will.  And  if  the  decedent  left  no  heir  at  law,  or  if  all 
his  relatives  or  heirs  were  aliens  and  incapable  of  inheriting 
lands  in  this  State,  that  fact  should  be  stated  in  the  petition 
so  that  proper  notice  may  be  given  to  the  attorney-general. 
Matter  of  Easton' s  Will,  6  Paige,  183. 

And  where  the  instrument  propounded  is  sought  to  be  estab- 
lished as  a  will  both  of  real  and  personal  property,,  the  neces 
sary  facts  should  be  stated  in  the  petition,  to  show  the  peti- 
tioner's interest  in  both  the  real  and  personal  estate.  And  if 
the  decedent  was  not  domiciled  in  this  State  at  the  time  of 
this  death,  or  if  the  will  was  executed  out  of  the   State^   the 
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Notice,  when  required  —  Petition  lor  commission  to  prove  will. 

domicile  of  the  decedent  should  be  stated  in  the  petition,  and 
the  names  and  residences  of  the  next  of  kin,  or  of  other  per- 
sons entitled  to  the  succession  in  case  of  intestacy,  according 
to  the  laws  of  his  domicile  so  far  as  the  petitioner  is  able  to 
ascertain  the  same.  Matter  of  EastorH s  Will,  6  Paige,  183. 

The  prayer  of  the  petition  should  be  that  an  order  may 
be  granted  directed  to  certain  commissioners  named  therein,  to 
prove  such  will  by  the  testimony  of  the  subscribing  witnesses 
(if  they  are  living),*  upon  written  interrogatories ;  which,  with 
a  copy  of  the  will,  should  be  annexed  to  the  petition.  2  Barb. 
Oh.  Pr.  316. 

Section  4.  Notice^  when  required.  Upon  issuing  a  commission, 
notice  of  the  application  must  be  given  to  the  heirs  at  law  of 
the  testator,  and  to  the  persons  interested  in  contesting  the 
will.  The  notice  must  be  the  same  as  the  statute  requires  to 
be  given  upon  proving  a  will  before  a  surrogate.  In  the  Mat- 
ter of  Atkinson'' s  Will,  2  Paige,  214. 

The  statute  provides  that  notice  shall  be  given  to  the  parties 
interested  to  oppose  the  validity  thereof  as  the  court  shall  direct, 
or  such  notice  may  be  dispensed  with  where,  from  the  circum- 
stances of  the  case,  it  may  be  deemed  unnecessary.  2  R.  S.  67 
(68),  §  64  a.  The  legislature  gave  the  court  unlimited  discretion 
upon  the  subject  of  notice ;  but  in  the  first  application  which  was 
made  under  the  statute,  the  chancellor  decided  that,  in  order  to 
protect  and  preserve  the  rights  of  the  people,  and  particularly  as 
the  proof  will  in  most  cases  be  conclusive  upon  the  rights  of  the 
heirs  at  law,  in  consequence  of  the  difficulty  and  expense  of 
repelling  such  proof,  notice  must  be  given  in  all  cases.  Matter. 
of  Atkinson^ s  Will,  2  Paige,  214. 

And  any  person  who  is  authorized  to  contest  the  validity  of 
the  will  is  entitled  to  reasonable  notice  of  the  time  and  place 
of  executing  the  commission.  lb. 

Petition  for  commission  to  prove  will. 


In  the  matter  of  proving  the  will  of 
Aaron  Jones,  deceased. 


To  the  supreme  court  of  the  Slate  of  New  York  : 
The  petition  of  James  Brown  and  John  Brown  of  the  city  of 

Albany  respectfully  shows  : 
Th^t  Aaron  Jones,  late  of  San  Francisco,  in  the  State  of  Call- 
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Petition  for  commission  to  prove  will. 

fornia,  was,  at  the  time  of  his  decease,  a  citizen  of  the  State  of 
California,  and  domiciled  at  San  Francisco  aforesaid ;  and  that 
he  departed  this  life  'on  or  about  the  1st  day  of  April,  1872,  hav- 
ing previously  made  his  last  will  and  testament  in  due  form  of 
law,  to  pass  his  personal  property  according  to  the  laws  of  Cali- 
fornia, which  has  been  duly  proved  and  recorded  at  San  Francisco 
aforesaid,  according  to  the  laws  of  the  State  of  California,  and  a 
copy  thereof  is  hereto  annexed ;  by  which  said  last  will  and  tes- 
tament he  constituted  and  appointed  your  petitioners  the  sole 
executors  thereof. 

That  said  will  was  duly  proven  before  Jonas  Crowe,  Esq.,  pro- 
bate judge  for  the  city  and  county  of  San  Francisco,  on  the  1st 
day  of  September,  1872,  and  recorded  in  the  office  of  , 

in  the  city  of  San  Francisco.  {And  that  the  original  will  is  also 
deposited  in  the  office  of  ,  pursuant  to  the  laws  of  the 

State  of  ,  and  cannot  he  withdrawn  therefrom  ;  the  laws 

of  said  State  prohibiting  the  withdrawal  of  a  will  which  has 
ieen  duly  admitted  to  probate,  and  only  authorizing  copies  to 
he  taken  ;  or  as  the  case  may  be.) 

Your  petitioners  further  show  that  the  names  of  the  persons 
who  would  have  been  entitled  to  the  property  of  the  said  Aaron 
Jones,  in  case  he  had  died  intestate,  and  of  his  heirs  at  law,  are, 
and  were  at  the  time  of  his  decease,  Emma  Jones,  his  widow,  and 
two  children,  namely  :  {insert  names  and  ages).  All  of  whom 
reside  at  San  Francisco  aforesaid. 

Your  petitioners  further  show  that  since  the  death  of  the  said 
Aaron  Jones  the  said  Robert  M.  Jones,  by  virtue  of  a  devise  con- 
tained in  the  said  will,  has  become  seized  of  certain  lots  of  land 
situate  in  the  city  of  Albany,  which  he  now  holds  as  such 
devisee. 

And  your  petitioners  further  show  that  the  said  Aaron  Jones, 
at  the  time  of  his  decease,  was  the  holder  of  certain  bonds  and 
mortgages  upon  real  estate  situate  within  the  city  of  Albany,  and 
Other  demands  for  considerable  sums  of  money,  which  are  now 
due  and  unpaid  ;  whereby  the  surrogate  of  the  city  and  county 
of  Albany  has  j  urisdiction  to  grant  letters  testamentary  on  the 
estate  of  the  decedent. 

Your  petitioners  further  show  that  they  are  advised  that  the 
aforesaid  will  of  Aaron  Jones,  deceased,  is  a  will  duly  executed 
according  to  the  laws  of  the  State  of  New  York  for  passing  real 
estate  as  well  as  personal  estate,  and  that  the  subscribing  witnesses 
to  said  will  are  James  Stiles,  Richard  Roe  and  John  Doe,  all 
resident  without  the  jurisdiction  of  this  State,  to-wit,  at  San 
Francisco  aforesaid ;  {and  that  the  said  will  cannot  be  obtained 
from  the  said  court  to  he  proved  in  this  State  ;  or  as  the 

case  may  be). 

Your  petitioners  therefore  pray  that  an  order  may  be  granted 
directing  that  said  will  be  proved  in  this  court  as  a  will  both 
of  real  and  personal  estate,  upon  a  commission  or  dedimus  potes- 
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Order  for  heirs  at  law,  etc.,  to  show  cause  why  commission  should  not  issue. 

tafeTn,  to  be  issued  for  that  purpose.  And  that  such  commission 
issue  out  of  and  under  the  seal  of  this  court,  to  be  directed  to  the 
said  Jonas  Crowe,  Esq.,  the  aforesaid  probate  judge  of  the  city 
and  county  of  San  Francisco,  and  to  John  Curry,  Esq.,  of  said 
city  of  San  Francisco,  counselor  at  law,  authorizing  them,  or 
either  of  them,  to  take  proof  of  the  due  execution  of  the  said 
will,  and  of  such  other  matters  as  may  be  necessarj'^,  by  the  tes- 
timony of  such  subscribing  witnesses  and  such  other  witnesses 
as  may  be  produced  before  them,  upon  written  interrogatories, 
to  be  annexed  to  said  petition ;  and  for  such  further  or  such  other 
relief  in  the  premises  as  shall  seem  meet. 

And  your  petitioners,  etc.  {Signature.) 

{Add  verification.) 

Order  for  heirs  at  law,  etc.,  to  show  cause  why  commission 

should  not  issue. 


In  the  matter  of  proving  the  will  of  f  ^^  ^  ^^^  f  g^^_ 

Aaron  Jones,  deceased.  1 


On  reading  and  filing  the  petition  of  Jonas  Brown  and  John 
Brown,  executors  of  the  last  will  and  testament  of  Aaron  Jones, 
deceased,  and  praying  that  the  last  will  and  testament  of  the  said 
Aaron  Jones,  therein  mentioned,  may  be  proved  in  this  court  on 
a  commission  to  be  issued  for  that  purpose,  and  on  motion  of 
Daniel  Donley,  Esq.,  of  counsel  for  said  petitioners. 

Ordered,  that  the  heirs  at  law  of  the  said  Aaron  Jones,  and 
all  other  persons  interested  in  contesting  the  validity  of  such  will, 
or  the  codicils  thereto,  show  cause  before  the  supreme  court,  at 
a  special  term  of  said  court,  to  be  held  at  ,  on  the  day 

of  next,  why  a  commission  should  not  issue  out  of  and 

under  the  seal  of  said  court,  directed  to  Jonas  Crowe,  probate 
j  udge  of  the  city  and  county  of  San  Francisco,  in  the  State  of 
California,  and  to  John  Curry,  of  the  same  plaee,  counselor  at 
law,  authorizing  and  empowering  them,  or  either  of  them,  to  take 
proof  of  the  execution  of  the  said  will  as  a  will  of  real  and  per- 
sonal estate,  and  of  the  facts  stated  in  such  petition,  by  the  testi- 
mony of  the  subscribing  witnesses  to  said  will,  and  such  other 
witnesses  as  may  be  produced  before  them,  to  the  end  that  such 
will  may  be  recorded  as  a  will  of  the  real  and  personal  estate  of 
the  testator.  And  it  is  farther  ordered  that  a  copy  of  this  order 
be  published  in  the  State  paper  once  in  each  week  for 
weeks  previous  to  that  time,  and  that  a  copy  thereof  be  served 
upon  sucli  of  the  heirs  at  law  and  next  of  kin  of  the  said  Aaron 
Jones  as  reside  within  this  State,  either  personally,  or,  in  case  of 
their  absence,  by  leaving  the  same  at  their  respective  places  of 
residence  at  least  days  before  the  time  appointed  for  show- 

ing cause. 
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Section  5.  Cominission,  when  and  how  issued.  Where  it  is 
shown  to  the  satisfaction  of  the  court,  upon  the  hearing  of  the 
application,  that  the  case  is  a  proper  one  for  the  exercise  of  its 
jurisdiction,  and  the  proceedings  have  been  regular,  an  order 
will  be  granted  directing  a  commission  to  be  issued  according  to 
the  prayer  of  the  petition. 

The  commission  will  be  similar  in  form,  and  is  to  be  executed 
in  the  same  manner  as  a  commission  issued  in  other  cases  to 
examine  witnesses  residing  abroad.  2  R.  S.  180  (187) ;  2  Barb. 
Ch.  Pr.  316. 

Any  person,  authorized  to  contest  the  validity  of  the  will  may 
join  in  the  commission,  and  may  be  permitted  to  name  a  commis- 
sioner on  their  part,  and,  as  we  have  already  seen,  will  be  en- 
titled to  reasonable  notice  of  the  time  and  place  of  executing  the 
commission.    In  the  Matter  of  AtJcinson'' s  Will,  2  Faige,  214:. 

Section  6.  Eeturn  of  commission.  If  the  facts  necessary  to 
establish  the  validity  of  the  will  shall  appear  from  the  proof 
under  such  commission,  the  supreme  court,  upon  the  return  of 
the  commission,  will  direct  the  will  or  the  copy  thereof,  and  the 
proofs  or  examinations,  to  be  recorded  in  the  office  of  the  clerk 
of  the  court.    2  K.  S.  67  (68),  §  65  a. 

Section  7.  Eecord  of  proof,  when  evidence.  The  statute  pro- 
vides that  every  wiU  or  copy  thereof,  so  proved  under  a  commis- 
sion, shall  have  a  certificate  of  such  proof  indorsed  thereon,  signed 
by  the  clerk  and  attested  by  the  seal  of  the  supreme  court,  and 
may  then  be  read  in  evidence  without  further  proof.  2  R.  S.  67 
(68),  §  66. 

A  recent  statute  further  provides  that  any  will  of  real  estate 
which  shall  have  been  duly  proved  in  the  supreme  court  or  any 
court  of  chancery,  or  before  any  surrogate  of  any  county  of  this 
S.tate,  with  the  certificate  of  proof  annexed  thereto  or  indorsed 
thereon,  may  be  recorded  in  the  clerk' s  office  of  any  county  in 
this  State  in  the  same  manner  that  conveyances  of  real  estate  are 
now  authorized  to  be  recorded  ;  and  any  exemplification  of  the 
record  of  any  such  will  may,  in  like  manner,  be  recorded  in  the 
clerk' s  office  of  any  county.  Such  record  shall  be  received  in 
evidence,  and  shall  be  as  effectual  in  all  cases  as  the  original  will 
would  be  if  produced  and  proved,  and  may,  in  like  manner,  be 
repelled  by  contrary  proof.  Laws  of  1869,  chap.  748.  See  Laws 
of  1871,  chap.  361. 

The  record  in  such  cases  will  be  received  in  evidence  only  in 
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connection  with  other  proof  that  the  lands  in  controversy  and 
devised  by  the  will  have  been  held  under  the  same  for  the  space 
of  twenty  years.     2  R.  S.  59  (60),  §§  16-18. 

If  the  commission  issues  in  a  case  where  all  of  the  subscribing 
witnesses  are  dead,  the  proof  taken  under  it  will  have  no  greater 
effect  as  evidence  than  a  will  proved  before  a  surrogate  without 
producing  any  of  the  subscribing  witnesses  thereto.  In  the  Mat- 
ter of  Hornby's  Will,  2  Paige,  429. 

Section  8.  Proving  will  of  personal  estate.  The  provisions  of 
the  statute  already  recited  are  applicable  to  wills  of  personal  as 
well  as  of  real  property.  And  where  thei^  are  assets  of  the  testa- 
tor within  this  State,  and  due  notice  shall  have  been  given  to  the 
parties  interested  to  oppose  the  wUl,  the  court  may,  by  decree, 
establish  the  same  as  a  will  of  personal  estate  ;  and,  in  such 
case,  shall  transmit  such  decree  to  be  recorded  in  the  office  of 
the  surrogate  having  jurisdiction,  with  directions  to  such  surro- 
gate to  issue  letters  testamentary  or  of  administration  with  the 
will  annexed  thereon,  in  the  same  manner  as  upon  wills  duly 
proved  before  him.    2  R.  S.  67  (68),  §  67  a. 

A  will  of  personal  property,  made  out  of  this  State,  by  a  per- 
son not  a  citizen  of  this  State,  cannot  be  admitted  to  probate 
under  any  of  the  above  provisions  of  the  statute,  unless  snch 
will  shall  have  been  executed  according  to  the  laws  of  the  State 
or  country  in  which  the  same  was  made.  In  the  Matter  of  Eas- 
ton's  Will,  6  Paige,  184;  2  R.  S.  67  (69),  §  69  a.  The  provis- 
ions of  the  section  just  cited  are  intended  to  provide  simply  for 
the  case  of  the  will  of  a  person  whose  domicile  is  out  of  the  State, 
when  it  is  desired  to  prove  the  will  here.  Accordingly,  where  a 
citizen  of  another  State  executed  his  will  in  such  a  manner  as  to 
be  a  valid  bequest  of  personal  property  according  to  the  law  of 
that  State  but  not  of  this  State,  and  subsequently  established  his 
domicile  and  became  a  citizen  of  and  died  in  this  State,  it  was 
held  that  he  died  intestate  in  respect  to  personal  property  within 
our  jurisdiction.  Moultrie  v.  Hunt  23  N.  Y.  (9  Smith)  394  (408) ; 
reversing  S.  C,  26  Barb.  252  ;  3  Bradf.  8^2  ;  Bonati  v.  Welsch, 
24  N.  Y.  (10  Smith)  157  (164) ;  Charriberlain  v.  Ghamierlain,  43 
N.  Y.  (4  Hand)  424  (433).  But  it  is  otherwise  where  the  person 
was  a  citizen  of  another  State  or  country,  although  temporarily 
residing  here-  at  the  time  of  his  death.  In  the  Matter  of  Roberts^ 
Will,  8  Paige,  446,  519  ;  Moultrie  v.  Hunt,  23  N.  Y.  (9  Smith) 
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394,  407  ;  reversing  S  C,  26  Barb.  252  ;  3  Bradf.  322 .;  IsJiam  v. 
Oibbons,  1  Bradf.  69. 

Section  9,  Recording  proceedings.  The  proceedings  under  the 
statute  were  formerly  required  to  be  entered  in  the  office  of  the 
register  of  the  court  of  chancery,  at  Albany.  Matter  of  Hornby's 
Will,  2  Paige,  429  ;  2  R.  S.  67  (68),  §  65  a. 

But  the  office  of  register  of  the  court  of  chancery  was  abolished 
by  the  constitution  of  1846,  and  the  judiciary  act  passed  in  1847 
provided  that  such  papers  must  be  filed  in  the  clerk' s  office  of 
the  county  in  which  the  defendants  in  the  proceeding,  or  some 
of  them,  reside ;  or,  if  they  all  reside  out  of  this  State,  in  the 
clerk' s  office  of  any  other  county.  Laws  1847,  chap.  280,  §  50. 
And  the  court  may  direct  the  papers  to  be  transferred  to  any 
other  clerk's  office  in  its  discretion.  Id. 


ARTICLE  IL 

STATUTES  RELATING  TO  PROVING  WILLS  EXECUTED  BT  PERSON'S  NOT  BEING 
CITIZENS  OF  THIS  STATE. 

Section  1.  How  will  must  be  executed.  It  is  provided  by  the 
statute  that  wills  of  personal  estate,  duly  executed  by  persona 
residing  out  of  this  State,  according  to  the  laws  of  the  State  or 
country  in  which  the  same  were  made,  may  be  proved  under  a 
commission  to  be  issued  by  the  supreme  court,  and  when  so 
proved,  may  be  established  and  transmitted  to  the  surrogate  hav- 
ing jurisdiction,  with  directions  to  the  surrogate  to  issue  letters 
testamentary  or  of  administration,  with  the  will  annexed  thereon, 
in  the  same  manner  as  wills  duly  proved  before  him.  2  R.  S.  67 
(68),  §§  67  a,  68  a. 

And  where  a  will  so  executed  shall  have  been  duly  admitted  to 
probate  in  such  State  or  country,  letters  testamentary  or  of 
administration,  with  the  will  annexed,  may  also  be  issupd  thereon 
by  the  surrogate  having  jurisdiction,  upon  the  production  of  a 
duly  exemplified  or  authenticated  copy  of  such  will  under  the 
seal  of  the  court  in  which  the  same  shall  have  been  proved.  2  R. 
S.  67  (68),  §  68  a. 

It  is  further  provided  by  the  statute  that  no  will  of  personal 
estate,  made  out  of  this  State  by  a  person  not  being  a  citizen  of 
this  State,  shall  be  admitted  to  probate  under  the  preceding  pro- 
visions, unless  such  will  shall  have  been  executed  according  to 
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the  laws  of  the  State  or  country  in  which  the  same  was  made. 
2  R.  S.  67  (68),  §  69  a  ;  In  the  Matter  of  Catharine  Roberts'  Will, 
8  Paige,  599  (525).  Therefore  the  petitioner  must  show  by  his 
petition  that  the  instrument  propounded  has  been  duly  executed 
as  a  good  and  valid  testamentary  disposition  of  the  decedent's 
personal  property,  according  to  the  law  of  the  State  or  country 
where  he  was  domiciled,  ani  where  such  alleged  will  was  made. 
In  the  Matter  of  Easton's  Will,  6  Paige,  184  (187). 

The  effect  of  a  change  of  domicile,  after  a  will  of  moveables 
has  been  made  in  pursuance  of  the  forms  required  by  the  laws 
of  the  first  domicUe,  but  not  in  conformity  to  the  laws  of  the 
last  domicile,  has  been  the  subject  of  some  difference  of  opin- 
ion among  the  civilians.  The  rule  appears  now  to  be  well 
established,  that  the  law  of  the  testators  domicile  at  the  time 
of  his  decease  governs  as  respects  his  testamentary  capacitj-. 
Story's  Conflict  of  Laws,  §  473  ;  Ex  parte  McCormick,  2  Bradf. 
169.  But  in  regard  to  the  solemnities  and  forms  pursued,  if  they 
agree  both  with  the  law  of  the  domicile  at  the  time  of  execution 
and  the  law  of  the  place  where  the  act  is  performed,  the  conti- 
nental jurists  are  agreed  that  the  act  is  valid,  though  there  be  a 
subsequent  change  of  domicile  and,  by  the  law  of  the  new  dom- 
icile, different  forms  are  required.  Id.  Therefore  where  the  dece- 
dent had  made  his  will,  when  living  abroad,  conformable  to  the 
laws  of  his  domicile,  it  was  deemed  immaterial  whether  at  his 
death  he  had  become  a  resident  of  this  State  or  not.  Id. 

In  order  to  enable  the  court  to  test  the  validity  of  a  will  pro- 
posed to  be  proved,  the  general  law  of  a  foreign  State  or  coun- 
try may  be  proved  by  parol,  where  it  does  not  appear  that  such 
law  exists  as  statute  or  written  law,  and  of  which  law  an  authen- 
ticated copy  of  the  record  might  be  produced.  Matter  of  Rob- 
erts   Will,  8  Paige,  446. 

Section  2.  Proceedings  for  proving  wilL  The  application  must 
be  made  upon  petition  or  complaint,  which  should  show  the 
residence  of  the  decedent  at  the  time  of  his  death,  also  the  names 
and  residences  of  the  next  of  kin,  or  other  persons  entitled  to 
the  succession  in  case  of  intestacy,  according  to  the  law  of  the 
place  of  his  residence,  so  far  as  the  same  can  be  ascertained. 
And  where  the  will  has  been  executed  in  any  other  State  or  coun- 
try, by  a  decedent  who  was  not  a  citizen  and  inhabitant  of  this 
State,  the  petitioner  must  show  by  his  petition  that  the  instru- 
ment propounded  has  been  dxdy  executed,  as  a  good,  andi  valid 
Vol.  VL— 25 
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testamentary  disposition  of  the  decedent's  personal  property, 
according  to  the  laws  of  the  State  or  country  where  he  resided, 
and  where  such  alleged  wUl  was  made.  Matter  of  Easton^s 
Will,  6  Paige,  183  (187). 

The  proceedings  to  prove  a  will  executed  according  to  the  laws 
of  another  State  are  similar  to  those  to  prove  a  will  executed 
according  to  the  laws  of  this  State.  And  the  commission  is  simi- 
lar in  form,  and  is  to  be  applied  for  and  executed  in  the  same 
manner  as  the  commission  in  other  cases.  See,  ante,  p.  , 
§§  3,  5. 

Section  3.  Effect  of  foreign  probate.  The  papers  must  be  filed 
and  entered  in  the  office  of  the  county  clerk,  the  same  as  in  pro- 
ceedings to  prove  wills  according  to  the  laws  of  this  State.   Ante, 

V-       ,  §  9- 
And  where  any  real  estate,  situate  in  this   State,  has  been 

devised  by  any  person  residing  out  of  this  State,  and  within  any 

other  State  or  territory  of  the  United  States,  and  the  last  will 

and  testament  of  such  person  shall  have  been  finally  admitted  to 

probate  in  such  other  State  or  territory,  and  filed  in  the  office 

where  the  same  has  been  so  admitted  to  probate,  an  exemplified 

copy  of  said  last  will  and  testament  and  of  the  proofs  may  be 

recorded  in  the  office  of  the  surrogate  of  any  county  in  this 

State  where  any  real  estate  so  devised  is  situate,  which  record  in 

said  surrogate's  office,  or  an  exemplified  copy  thereof,  shall  be, 

in  cases  where  the  original  cannot  be  produced,  presumptive 

evidence  of  said  will,  and  of  the  due  execution  thereof,  in  all 

proceedings  relating  to  the  lands  so  devised.     Laws  of  1864, 

chap.  311. 


CHAPTER  XXII. 

PROCEEDmOS  TO  ASCERTAIN  THE  DEATH  OP  PERSONS 
UPON  WHOSE  LIVES  AN  ESTATE  MAY  DEPEND. 


ARTICLE  I. 

IN    WHAT    CASES. 

Section  1.  In  general.  "Proceedings  to  discover  the  death  of 
persons  upon  whose  lives  any  particular  estate  may  depend,'' 
are  based  upon  the  provisions  of  the  Revised  Statutes,  which 
require  the  applicant  for  an  order  for  such  discovery  to  show  to 
the  satisfaction  of  the  court  that  he  has  an  interest  in  the  estate, 
and  has  reason  to  believe  such  person  is  dead. 

The  statute  authorizes  any  person  entitled  to  claim  any  lands 
or  tenements  after  the  death  of  any  other  person  having  any  prior 
estate  in  such  lands  or  tenements  to  apply  once  a  year,  by  peti- 
tion, to  the  supreme  court  (^formerly  to  the  court  of  chancery), 
for  an  order  that  the  person  upon  whose  life  such  prior  estate 
depends  be  produced  and  shown,  as  hereinafter  provided,  by  the 
guardian,  husband,  trustee  or  party  who  may  have  the  custody 
of  such  other  person,  or  of  his  estate,  or  who  may  be  entitled  to 
such  custody.  2  R.  S.  343  (354),  §  1.  See,  also,  1  R.  L.,  chap. 
10,  §  3. 

ARTICLE  II. 

PEOCEEDIXGS. 

Section  1.  Petition  and  notice.  The  application  is  founded 
upon  petition  stating:  1.  The  interest  of  the  applicant  in  the 
lands  or  tenements  described  therein ;  and  2.  That  he  has  cause 
to  believe  and  does  believe  that  the  person  upon  whose  life  such 
prior  estate  depends  is  dead,  and  that  his  death  is  concealed  by 
the  party  against  whom  the  application  is  made.  2  R.  S.  343 
(354).  The  petition  must  be  verified  by  affidavit,  and  may  be  in 
the  following  form : 
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SUPREME  COURT. 


In  the  matter  of  the  application  of 
Jolin  Smith  to  discover  the  death 
of  William  Jones. 


To  the  supreme  court  of  the  State  of  New  YorTc : 

The  petition  of  John  Smith,  of,  etc.,  respectfully  shows  to  the 
court  that  he  is  the  owner  in  fee,  subject  to  the  life  estate  therein 
of  William  Jones,  of  all  that  piece  or  parcel  of  land  situated  in 
the  town  of  ,  in  the  county  of  - ,  and  bounded  and 

described  as  follows  {insert  description).  That,  by  the  last  will 
and  testament  of  John  Jones,  late  of  said  town  of  ,  deceased, 
the  said  lands  were  devised  to  the  said  William  Jones  for  and 
during  his  natural  life,  and  at  his  decease  to  your  petitioner  in 
fee. 

Your  petitioner  further  shows  that  he  has  cause  to  believe,  and 
does  believe,  that  the  said  William  Jones  is  dead,  and  that  his 
death  is  concealed  by  Samuel  Jones,  his  father  {or  guardian,  etc., 
as  it  may  be),  who  resides  at  in  said  county,  and  who  is 

entitled  to  the  custody  of  William  Jones,  if  living. 

Your  petitioner  therefore  prays  that  an  order  may  be  entered 
requiring  the  said  Samuel  Jones  to  produce  and  show  the  said 
William  Jones,  at  a  time  and  place  and  to  a  referee  or  commis- 
sioner to  be  designated  by  the  court,  and  that  your  petitioner 
may  have  such  further  or  other  order  or  relief  as  may  be  proper. 

{Add  verifleation.)  John  Smith. 

A  copy  of  the  petition  must  be  served  upon  the  person  against 
whom  the  application  is  intended  to  be  made,  with  at  least  four- 
teen days'  notice  of  the  time  and  place  at  which  the  same  is  in- 
tended to  be  presented.  2  E,.  S.  344  (355),  §  3.  The  notice  may 
be  in  form  following  : 

{Title  as  in  the  petition.) . 
To  Samuel  Jones,  etc. : 

Take  notice,  that  the  petition,  with  a  copy  whereof  you  are 
herewith  served,  will  be  presented  to  the  supreme  court  at  the 
next  special  term  thereof,  to  be  held  at  the  court-house  in, 
etc.,  on  the  day  of  ,  18      ,  at  ten  o'clock  in  the  fore- 

noon of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
and  a  motion  will  then  and  there  be  made  that  the  prayer  of  the 
said  petition  be  granted. 

{Bated,  etc.)  Yours,  etc.,         John  Smith. 

Section  2.  Order  of  court.  If  no  sufficient  cause  be  shown 
Xo  the  contrary,  the  supreme  court,  upon  due  proof  of  the  service 
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of  sucli  petition  and  notice,  shall  make  an  order  requiring  the 
party  against  whom  the  application  is  made,  to  produce  and  show 
the  person  upon  whose  life  the  estate  depends,  at  such  time  and 
place,  and  to  such  referee  or  commissioner  or  commissioners,  not 
exceeding  two,  as  shall  be  named  in  the  order.  2  R.  S.  344  (355), 
§  4.    The  order  may  be  in  the  following  form : 

( Title  as  in  the  petition.)  {At  a  special  term,  etc.) 

On  reading  and  filing  the  petition  of  John  Smith,  above  named, 
dated  the  day  of  ,  18     ,  and  notice  of  motion  for  an 

order  requiring  Samuel  Jones  to  produce  and  show  William 
Jones  to  a  referee  or  commissioner  to  be  appointed  for  that  pur- 
pose ;  and  due  proof  of  the  service  of  said  petition  and  notice  on 
the  said  Samuel  Jones  having  been  produced  to  the  court,  it  is, 
on  motion  of  H.  E.  S.,  of  counsel  for  the  petitioner,  ordered  that 
the  said  Samuel  Jones  produce  and  show  the  said  William  Jones 
to  J.  S.,  Esq.,  who  is  hereby  appointed  referee  for  that  purpose, 
at  the  office  of  the  said  J.  S. ,  in  the  village  of  ,  on  the 

day  of  ,  18     ,  at        o'clock. 

Section  3.  Service  of  order.  A  certified  copy  of  the  order  must 
be  served  upon  the  party  against  whom  the  application  is  made, 
at  least  fourteen  days  before  the  day  specified  therein,  at  which 
any  person  shall  be  required  to  be  produced.  2  R.  S.  344 
(355),  §  5. 

Section  4.  Proceedings  by  referee,  etc.  The  referee  or  commis- 
sioners must  attend  at  the  time  and  place  specified  in  the  order, 
to  attend  to  the  execution  thereof ;  and  they  are  authorized  to 
take  proof,  by  the  examination  of  witnesses,  to  be  sworn  by 
them,  as  to  the  identity  of  the  person  upon  whose  life  such 
estate  depends.     2  R.  S.  344  (355),  §  5. 

Subpoenas  to  compel  the  attendance  of  witnesses  before  the 
referee  or  commissioners  may  be  issued  and  served  in  the  like 
manner  and  with  the  like  effect  as  in  an  action  pending  in  the 
supreme  court.  2  R.  S.  344  (355),  §  6 ;  Laws  1847,  chap.  280, 
§16. 

If  it  appear  satisfactorily  to  the  referee  or  commissioners,  on 
due  proof  by  affidavit,  that  the  person  required  to  be  produced 
is  in  prison,  or  is  kept  or  detained  by  any  other,  they  may  allow 
a  writ  of  Tidbeas  corpus  to  be  issued  out  of  the  supreme  court  to 
bring  the  body  of  such  person  before  them,  which  writ  shall  be 
served  and  executed  in  the  same  manner  as  such  writs  to  inquire 
into  the  cause  of  detention  of  any  person,  and  all  the  provisions 
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of  law  in  relation  to  obedience  to  such,  writ  shall  apply  to  the 
writ  so  allowed  by  such  referee  or  commissioners.  2  R.  S.  344 
(355),  §  7.  See  chap.  "Habeas  Corpus,"  ante,  Vol.  5,  p.  601.  If 
such  person  shall  be  produced  before  the  referee  or  commission- 
ers pursuant  to  the  order  of  the  court,  they  shall  state  the  same 
in  their  return,  and  shall  also  state  therein  whether  they,  or  either 
of  them,  were  personally  acquainted  with  such  person,  or  whether 
his  identity  was  proved  by  witnesses  examined  by  them,  and  shall 
set  forth  such  proof  in  their  return.  If  such  person  shall  not  be 
produced  before  them  they  shall  so  state  in  their  return.  Id.,  §  8. 

Section  5.  Proceedings  if  order  complied  with.  Upon  the  fil- 
ing of  any  such  return,  if  it  shall  appear  that  the  order  has  been 
complied  with,  the  proceedings  shall  be  discharged,  and  the 
court  shall  direct  an  entry  of  such  return  to  be  made  in  its  min- 
utes, and  shall  order  the  costs  of  the  proceedings  to  be  paid  by 
the  applicant.     Id.,  §  9. 

Section  6.  Presumption  of  death,  in  what  cases.  If  it  shall 
appear  from  such  return  that  the  person  upon  whose  life  such 
estate  depends  was  not  produced  before  the  commissioners,  as 
required  by  the  order,  and  that  due  service  of  the  order  was 
made  as  required  by  the  statute,  such  person  shall  thereafter  be 
taken  to  be  dead,  and  the  party  entitled  after  his  death  may 
forthwith  ente^  upon  the  said  lands  and  tenements,  in  the  same 
manner  as  if  such  person  were  actually  dead.  2  R.  S.  345  (356), 
§  10.  And  where  the  person  upon  whose  life  such  estate  depends 
resides  beyond  sea,  or  elsewhere  out  of  the  State,  the  applicant 
is  authorized,  by  the  statute,  to  obtain  a  commission,  to  be 
directed  to  one  or  more  commissioners  residing  at  such  place. 
And  if  it  shall  appear  from  the  return  of  such  foreign  commis- 
sioners that  such  person  was  not  produced,  he  shall  thereafter 
be  taken  to  be  dead,  and  the  party  entitled  after  his  death  may 
forthwith  enter  upon  the  said  lands  and  tenements,  in  the  same 
manner  as  if  such  person  were  actually  dead.    Id.,  §  14. 

It  is  'also  provided  by  the  Revised  Statutes  that  if  any  person 
upon  whose  life  any  estate  in  lands  and  tenements  shall  depend, 
shall  remain  beyond  sea,  or  shall  absent  himself,  in  this  State  or 
elsewhere,  for  seven  years  together,  such  person  shall  be  ac- 
counted naturally  dead  in  any  action  concerning  such  lands  and 
tenements  in  which  his  death  shall  come  in  question,  unless  suffi- 
cient proof  be  made  in  such  case  of  the  life  of  such  person.  2  R. 
S.  749  (700),  §  6. 
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The  presumption  of  death  is  a  conclusion  founded  upon  mere 
absence,  without  reference  to  other  circumstances,  which  may  be 
rebutted  by  proof  that  the  person  is  still  living.  Oerry  v..  Post, 
13  How.  118  ;  Eagle's  Case,  3  Abb.  218. 

Section  7.  Proceedings  when  person  is  out  of  State.  If  it  shall 
be  shown  to  the  court,  by  affidavit  on  the  part  of  the  person 
against  whom  any  such  application  shall  be  made,  in  any  stage 
of  the  proceeding,  that  the  person  upon  whose  life  such  estate 
depends  is  or  lately  was  at  some  place  certain,  beyond  sea  or 
elsewhere  out  of  the  State,  the  proceedings  shall  cease  unless  the 
party  prosecuting  such  order  shall,  at  his  own  costs  and  charges, 
obtain  a  commission,  to  be  issued  out  of  the  supreme  court,  and 
to  be  directed  to  one  or  more  commissioners,  to  be  appointed  by 
the  court  for  that  purpose,  residing  at  such  place,  to  obtain  a 
personal  view  of  the  person  upon  whose  life  such  estate  depends. 
2  R.  S.  345  (356),  §  11. 

If  the  applicant  shall  elect  so  to  send  to  such  place  he 
shall  give  notice  in  writing  to  the  party  against  whom  the  origi- 
nal application  shall  have  been  made,  of  the  time  and  place  cer- 
tain at  which  the  commissioners  will  attend,  for  the  purpose  of 
having  such  view,  as  follows : 

1.  If  the  place  be  within  any  of  the  United  States,  or  in  either  of 
the  provinces  of  Canada,  at  least  two  months'  notice  shall  be 
given  ; 

2.  If  the  place  be  within  any  of  the  West  India  Islands,  at  least 
three  months'  notice ; 

3.  For  all  other  places,  at  least  four  months'  notice.    Id.,  §  12. 
The  commissioners  shall  possess  the  same  powers  and  shall 

proceed  in  like  manner  as  hereinbefore  provided,  and  the  like 
proceedings  shall  be  had  and  with  the  like  effect  upon  the  coming 
in  of  their  return.  Id.,  §  13.  And  if  it  shall  appear  from  such 
return  that  the  person  upon  whose  life  such  estate  depends,  was 
produced  before  them,  the  application  shall  be  discharged  with 
the  like  effect  as  before  provided  ;  if  it  shall  appear  that  he  was 
not  so  produced  he  shall  thereafter  be  taken  to  be  dead,  and  the 
party  entitled  after  his  death  may  forthwith  enter  upon  the  said 
lands  and  tenements  in  the  same  manner  as  if  such  person  were 
actually  dead.    Id.,  §  14. 

Section  8.  Proceedings  by  party  proceeded  against.  The  party 
against  whom  an  application  shall  be  made  may  show,  by  affi- 
davit or  otherwise,  to  the  supreme  court : 
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1.  That  the  person  Tipon  whose  life  such  estate  depends  is  or 
was  living  at  the  time  of  any  return  made  by  any  commissioners 
appointed  under  this  statute  ; 

2.  That  he  has  used  his  utmost  endeavors  to  procure  the  per- 
son upon  whose  life  such  estate  depends,  to  appear  before  such 
commissioners,  according  to  the  exigency  of  the  order  by  which 
they  were  appointed  ;  and, 

3.  That  he  could  not  procure  or  compel  such  person  so  to 
appear.     2  K.  S.  345  (356),  §  15. 

If  the  court  be  satisfied  of  the  truth  of  such  allegations,  it  shall 
cause  an  entry  of  such  proof  to  be  made  in  its  minutes,  and  shall 
thereupon  declare  that  there  is  no  reason  to  presume  the  death 
of  the  person  upon  whose  life  such  particular  estate  shall  depend  ; 
and  all  further  proceedings  on  such  application  shall  cease.  2 
K.  S.  345  (356),  §  16. 

Section  9.  Orders,  when  and  how  to  lt)e  evidence.  A  copy  of 
any  entry  made  in  the  minutes  of  the  court,  pursuant  to  the  pro- 
visions of  the  statute,  duly  certified,  shall  be  evidence,  in  all  courts 
within  this  State,  of  the  facts  therein  stated.  2  R.  S.  346  (357), 
§17. 

Section  10.  Costs.  The  statute  provides  that  when  provision 
is  not  therein  otherwise  made  for  the  payment  of  the  costs  of  the 
proceedings,  the  same  shall  be  paid  by  such  party  as  the  court 
shall  direct.  2  R.  S.  346  (347),  §  18.  And  when  such  costs  are 
allowed,  they  shaU  be  at  the  rate  allowed  for  similar  services  in 
civil  actions.    Laws  1854,  ch.  270,  §  3. 

Section  11.  Restoration  of  estate.  Any  estate  which  shall  have 
been  recovered  upon  the  presumption  of  the  death  of  any  person 
shall  be  restored  to  him  who  shall  have  been  evicted,  if  in  any 
subsequent  action  the  presumed  to  be  dead  shall  be  proved  to 
have  been  living  at  the  time  of  the  commencement  of  such  action. 
2  R.  S.  345  (357),  §  19. 

Section  12.  Remedy  of  person  evicted.  Every  person  so  evicted, 
his  executors  or  administrators,  shall  recover,  in  any  action  to 
be  brought  by  him  or  them,  the  full  profits  of  the  estate  during 
the  time  he  shall  have  been  deprived  thereof,  and  during  the  life- 
time of  the  person  on  whose  life  such  estate  depended,  against 
such  as  occupied  the  same,  his  or  their  executors  or  administra- 
tors.    2  R.  S.  346  (357),  §  20. 


CHAPTER  XXIII. 

PEOOEEDINGS  FOR  CHANGING  NAMES  OF  PEESONS. 
ARTICLE  I. 

IN   WHAT   CASES   PEEMITTED. 

Section  1.  In  general.  A  man's  name  is  the  mark  or  indicia 
by  which  he  is  known  from  other  men.  And  by.  practice  now 
almost  universal  among  civilized  nations,  it  is  composed  of  the 
Christian,  or  given  name,  and  his  surname.  The  one  is  the  name 
given  to  him  after  birth,  or  at  baptism  ;  the  other  is  the  patronymic 
derived  from  the  common  name  of  his  parents. 

The  Christian  or  first  name  is,  in  law,  denominated  the  proper 
name  ;  and  a  party  can  have  but  one  name,  since  the  middle  or 
added  narhes  are  not  regarded.  Franldin  v.  Tallmadge,  5  Johns. 
64 ;  McKay  v.  Speak,  8  Tex.  376  ;  State  v.  Martin,  10  Miss.  391 ; 
Edmundston  v.  State,  17  Ala.  179  ;  People  v.  Coolc,  15  Barb.  269. 

It  is  the  combination  of  the  Christian  and  surname  that  marks 
an  individual's  identity.  And  so  permanent  is  the  appellation 
that  it  is  scarcely  in  a  man's  power  to  change  his  name,  unless 
he  goes  to  a  place  where  he  is  not  known. 

And  this  difficulty  has  undoubtedly  led  to  the  practice  of 
applying  to  the  legislature,  or  for  the  passage  of  a  statute  author- 
izing the  courts  in  certain  cases  to  grant  an  order  changing  a 
person's  name.  There  is  nothing,  however,  in  the  law  prohibit- 
ing a  man  from  changing  his  name  if  he  chooses.  Petition  of 
John  Snook,  2  Hilt.  566. 

The  original  statute  giving  jurisdiction  to  the  courts  was  passed 
on  the  14th  of  December,  1847.  Laws  1847,  chap.  464.  By  an 
amendment  of  the  act,  which  was  passed  March  17,  1860,  the 
powers  of  the  court  were  materially  enlarged,  but  the  jurisdiction 
was  confined  to  the  county  courts  and  the  court  of  common  pleas 
of  the  city  and  county  of  New  York.     Laws  1860,  chap.  80,  §  1. 

An  application,  however,  may  still  be  made  to  the  legislature 
by  persons  desiring  to  change  their  names,  as  the  legislature  may 
act  in  the  matter  if  there  is  any  occasion  for  its  interference. 
Vol.  VL  — 26 
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Section  2.  Statute  authority.  The  statute  authorizes  any  per- 
son residing  in  the  State  to  apply  to  the  court  for  an  order  author- 
izing such  applicant  to  assume  another  name.  If  the  applicant 
be  a  minor,  he  must  apply  by  a  guardian  or  next  friend.  Laws 
1860,  chap.  80,  §  1. 

Under  the  statute  as  originally  passed,  the  applicant  was 
required  to  show  that  he  would  derive  some  pecuniary  benefit 
from  changing  his  name,  but  this  is  no  longer  necessary  under 
the  amendment  of  1860.  The  applicant,  however,  is  required  to 
satisfy  the  court  that  there  is  no  reasonable  objection  to  his 
assuming  another  name.    Laws  1860,  chap.  80,  §  2. 


AKTICLE  11. 

PEOCEEDIHrGS   TO    GBTAIST   CHAKQE. 

Section  1.  Application.  The  application  must  be  made  to  the 
county  court  of  the  county  in  which  the  applicant  resides,  except 
where  the  applicant  resides  in  the  city  or  county  of  New  York, 
in  which  case  he  must  apply  to  the  court  of  common  pleas  of 
that  city.     Laws  1860,  chap.  80,  §  1. 

Section  2.  Petition.  The  application  is  by  petition,  which 
must  set  forth  the  grounds-  of  the  application,  and  must 
be  verified  by  the  afB davit  of  the  applicant  annexed  thereto 
or  indorsed  thereon.  Laws  1847,  chap.  464,  §  2.  And  it  should 
show  that  his  place  of  residence  is  within  the  county  in  which 
the  application  is  to  be  made,  and  should  set  forth  such  facts  as 
shall  satisfy  the  court  that  there  is  no  reasonable  objection  to 
the  applicant' s  assuming  another  name.     Laws  1860,  chap.  80. 

The  form  of  the  petition  may  be  as  follows : 

In  the  county  court  of  the  county  of  {or  in  the  court  of 

common  pleas,  etc). 

In  the  matter  of  the  application  of  ( 
Z.  E.,to  change  his  name  to  L.  M.  f 


To  the  county  court  of  the  county  of  {or  to  the  court  of 

common  pleas) : 

The  petition  of  Z.  R.  respectfully  shows  to  the  court  that  he 
is  aged  years,  and  resides  in  the  town  of  ,  in  the 

county  of 

That,  etc.  {set  forth  facts  from  which  the  court  can  see  that 
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there  is  no  reasonable  objection  to  the  petitioner' s  assuming/ 
another  name). 

Wherefore,  your  petitioner  prays  that  an  order  may  be  entered, 
authorizing  him  to  assume  the  name  of  L.  M.,  above  mentioned. 

{Add  verification.)  Z.  R. 

Section  3.  Order.  If  the  court  to  which  application  is  made 
is  satisfied  by  the  petition  so  verified,  or  by  affidavits  presented, 
that  there  is  no  reasonable  objection  that  such  person  should 
assume  another  name,  an  order  is  made  by  the  court,  authoriz- 
ing the  applicant  to  assume  such  other  name  from  and  after  some 
time,  not  less  than  thirty  days,  to  be  specified  in  the  order. 
Laws  1860,  chap.  80,  §  2.    The  order  may  be  in  the  following  form  : 

Order  authorizing  change  of  name. 

{Title  as  in  petition.) 

At  a  term  of  the  county  court  held  at  the  court-house  in  , 

in  and  for  the  county  of,  on  the  day  of         18    . 

Present —  ,  county  Judge.  ' 

On  reading  and  filing  the  petition  of  Z.  R.,  dated  the 
day  of  >  18    ,  praying  that  he  may  be  authorized  to  assume 

the  name  of  L.  M.,  and  the  court  being  satisfied  that  there  is  no 
reasonable  objection  to  his  assuming  such  name  ; 

Now,  on  motion  of  J.  S.,  of  counsel  for  said  petitioner,  it  is 
ordered  that  the  said  Z.  R.  be  and  he  is  hereby  authorized  to 
assume  the  name  of  L.  M.  from  and  after  the  day  of 

18    {not  less  than  thirty  days  from  the  date  of  the  order). 

Section  4.  Publication.  Within  ten  days  after  granting  the 
order,  the  applicant  is  required  to  cause  a  copy  thereof  to  be 
published  in  a  public  newspaper  printed  in  the  county  in  which 
he  shall  reside  at  the  time  of  making  such  application.  Laws 
1847,  chap.  464,  §  4. 

Section  5.  Filing  and  recording  papers.  Within  twenty  days 
from  the  granting  of  the  order,  the  applicant  is  required  to  cause 
the  petition,  affidavit  or  affidavits,  order,  and  an  affidavit  of  the 
publication  of  such  order,  to  be  filed  and  recorded  in  the  county 
clerk' s  office  of  the  county  in  which  the  applicant  shall  reside  at 
the  time  of  making  such  application.     Laws  1847,  chap.  464,  §  5. 

Section  6.  Assuming  new  name.  When  the  requirements  of 
the  statute  have  been  complied  with,  the  applicant  shall,  from  and 
after  the  day  specified  for  that  purpose  in  the  order  of  the  court, 
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be  known  by  the  name  which  by  such  order  he  shall  be  author- 
ized to  assume,  and  by  no  other.     Laws  1847,  chap.  464,  §  6. 

Section  7.  Legal  proceedings,  how  affected.  If  any  suit  or  legal 
proceeding  shall  be  commenced  by  his  former  name,  against  any 
person  whose  name  shall  have  been  changed  pursuant  to  the 
statute,  such  suit  or  proceeding  shall  not  be  abated,  nor  any 
relief  or  recovery  sought  thereby,  be  prevented  by  such  misno- 
mer, but  the  plaintiff  or  party  instituting  such  suit  or  proceed- 
ing may  amend  in  respect  to  the  name  of  the  person  against  whom 
it  shall  be  commenced,  at  any  time  and  without  costs.  Laws 
1847,  chap.  464,  §  7. 

Section  8.  Returns  by  clerks  to  secretary  of  State.  By  the 
statute  it  is  made  the  duty  of  the  county  clerks  for  the  sev- 
eral counties  of  the  State,  except  the  city  and  county  of  New 
York,  and  of  the  clerk  of  the  court  of  common  pleas  of  that  city, 
annually  in  the  month  of  December,  to  make  a  return  to  the  office 
of  the  secretary  of  State,  of  all  changes  of  names  of  persons  made 
under  and  by  virtue  of  the  statute ;  and  the  names  of  such 
persons  before  and  after  such  changes,  as  the  same  shall  appear 
in  such  returns,  shall  be  published  in  a  tabular  form  with  the 
session  laws  of  each  year.     Laws  1860,  chap.  80,  §  2. 

The  clerk's  return  may  be  in  the  following  form  : 

State  of  New  York,  ) 
County  of  .     j 

Pursuant  to  "An  act  to  authorize  persons  to  change  their 
names,"  passed  December  fourteenth,  eighteen  hundred  and  forty- 
seven,  and  the  act  amendatory  thereof,  passed  March  seventeenth, 
eighteen  hundred  and  sixty,  I  M.  W.,  clerk  of  the  county  of 
,  do  hereby  certify  that  the  following  names  have  been 
changed  by  virtue  of  the  said  acts,  during  the  year  eighteen 
hundred  and  ,  viz.  :  Z.  R.  to  L.  M.     To  take  effect 

day  of  ,  18    . 

In  attestation  whereof  I  have  hereto  affixed  my  official  seal 
this  the  day  of  December,  eighteen  hundred  and 

[L.  s.]  M.  W.,  OlerTt. 

Indorsed:— ''Y\\%^  day  of  ,18      ." 

D.  W.,  Secretary  of  State. 
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AEBITRATIONS. 
ARTICLE  I. 

NATURE   OF  AK  ARBITRATION. 

Section  1.  In  general.  Arbitration  has  been  defined  as  "the 
investigation  and  determination  of  a  matter  or  matters  of  differ- 
ence between  contending  parties,  by  one  or  more  unofficial  per- 
sons chosen  by  the  parties,  and  called  arbitrators  or  referees." 
Wore.  Diet.  See  3  Bl.  Com.  16.  So  an  arbitration  has  been 
described  as  "a  submission  by  parties  of  matters  in  controversy 
to  the  judgment  of  two  or  more  individuals,  who  are  substituted 
in  the  place  of  a  judicatory  established  by  law,  and  who  are  to 
decide  the  controversy.  It  is  called  a  domestic  tribunal,  and  the 
arhitratoTS  judges  of  the  parties  choosing."  See  SJlmendor/v. 
Harris,  5  Wend.  522,  note.  The  determination  of  the  arbitra- 
tors is  called  an  award. 

From  the  above  definitions  it  will  be  seen  that  an  arbitration 
is  the  submission  of  matters  in  controversy  for  the  purpose  of 
Jlnal  determination.  A  reference  of  a  collateral  fact,  or  the  sub- 
mission of  a  particular  question,  forming  only  a  link  in  the  chain 
of  evidence,  is  not  calculated  to  put  an  end  to  controversy.  It 
merely  substitutes  the  judgment  of  the  referee  in  the  place  of 
evidence,  leaving  the  controversy  open.  Such  a  decision  is  not 
an  award,  and  a  reference  of  such  a  matter  is  not  a  submission 
to  arbitration,  nor  has  it  been  so  treated  by  the  courts.  Garr  v. 
Ooniez,  9  Wend.  649,  661 ;  Elmendorf  v.  Harris,  5  id.  522, 
note. 

Arbitration  exists  not  only  at  common  law,  but  also  under 
various  statutes,  both  in  England  and  the  United  States,  most  of 
these  statutes  being  founded  on  the  9  and  10  Wm.  Ill,  chap.  15, 
and  3  and  4  Wm.  IV,  chap.  42,  §  49,  by  which  it  is  allowed  to 
refer  a  matter  in  dispute,  not  then  in  court,  to  arbitrators,  and 
agree  that  the  submission  be  made  a  rule  of  court.  The  earliest 
statutory  provision  on  the  subject  in  this  State  was  made  by  act 
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of  the  legislature  February  28, 1791,  which  was  substantially  the 
same  as  that  of  the  first-named  English  act,  9  and  10  Wm.  III. 
See  Emmet  v.  Hoyt,  17  Wend.  410.  This  provision  was  con- 
tinued in  the  various  revisions  of  the  statutes,  and  in  its  original 
form  may  be  found  in  the  Revised  Laws  of  1802  and  1813.  1  R. 
L.  1802,  156  ;  1  R.  L.  1813,  125.  See  amendments  thereto,  Laws 
1816,  chap.  210,  p.  242  ;  Laws  1824,  chap.  288,  p.  285. 

Section  2.  Under  the  Revised  Statutes.  Upon  the  revision  of 
the  statutes  in  1830,  those  bearing  on  the  subject  of  arbitration 
were  essentially  varied  and  much  improved  by  the  introduction 
of  many  entirely  new  features.  The  provisions  as  revised  now 
form  title  14,  chapter  8,  part  3  of  the  Revised  Statutes.  See  2  R. 
S.  541  (559). 

Section  3.  At  common  law.  Statutes  like  those  of  this  State, 
referred  to  in  the  preceding  section,  prescribing  a  certain 
form  for  submissions  to  arbitration,  and  for  enforcing  awards 
made  thereon  by  special  proceedings  in  court,  have  seldom  been 
construed  as  excluding  parties  from  the  right  of  submitting  in 
the  common-law  mode  (See  Richardson  v.  Qassily,  3  Watts 
[Penn.]  320  ;  Logsdon  v.  Roberts,  3  Monroe,  256  ;  Evans  v.  Mc- 
Kinsey,  Litt.  Select  Cas.  262) ;  and  the  right  still  exists  in  this 
State  notwithstanding  the  statute.  Wells  v.  Lain,  15  Wend.  99  ; 
Diedrick  v.  Richley,  2  Hill,  271  and  note,  273  ;  Cope  v.  Oilbert, 
4  Denio,  347.     See  People  v.  Townsend,  5  How.  315. 

At  common  law  the  submission  to  arbitration  is  by  parol,  and 
in  such  case  the  statute  has  no  application.  Cope  v.  Gilbert,  4 
Denio,  347.  When  the  parties  do  not  begin  under  the  statute, 
the  subsequent  proceedings  can  neither  be  aided  nor  injured  by 
the  I  statute.  lb.  See  Valentine  v.  Valentine,  2  Barb.  Oh.  430  ; 
Wells  V.  Lain,  15  Wend.  99  ;  People  v.  Townsend,  5  How.  315. 
A  verbal  agreement  of  the  parties  to  a  submission,  that  the  award 
shall  not  be  in  writing,  and  that  they  will  abide  by  a  verbal 
award,  has  the  effect  to  change  the  submission  from  one  under 
seal  to  a  mere  verbal  one  ;  and  if  the  matters  be  such  as  cannot 
be  determined  by  a  parol  arbitration  the  award  is  void.  French 
V.  New,  2  Abb.  Ct.  App.  209  ;  S.  C,  28  N.  Y.  (1  Tiff.)  147  ;  revers- 
ing S.  C,  20  Barb.  481. 

It  appears  to  be  well  settled  by  authority  that  an  agreement  to 
arbitrate  is  not  sufficient  to  oust  a  court  of  law  or  equity  of  juris- 
diction ;  but  this  rule  is  a  departure  from  the  general  principle 
that  effect  should  be  given  to  contracts  when  lawful  in  them- 
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selves,  according  to  their  terms  and  the  intent  of  the  parties,  and 
it  will  not  be  extended  or  applied  to  new  cases  not  coming  within 
the  letter  and  spirit  of  the  decisions  already  made.  PresH,  etc., 
of  the  D.  &  H.  Canal  Co.  v.  Penn.  Coal  Co.,  50  N.  Y.  (5  Sick.) 
250.  See  Haggart  v.  Morgan,  4  Sandf.  198;  S.  C,  6  N.  Y. 
(1  Seld.)  422. 

A  statute  compelling  a  party,  without  his  assent,  to  arbitrate 
a  claim  which  properly  should  be  the  subject  of  an  action,  de- 
prives him  of  the  right  to  a  trial  according  to  the  course  of  the 
common  law,  and  is  unconstitutional.  People  v.  Haws,  24  How. 
148  ;  S.  C,  15  Abb.  115 ;  37  Barb.  440.  So  a  court  of  equity  will 
not  decree  a  specific  performance  of  a  covenant  or  agreement  to 
appoint  arbitrators  or  appraisers.  Dunnell  v.  Keteltas,  16  Abb. 
205  ;  S.  C.  affirmed,  26  How.  599,  n. ;  Hurst  v.  Litchfield,  39  N.  Y. 
(12  Tiff.)  377  ;  Sinclair  v.  Tallmadge,  35  Barb.  602. 


ARTICLE  II. 

REQUISITES   OR   ESSENTIALS   OE   AN  ABBITRATIOK. 

Section  1.  As  to  subject-matter.  The  statute  provides  for  the 
submission  to  arbitration  of  any  controversy  existing  between 
parties  which  might  be  the  subject  of  an  action  at  law,  or  of  a 
suit  in  equity,  except  as  otherwise  provided  by  the  statute.  See 
2  R.  S.  541  (560),  §  1.  But  this  provision  must  be  understood  as 
limited  to  existing  controversies,  and  cannot  be  construed  to 
authorize  an  award  upon  any  matter  arising  subsequently  to  the 
submission.    Matter  of  Vandeneer,  4  Denio,  249. 

Claims  to  real  estate  cannot  be  submitted  when  the  question 
involves  a  title  in  fee  or  for  life.  2  R.  S.  541  (560),  §  2.  This 
prohibition  is  imperative,  and,  therefore,  a  submission  to  arbitra- 
tion of  a  claim  to  a  freehold  estate  in  real  property  is  not  merely 
voidable,  but  is  absolutely  void  and  incapable  of  ratification. 
Wiles  V.  Peck,  26  N.  Y.  (12  Smith)  42.  Any  claim,  however,  to 
an  interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real  estate, 
and  controversies  for  the  partition  of  lands  between  joint  ten- 
ants or  tenants  in  common,  or  concerning  the  boundaries  of  lands, 
or  concerning  the  admeasurement  of  dower,  may  be  submitted  to 
arbitration.  2  R.  S.  541  (560),  §  2.  See  Cox  v.  Jagger,  2  Cow. 
638.  And  a  question  of  boundary  may  be  submitted  by  parol. 
Robertson  v.  M^Niel,  12  Wend.  578.    See  Jackson  v.  Gager^  5 
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Cow.  383.  The  statute  does  not  forbid  a  submission  of  claims  to 
an  estate  in  lands,  unless  it  is  in  those  cases  in  which  the  legal 
title  is  in  controversy,  and  does  not  apply  when  nothing  but  the 
equitable  title  is  in  dispute.  Olcott  v.  Wood,  14  N.  Y.  (4  Kern.) 
32;  affirming  S.  C,  15  Barb.  644. 

A  single 'item  of  a  long  account  may  be  submitted  to  arbitra- 
tion {McBride  v.  Hagari,  1  Wend.  326) ;  and  so  may  disputes 
between  partners  relative  to  the  partnership  property  or  business. 
Backus  V.  Fohes,  20  IST.  Y.  (6  Smith)  204. 

The  question  whether  or  not  property  belonging  to  a  religious 
corporation  shall  be  sold  by  them  cannot  be  submitted  to  arbi- 
tration, and  an  award  directing  a  sale  is  void.  Wyatt  v.  Benson, 
4  Abb.  182  ;  S.  C,  23  Barb.  327.  Nor  will  corporators  be  bound 
by  the  submission  to  an  arbitrator  of  the  question  who  are  the 
legally  elected  trustees  of  the  corporation  ;  and  an  award  under 
such  a  submission  cannot  legally  determine  that  question.  Id. 

The  reference  of  a  collateral  fact,  or  of  a  particular  question, 
forming  only  a  link  in  the  chain  of  evidence,  is  not  a  proper  sub- 
ject of  submission  to  arbitration.  BlmendorfY.  Harris,  5  Wend. 
522,  n.  ;  Garr  v.  Oomez,  9  id.  649. 

Section  2.  As  to  parties.  Under  the  provisions  of  the  Revised 
Statutes  all  persons,  except  infants  and  married  women  and  per- 
sons of  unsound  mind,  may  enter  into  an  agreement  to  submit  to 
arbitration.  2  R.  S.  541  (560),  §  1.  The  general  rule  is,  that 
where  there  is  a  capacity  to  contract,  with  a  liability  to  pay, 
there  is  a  power  to  arbitrate.  Brady  v.  Mayor,  etc.,  of  BrooTclyn, 
1  Barb.  584 ;  Weed  v.  Ellis,  3  Caines,  254.  Thus,  a  corporation 
may  submit  to  arbitration  {Brady  v.  Mayor,  etc.,  of  Brooklyn, 
1  Barb.  584.  See  Isaacs  v.  Beth  HamedasTi  Society,  1  Hilt.  469), 
and  a  guardian  may  submit  on  behalf  of  his  ward,  and  a  perform- 
ance of  the  award  will  be  a  bar  to  a  suit  by  the  infant  when  of 
age  for  the  same  matter.    Weed  v.  Ellis,  3  Caines  253. 

A  married  woman  is  competent  to  submit  to  arbitration  a  claim 
made  by  her  to  an  account  for  the  proceeds  of  real  estate  sold, 
which  was  her  separate  estate,  held  by  her  under  the  acts  of 
1848  and  1849.  Palmer  v.  Ba^is,  28  N.  Y.  (1  Tiff.)  242.  More- 
over, the  common-law  disability  of  a  married  woman  to  bind 
herself  by  a  submission  to  arbitration  was  removed  by  the  acts 
of  1860,  chap.  90,  and  1862,  chap.  173.  Id. 

One  of  several  partners  has  no  authority,  without  the  assent 
of  his  copartners,  to  submit  to  arbitration  any  partnership  in- 
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terest  or  controversy  ;  and  this  is  so  whether  the  submission  be 
by  simple  agreement  or  by  specialty.  Harrington  v.  Higham, 
13  Barb.  660.  And,  if  a  submission  is  made  by  one  of  several 
partners,  in  the  name  of  the  firm,  vrithout  the  consent  of  his  co- 
partners, the  award  will  bind  only  the  individual  interest  of  him 
who  executed  the  submission.  Id. ;  McBridev.  Hagan,  1  Wend. 
326.     See  MacJcay  v.  Bloodgood,  9  Johns.  285. 

An  agent,  entering  into  a  submission  to  arbitration,  in  his  own 
name,  is  personally  bound  to  perform  the  award.  Smith  v.  Van 
JSfosirand,  5  Hill,  419.  And  so  of  a  person  entering  into  a  sub- 
mission on  behalf  of  himself  and  others,  but  without  their 
authority.  Id.  The  principal  may,  however,  ratify  or  adopt  the 
acts  of  his  agent ;  and  where  an  agent,  without  authority  from 
his  principal,  submits  to  arbitration,  in  his  own  name,  contro- 
versies existing  between  the  principal  and  another,  and  after  an 
award  is  made  in  favor  of  the  agent,  the  principal  takes  an 
assignment  of  it,  and  then  assigns  it  to  a  stranger,  this  is  held  to 
be  an  adoption  and  ratification  of  the  unauthorized  act  of  the 
agent  in  making  the  submission,  sufficient  to  bind  the  principal. 
Lowenstein  v.  Mcintosh,  37  Barb.  251. 

Where  an  agent  submitted  to  arbitration,  the  question  of  dam- 
age done  to  land  owned  by  the  wife  of  his  principal,  suppos- 
ing it  to  be  the  land  of  the  principal,  but  afterward,  on  learn- 
ing that  the  title  of  sucb  land  was  in  the  wife,  he  gave  notice 
to  the  other  party,  and  executed  a  new  submission  upon  the 
same  terms  and  tendered  it  to  the  other  party,  who  declined  receiv- 
ing it,  saying  that  it  would  make  no  difference ;  it  was  held 
that  sucli  submission,  was  valid,  and  the  wife  was  bound  by 
the  award  made  thereon.  Smith  v.  Sweeny,  35  N.  Y.  (8  Tiff  \ 
291. 

It  would  seem  that  an  attorney  has  authority,  as  such,  to 
submit  a  matter  to  arbitration  on  behalf  of  his  client.  See 
Bates  V.  Visher,  2  Cal.  355  ;  Inhabitants  of  BucMand  v.  Inhab- 
itants of  Conway,  16  Mass.  396 ;  StoTcely  v.  Robinson,  34  Penn. 
St.  315.  And,  in  an  action  on  an  award,  defendants,  who 
appeared  and  proceeded  before  the  arbitrators,  cannot  object 
that  the  submission  was  by  attorneys  having  no  authority  to 
submit.  Diedrick  v,  Richley,  2  HUl,  37.  See  Saysv.IIaySy 
23  Wend.  363. 

At  common  law  an  executor  or  administrator  may,   in  his 
official  capacity,  submit  to  arbitration  demands  for  or  against 
Vol.  VI.— 27 
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the  estate.  Russell  v.  Lane,  1  Barb.  519  ;  Chadbourn  v.  Chad- 
bourn,  9  Allen  (Mass.),  173.  Butan  administrator  has  no  author- 
ity to  control  the  realty  of  the  deceased,  a  submission  by  him 
concerning  it,  not  joined  or  acquiesced  in  by  the  heir,  is  not 
binding.    Bridgham  v.  Prince,  33  Me.  174. 

If  a  party  is  under  arrest  at  the  time  of  entering  into  a  sub- 
mission, under  a  process  sued  out  in  the  same  matter,  this  is 
not  such  duress  as  will  avoid  his  agreement  to  arbitrate.  It  con- ' 
stitutes  neither  oppression  nor  undue  advantage  ;  and  the  arrest 
of  itself  could  not  have  been  enough  to  avoid  his  acts,  even  had 
there  been  a  final  settlement.  Shephard  v.  Watrous,  8  Caines, 
166. 

Section  3.  As  to  arbitrators  and  umpire. 

a.  Who  may  sene  as  arbitrators  or  umpire.  It  may  be 
stated  generally,  that  any  person  may  be  selected  for  the  position 
of  arbitrator.  It  has  been  stated  as  law,  that  idiots,  lunatics, 
infants,  married  women,  persons  attainted  and  excommunicated 
are  disqualified  for  the  office  ;  but  the  better  opinion  is,  that  they 
may  be  arbitrators,  for  every  person  is  at  liberty  to  choose  whom 
he  likes  best  for  his  judge,  and  he  cannot  afterward  object  to  the 
manifest  deficiencies  of  those  whom  he  has  himself  selected.  See 
Russ.  on  Arb.  105  ;  Bac.  Abr.  Arb.  D. ;  Huntig  y.  Balling,  8 
Dowl.  879.  But  if  these  deficiencies  of  the  arbitrators  were 
unknown  to  the  parties  at  the  time  of  their  appointment,  or  if 
such  incompetency  arose  or  was  discovered  subsequently,  relief 
would  undoubtedly  be  afi'orded  to  the  injured  party  {The  Mayor 
etc.,  of  New  YorTc  v.  Butler,  1  Barb.  325) ;  and  so,  if  the  person 
chosen  as  arbitrator  has  any  secret  interest  in  the  result  or  decis- 
ion of  the  controversy.     Earl  v.  StocTcer,  2  Yern.  251. 

The  existence  of  a  relationship  or  family  connection  between  the 
arbitrator  and  a  party  to  the  submission  is  a  sufiicient  ground 
for  a  revocation  pending  the  proceedings,  or  for  setting  aside  the 
award  afterward.  Brown  v.  Leavitt,  26  Me.  251.  So,  where 
persons  have  already  formed  an  opinion  or  received  a  bias  on  the 
subject-matter  of  the  submission,  they  are  held  to  be  incompe- 
tent to  act  as  arbitrators.  Fox  v.  Hazelton,  10  Pick.  275.  But 
any  of  these,  objections  maybe  waived  by  the  parties  if  they 
choose  ;  and  if  they  are  content  to  submit  questions  in  controversy 
to  those  who  are  known  to  have  formed  and  expressed  opinions 
upon  the  subject-matter,  or  who  are  known  to  have  partialities 
or  prejudices  for  or  against  the  respective  parties,  an  award  made 
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by  such,  arbitrators  is  binding.  Id.  See  Strong  v.  Strong,  9 
Gush.  560.  If  the  party  aggrieved  desires  to  object  on  any  of 
the  grounds  mentioned,  he  must  do  so  as  soon  as  he  becomes 
aware  of  the  existence  of  the  fact  creating  the  incompetency 
of  the  arbitrator.  Perry  v.  Moore,  2  E.  D.  Smith,  32  ;  S.  C, 
3  Code  R.  221  ;  Brown  v.  Leavitt,  26  Me.  251. 

One  of  the  parties  to  a  controversy  may  be  chosen  arbitrator, 
and  where  two  disputants  agree  that  one  of  them  shall  finally 
determine  the  matter  in  dispute,  his  award  will  be  good,  although 
in  his  own  favor.  Parr  v.  Winteringham,  1  Ell.  &  Ell.  394  ;  28 
L.  J.  Q.  B.  123 ;  Matthew  v.  Ollerton,  4  Mod.  226. 

An  umpire  is  a  person  whom  two  or  more  arbitrators,  under 
authority  of  the  parties  to  the  submission,  select  to  decide  the 
matter  in  controversy,  concerning  which  the  arbitrators  are  un- 
able to  agree,  and  his  province  is  to  determine  the  issue  sub- 
mitted to  the  arbitrators  on  which  they  have  failed  to  agree,  and 
to  make  an  award  thereon,  which  is  his  sole  award.  McKinstry 
V.  Solomons,  2  Johns.  57 ;  S.  C,  13  id.  27 ;  Haven  v.  Winnisim- 
met  Co.,  11  Allen,  377.  Neither  of  the  arbitrators  need  join 
with  the  umpire  in  his  award,  and,  if  they  do,  their  joinder  will 
be  rejected  as  surplusage.  Id.  ;  Butler  v.  Mayor,  etc.,  of  Neio 
York,  1  Hill,  489 ;  Mullins  v.  Arnold,  4  Sneed,  262 ;  Eison  v. 
Berry,  4  Rand.  275.  A  distinction,  therefore,  is  to  be  made  be- 
tween an  umpire  and  a  third  arbitrator,  the  powers  and  duties 
of  each  being  widely  different.  See  Lyon  v.  Blossom,  4  Duer, 
318,  where  this  distinction  is  stated. 

b.  How  appointed.  Sometimes  the  parties  agree  upon  a  sin- 
gle arbitrator,  or  each  party  appoints  one,  with  a  stipulation 
that,  in  case  they  do  not  agree,  an  umpire  named,  or  to  be 
selected  by  the  arbitrators,  shall  be  called  in,  to  whom  the  mat- 
ter is  to  be  referred.  See  Mayor  of  New  YorJc,  etc.  v.  Butler,  1 
Barb.  325;  Rison  v.  Berry,  ^  Rand.  275;  Rigdeny.  Martin,  6 
Har.  &  J.  403.  Arbitrators  may  nominate  an  umpire  before  they 
proceed  to  the  consideration  of  the  subject,  and  this  is  said  to  be 
the  fairest  mode  of  choosing.  Van  Cortlandt  v.  TJnderMll,  17 
Johns.  405 ;  Butler  v.  Mayor,  etc.,  of  New  York,  1  Hill,  489 ; 
Mayor  of  New  York,  etc.  v.  Butler,  1  Barb.  325.  See  McKins- 
try V.  Solomons,  2  Johns.  57. 

If  the  submission  is  under  the  statute,  the  appointment  of  the 
umpire  should  be  in  writing.  Elmendorf  v.  Harris,  23  Wend, 
628.    But  in  a  common-law  arbitration  an  umpire  may  be  ap- 
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pointed  by  parol,  unless  it  is  otherwise  stipulated.     Id.  ;  S.  C,  5 
Wend.  516. 

The  appointment  of  the  umpire  must  be  by  agreement  of  the 
arbitrators  upon  a  particular  person,  and  where  the  selection  is 
left  to  be  determined,  by  chance,  it  will  be  void  {Hodson  v. 
Drcwry,  1  Dowl  5fi9  ;  Ford  v.  Jones,  3  B.  &  Ad.  248 ;  In  re 
Cassell,  9  Barn.  &  Gr.  624),  though  it  is  held  to  be  a  valid  ar- 
rangement where  each  arbitrator  names  a  person,  to  whom  the 
other  cannot  object,  and  they  toss  up  to  decide  between  the  two 
so  named.  European  and  American  Steam-sJdpping  Co.  v. 
CrossJcey„S  C.  B.  (N.  S.)  397;  Nealey.  Ledger,  16  East,  51. 

If  the  person  named  as  umpire  by  the  arbitrators  refuse  to 
accept,  or  neglect  to  act,  successive  nominations  may  be  made 
until  one  is  found  willing  to  exercise  the  function.  The  authority 
is  determined  only  when  it  has  been  fully  executed.  Cloud  v. 
Sledge,  1  Bailey,  105. 

A  submission  to  two  and  their  umpire  requires  the  umpire  to 
decide  only  in  case  the  arbitrators  cannot  agree ;  and  an  award 
by  the  two  is  good.     Keans  v.  Rankin,  2  Bibb,  88. 

Section  4.  As  to  the  submission. 

a.  Form  of.  Where  the  parties  desire  to  enforce  an  award  in 
the  manner  prescribed  by  statute,  it  is  requisite  that  the  submis- 
sion should  be  by  an  instrument  in  writing.  2  R.  S.  541  (560), 
§  1.  In  all  other  cases  a  verbal  siibmission  is  as  valid  as  it  was 
before  the  enactment  of  the  statute.  Vope  v.  Gilbert,  4  Denio, 
347 ;  People  v.  Townsend,  5  How.  315 ;  Diedrick  v.  RicTiley,  2 
Hill,  271  ;  Wells  v.  Lain,  15  Wend.  99.  But  an  executory  cove- 
nant, under  seal,  cannot  be  discharged  by  a  parol  arbitration. 
French  v.  New,  28  N.  Y.  (1  Tiff.)  147 ;  S.  C,  2  Abb.  Ct.  App.  209 ; 
20  Barb.  481. 

A  usual  mode  of  submission  is  by  mutual  arbitration  bonds, 
specifying  the  terms  of  the  submission,  the  matters  submitted, 
the  form  and  nature  of  the  award,  the  time  when  that  is  to  be 
made,  and  the  authority  to  enter  judgment  upon  the  award  if  that 
is  intended.  1  Wait's  Law  &  Pr.  1014.  In  short,  the  bonds 
will  be  so  drawn  as  to  express  the  intentions  of  the  parties,  which 
is  all  the  law  requires.  See  Isaacs  v.  The  Beth  Hamedash  Society, 
1  Hilt.  469  ;  Brady  v.  Mayor  of  Brooklyn,  1  Barb.  584. 

An  express  agreement  to  abide  by  an  award  is  unnecessary, 
for  the  law  will  imply  this  from  the  fact  of  submission  itself. 
Valentine  v.  Valentine,  2  Barb.  Ch.  430.     Where  the  submission 
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is  of  all  demands,  it  includes  all  questions  relating  both  to  real 
and  personal  estate  {SelUcTc  v.  Addams,  15  Johns.  197 ;  Byers  v. 
Van  Deusen,  5  Wend.  268),  and  will  include  a  claim  for  a  fraud 
in  the  sale  of  real  estate.    De  Long  v.  Stanton,  9  Johns.  38. 

A  submissioa  of  "  all  the  demands  which  either  of  the  parties  has 
against  the  other  "  is  suflBcient  to  prevent  either  party  from  subse- 
quently maintaining  an  action  for  any  demand  which  was  in  exist- 
ence at  the  time  of  such  submission,  even  though  the  pairty  omitted, 
by  mistake,  to  bring  or  present  the  claim  to  the  arbitrators. 
Fidler  v.  Cooper,  19  Wend.  285  ;  Owen  v.  Boerum,  23  Barb.  187  ; 
Wheeler  v.  Van  Houten,  12  Johns.  311.  Where,  however,  it  is 
shown  that  the  subject  of  the  action  was  not  a  matter  in  differ- 
ence at  the  time  of  the  submission,  and  that  the  claim  was  not 
submitted  to  the  arbitrators,  the  action  will  not  be  barred  by  the 
award  made  in  pursuance  of  such  submission.  Bavee  v.  Farmer, 
4  T.  R.  146.  See  Fidler  v.  Cooper,  19  Wend.  288  ;  1  Wait's  Law 
&  Pr.  1015.  These  remarks  must  be  understood  as  applicable 
only  to  those  cases  in  which  the  submission  does  not,  in  terms 
or  its  legal  scope,  include  the  demand  ;  for,  if  broad  enough  to 
include  it,  parol  evidence  is  not  admissible  to  show  that  the 
claim  was  not  intended  to  be  included  or  submitted.  De  Long 
v.  Stanton,  9  Johns.  38 ;  Wheeler  v.  Van  Houten,  12  id.  311 ; 
Efner  v.  Shaw,  2  Wend.  567. 

A  submission  by  two  parties  on  one  side  and  one  on  the  other 
was  held  to  include,  not  only  the  joint  demands  of  the  two,  but 
also  their- individual  demands  against  the  other  party.  Fidler 
V.  Cooper,  19  Wend.  285..  So,  a  submission  by  A  and  B  on  one 
side,  and  C  and  his  partner  on  the  other,  will  authorize  an  award 
in  favor  of  the  former  against  C  alone.  Later  v.  Wellington,  1 
Hill,  319. 

Where  a  submission  recited  the  existence  of  a  controversy  as 
to  "the  settlement  of  the  accounts  between  the  parties,  and  the 
claims  of  each  upon  the  other  ; "  this  was  held  to  include  a  claim 
for  damages  arising  from  an  eviction  of  one  of  the  parties  from 
demised  premises  and  for  conversion  of  personal  property  ;  inas- 
much as  it  appeared  that  both  of  these  and  the  other  claims 
between  the  parties  arose  out  of  a  written  agreement  as  to  the 
occupation  of  the  premises  and  cultivation  of  plants  thereon, 
Owen  V.  Boerum,  23  Barb.  187. 

A  submission  is  valid,  although  there  is  no  agreement  that 
judgment  may  be  entered  on  the  award.    Howard  v.  Sexton,  4 
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F.  Y.  (4  Comst.)  157.  See  French  v.  Neio,  20  Barb.  481 ;  S.  C. 
reversed,  28  K.Y.  (1  Tiff.)  147  ;  2  Abb.  Ct.  App.  209.  But,  where 
the  submission  is  under  the  statute,  and  it  is  the  intention  of  the 
parties  to  authorize  the  arbitrators  to  award  the  costs  and  ex- 
penses of  the  arbitration,  the  submission  should  contain  such 
authority.  Matter  of  Vanderveer,  4  Denio,  249.  The  fees  and 
expenses  of  the  arbitrators  may,  however,  be  awarded  without 
such  authority.   lb. 

The  signatures  of  the  parties  to  the  submission  should  be  wit 
nessed  ;  and  especially  is  this  so  where  the  submission  is  made 
under  the  provisions  of  the  Revised  Statutes.  See  2  R.  S.  542 
(561),  §  9.  Clerical  errors  and  omissions  in  the  submission  may 
be  corrected,  or,  at  least,  they  will  not  be  allowed  to  invalidate 
subsequent  proceedings  under  the  submission.  See  Hill  v.  Tay- 
lor, 15  Wis.  190  ;  Bacon  v.  Ward,  10  Mass.  141  ;  Kesler  v.  Kerns, 
5  Jones'  Law,  191. 

General  form  of  submission. 

Whereas,  divers  disputes  and  controversies  have  existed  and 
arisen,  and  are  now  existing  and  pending  between  John  Doe,  of 
the  town  of  ,  in  the  county  of  ,  and  Richard  Roe,  of 

the  same  place  :  Now,  therefore,  we,  the  undersigned,  John  Doe 
and  Richard  Roe  aforesaid,  do  hereby  mutually  covenant  and 
agree  to  and  with  each  other  that  John  Smith,  William  Jones 
and  James  Robison,  of,  etc. ,  or  any  two  of  them,  shall  arbitrate, 
award,  orderand  adjudge  and  determineof  and  concerning  all  and 
all  manner  of  actions,  cause  and  causes  of  action,  suits,  bills, 
bonds,  judgments,  quarrels,  controversies,  trespasses,  damages, 
claims  and  demands  whatsoever,  now  pending,  existing  or  held 
by  and  between  us,  the  said  parties  ;  and  we  do  further  mutually 
covenant  and  agree,  to  and  with  each  other,  that  the  award  to  be  • 
made  by  the  said  arbitrators,  or  any  two  of  them,  shall  in  all 
things  by  us,  and  each  of  us,  be  well  and  faithfully  kept  and 
observed,  provided  that  the  said  award  be  made  in  writing,  and 
signed  by  the  said  John  Smith,  William  Jones  and  James 
Robison,  or  any  two  of  them,  and  ready  to  be  delivered  to 
the  said  parties  in  difference,  or  such  of  them  as  shall  desire 
the  same,  on  or  before  the  day  of  ,  next  ensuing  the 

date  thereof. 

{If  it  is  intended  that  judgment  he  entered  on  the  award  in 
pursuance  of  the  statute,  add  as  follows) :  "  And  it  is  hereby 
further  mutually  agreed,  by  and  between  the  parties  aforesaid, 
that  judgment  in  the  supreme  court  of  the  State  of  New  York 
{or  county  court  of  county,  or  other  court  of  law  and  of 
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record^  shall  be  rendered,  upou  the  award  to  be  made  pursuant 
to  this  submission." 

Witness  our  hands,  this  day  of  ,  18    . 

John  Dob.  , 

In  presence  of  Richard  Roe. 

James  Jackson. 

Bond  of  arbitration. 

Know  all  men  by  these  presents,  that  I,  John  Doe,  of  the  town 
of  ,  in  the  county'-  of  ,  am  held  and  firmly  bound  unto 

Richard  Roe,  of  the  same  place  {or  as  the  case  may  he),  in  the 
sum  of  $1,000,  lawful  money  of  the  United  States,  to  be  paid  to 
the  said  Richard  Roe,  or  his  certain  attorney,  executors,  admin- 
istrators or  assigns,  for  which  payment,  to  be  well  and  faithfully 
made,  I  bind  myself,  my  heirs,  executors,  administrators,  firmly 
uy  these  presents. 

Sealed  with  my  seal  and  dated  the  day  of  ,  18    .* 

The  condition  of  this  obligation  is  such  that  if  the  above-bounden 
John  Doe  shall  well  and  truly  submit  to  the  decision  and  award 
of  John  Smith,  William  Jones  and  John  Robison,  arbitrators 
named,  selected  and  chosen,  as  well  by  and  on  the  part  and  behalf 
of  the  said  John  Doe  as  of  the  said  Richard  Roe,  to  arbitrate, 
award,  order,  adjudge  and  determine  of  and  concerning  all  and 
all  manner  of  actions,  cause  and  causes  of  action,  suits,  contro- 
versies, claims  and  demands  whatsoever  now  depending,  existing 
or  held  by  and  between  the  said  John  Doe  and  the  said  Richard 
Roe,  so  as  the  said  award  be  made  in  writing  and  signed  by  the 
said  John  Smith,  William  Jones  and  James  Robison,  or  any  two 
of  them,  and  ready  to  be  delivered  to  the  said  parties,  or  such  of 
them  as  shall  desire  the  same,  on  or  before  the  day  of        , 

18  ,  then  this  obligation  to  be  void,  or  else  to  remain  in  full 
force  and  virtue. 

{If  there  is  no  submission  in  writing  separate  from  the  bond, 
and  it  is  intended  to  have  a  judgment  on  the  award,  in  pursu- 
ance of  the  statute,  insert  the  following:)  And  the  above-bounden 
John  Doe  hereby  agrees  that  judgment  in  the  supreme  court  of 
the  State  of  New  York  {or  county  court  of  county,  or  other 

court)  shall  be  rendered  upon  the  award  to  be  made  pursuant  to 
this  submission.  -  John  Doe.    [l.  s.] 

Signed,  sealed  and  deliv- ) 

ered  in  presence  of      f 

James  Jackson. 

The  parties  should  execute  bonds  to  each  other,  the  obligor  in 
one  being  the  obligee  in  the  other. 
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Bond  for  an  award  by  umpire. 

{Proceed  as  in  the  last  form  to  the  *,  and  then  continue)  The 
,  condition  of  the  above  obligation  is  such  that  if  the  above-bounden 
John  Doe  shall  well  and  truly  submit  to  the  decision  and  award 
of  John  Smith  and  William  Jones,  arbitrators  indifferently 
named,  selected  and  chosen  as  well  by  and  on  the  part  and  behalf 
of  the  said  John  Doe  as  of  the  said  Richard  Roe,  to  arbitrate, 
award,  order,  adjudge  and  determine  of  and  concerning  all  and 
all  manner  of  actions,  cause  and  causes  of  action,  suits,  contro- 
versies, claims  and  demands  whatsoever  now  depending,  exist- 
ing or  held  by  and  between  the  said  John  Doe  and  the  said  Rich- 
ard Roe,  so  as  the  said  award  be  made  in  writing,  signed  by  the 
said  John  Smith  and  William  Jones,  and  ready  to  be  delivered 
to  the  said  parties,  or  such  of  them  as  shall  desire  the  same  on 
or  before  the  day  of  ,  or  such  of  them  as  shall  desire 

the  same  on  or  before  the  day  of  ,18      ;  *  but  if  the 

said  arbitrators  do  not  make  such  their  award  of  and  concerning 
the  premises  by  the  time  aforesaid,  then,  if  the  said  John  Doe 
shall  in  all  things  well  and  truly  stand  to,  obey,  perform,  fulfill 
and  keep  the  award,  order,  arbitrament,  umpirage  and  final 
determination  of  such  person  as  the  said  arbitrators  shall  appoint 
as  an  umpire  between  the  said  parties,  of  and  concerning  the 
premises  aforesaid,  so  as  the  said  umpire  do  make  his  award  or 
umpirage  of  and  concerning  the  said  premises,  in  writing,  signed 
by  the  said  umpire  and  ready  to  be  delivered  to  the  said  parties, 
or  such  of  them  as  shall  desire  the  same,  on  or  before  the 
day  of  ,  18     ;  then  the  above  obligation  to  be  void,  or  else 

to  remain  in  full  force  and  virtue. 

{If  a  judgment  is  intended  to  be  entered  on  the  award,  in  pur- 
suance of  the  statute,  add  as  follows :)  and  the  above-bounden 
John  Doe  hereby  agrees  that  judgment  in  the  Supreme  court  of 
the  State  of  New  York  {or  other  court)  shall  be  rendered  upon 
the  award  to  be  made  pursuant  to  this  submission. 

John  Doe.     [l.  s.j 
Signed  and  sealed  in  ) 
presence  of        ) 

James  Jacksou'. 

Condition  providing  for  third  arbitrator. 

The  condition  of  this  obligation  is  such,  etc.  (as  inthe  last  form 
to  the  *,  and  continue :)  But  if  the  said  arbitrators  do  not  make 
such  their  award  by  the  time  aforesaid,  then  if  the  said  John 
Doe  shall,  in  all  things,  well  and  truly  stand  to,  obey,  perform, 
fulfill  and  keep  the  award,  order,  arbitrament  and  final  determin- 
ation of  and  concerning  the  premises  aforesaid,  which  either  of 
said  arbitrators  shall  make  with  such  person  as  they  shall  appoint 
as  an  arbitrator  to  act  with  them,  or  one  of  them,  in  hearing  and 
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determining  the  said  matters  in  controversy,  so  as  the  said  award 
be  made  in  writing  and  signed  by  tlie  said  arbitrators,  or  any  two 
of  them,  and  ready  to  be  delivered  to  the  said  parties,  or  such  of 
them  as  shall  desire  the  same,  on  or  before  the  day  of        , 

18  ,  then  the  above  obligation  to  be  void,  or  else  to  remain  in 
full  force  and  virtue,  etc.  {as  in  the  preceding  form). 

Where  a  submission  is  by  bonds,  and  the  parties,  after  execu- 
tion of  the  bonds,  materially  alter  the  submission  by  a  subsequent 
valid  agreement,  enlarging  the  subject-matter,  adding  a  new  party 
and  extending  the  powers  of  the  arbitrators  in  regard  to  the  mat- 
ters originally  submitted,  the  sureties  on  the  bonds  will  be  dis- 
charged from  liability.    Bullock  v.  Koon,  4  Wend.  531. 

b.  Effect  of.  As  to  the  effect  of  a  submission  upon  a  pending 
cause  in  court,  the  authorities  are  not  wholly  clear ;  but  it  seems 
to  be  pretty  well  settled  that  an  agreement  to  submit  a  cause 
pending  in  court  operates  as  a  discontinuance  of  the  suit,  even 
though  the  arbitrators  have  not  taken  or  consented  to  take  upon 
themselves  the  burden  of  the  submission.  Grosvenor  v.  Hunt, 
11  How.  355  ;  West  v.  Stanley,  1  Hill,  69 ;  Town  v.  Wilcox,  12 
Wend.  503  ;  LarJcin  v.  Bobbins,  2  id.  505  ;  Wells  v.  Lain,  15  id. 
99  ;  Buel  v.  Dewey,  22  How.  342  ;  Jordan  v.  Hyatt,  3  Barb.  275 ; 
Smith  V.  Barse,  2  Hill,  387  ;  Ressequie  v.  Brownson,  4  Barb.  541 ; 
Mooers  v.  Allen,  35  Me.  276 ;  Bigelow  v.  Goss,  5  Wis.  421 ;  Mucltey 
V.  Pierce,  3  id.  307 ;  Oreen  v.  Patchin,  13  Wend.  293.  See  Presi- 
dent, etc.,  D.&H.  Canal  Co.  v.  Pa.  Coal  Co.,  50  N.  Y.  (5  Sick.) 
250;  Jacoby  v.  Johnston,  1  Hun's  Sup.  Ct.  242.  A  party  may, 
however,  afterward  waive  such  discontinuance,  by  appearing  at 
the  trial  of  the  cause  and  taking  part  therein.  People  v.  Onon- 
daga 0.  P.,  1  Wend.  314  ;  Buel  v.  Dewey,  22  How.  342. 

A  general  submission  is  held  not  to  be  a  discontinuance,  where 
the  parties  agree  that  a  judgment  may  be  entered  on  the  award 
{Ex  parte  Wright,  6  Cow.  399) ;  and  in  such  a  case,  if  the  submis- 
sion be  revoked,  the  court  may  proceed  with  the  cause,  notwith- 
standing the  submission.  Id.  So,  a  valid  submission  may  be 
made,  leaving  the  suit  still  pending,  where  it  appears  from  the 
agreement  itself  that  such  was  the  intention  of  the  parties.  Buel 
V.  Dewey,  22  How.  342  ;  Wells  v.  Lain,  15  Wend.  99.  See  Jacoby 
y.  Johnston,  1  Hun,  242. 

An  agreement  to  refer  a  pending  suit  to  an  arbitrator,  and  that 
a  judgment  in  the  cause  shall  be  entered  according  to  his  decis- 
ion, will  justify  the  entry  of  such  judgment ;  and  the  judgment 
Vol.  VI.— 28 
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will  be  binding  upon  the  parties,  as  a  judgment  entered  by  con- 
sent. Baiik  of  Monroe  V.  Widner,  11  Paige,  529  ;  Camp  v.  Boot, 
18  Johns.  23 ;  Yates  v.  Russell,  17  id.  461 ;  Oreen  v.  Patohen,  13 
Wend.  293. 

If,  after  a  submission  to  arbitration,  a  party  attempts  to  proceed 
with  the  cause,  the  proper  remedy  is  by  motion  to  the  court  for 
a  stay  of  proceedings,  and  not  by  plea.  Buel  v.  Dewey,  22  How. 
342  ;  Smith  v.  Barse,  2  Hill,  387,  390,  n. 

A  mere  agreement  to  submit,  not  carried  oiit  by  proceeding 
with  the  arbitration,  does  not  bar  a  suit  upon  the  cause  of  action 
intended  to  be  submitted.  Haggart  v.  Morgan,  4  Sandf.  198 ; 
S.  C.  affirmed,  6  N.  Y.  (1  Seld.)  422  ;  Buel  v.  Dewey,  22  How. 
342  ;  Tobey  v.  The  County  of  Bristol,  3  Story,  800. 

But  the  rule  that  an  agreement  to  arbitrate  is  not  sufficient  to 
oust  a  court  of  law  or  equity  of  jurisdiction  is  said  to  be  a 
departure  from  the  general  principle  that  effect  should  be  given 
to  contracts  when  lawful  in  themselves,  according  to  their  terms 
and  the  intent  of  the  parties  ;  and  it  will  not  be  extended  or 
applied  to  new  cases  not  coming  within  the  letter  and  spirit  of 
the  decisions  already  made.  PresH,  etc.,  D.  &  H  Canal  Co.  v. 
Penn.  Coal  Co.,  50  N.  Y.  (5  Sick.)  250.     See  Jacohy  v.  Johnston, 

1  Hun's  Sup.  Ct.  242. 

c.  Revocation  of.  An  agreement  entered  into  by  parties  for  the 
submission  of  a  matter  to  arbitration  is  a  mere  authority  which 
may  be  revoked  by  either  party  ;  and,  by  the  rules  of  the  com- 
mon law,  a  revocation  by  either  party  was  proper  at  any  time 
before  the  award  was  actually  made.  Curtis  v.  Barnes,  30  Barb. 
225 ;  Allen  v.  Watson,  16  Johns.  205  ;  Marsh  v.  PacTcer,  20  Vt. 
198 ;  Green  v.  Pole,  6  Bing.  443.  But  where  the  arbitration 
is  founded  upon  the  statute  by  a  submission  in  writing, 
with  a  provision  for  entering  a  judgment  thereon,  there  can 
be  no  revocation  by  either  party,  unless  it  is  done  before 
the  cause  is   finally   submitted   to  the  arbitrator  for  decision. 

2  E.  S.  544  (564),  §  23.  And  this  section  of  the  statute  is  held 
to  apply  to  all  cases  of  submission  to  arbitration,  whether  under 
the  statute  or  at  the  common  law.  Bank  of  Monroe  v.  Widner, 
11  Paige,  529 :  Bloomer  v.  Sherman,  5  id.  575 ;  S.  C,  2  Edw. 
Ch.  452  ;  Heath  v.  President  of  Gold  Exchange,  7  Abb.  N.  S. 
251 ;  S.  C,  38  How.  168.  See  Austin  v.  Searing,  16  N.  Y. 
(2  Smith)  112.  The  balance  of  authority  favors  the  doctrine,  how- 
ever, that  a  mere  parol  submission,  not  in  writing,  is  a  comraon- 
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law  arbitration,  and  that  in  sucli  cases  the  common-law  rule  pre- 
vails, and  that  either  party  may  revoke  his  submission  at  any 
time  before  the  award  is  actually  made.  Wells  v.  Lain,  15 
Wend.  99  ;  Cope  v.  Gilbert,  4  Denio,  347 ;  French  v.  New,  20 
Barb.  482 ;  S.  C,  28  N.  Y.  (1  Tiflf.)  147  ;  2  Abb.  Ct.  App.  209. 
'A  mutual  agreement  by  parties  to  submit  their  matters  in  dif- 
ference to  arbitration  is  a  valid  contract ;  and  the  mutual  prom- 
ises form  a  sufficient  legal  consideration  to  sustain  an  action.  In 
case  either  party  revokes  the  submission,  he  will  be  liable  to  an 
action  for  the  breach  of  his  contract,  and  will  be  subject  to  the 
payment  of  the  damages  sustained  by  the  opposite  party.  Curtis 
V.  Barnes,  30" Barb.  22.^.     See  Allen  v.  Watson,  16  Johns.  205. 

Where  the  submission  is  by  parol,  the  revocation  may  be  by 
parol.  But  if  the  submission  is  in  writing  or  under  seal,  the 
revocation  must  be  in  writing  or  under  seal,  as  the  case  may 
require.  Van  Antwerp  v.  Stewart,  8  Johns.  125.  See  Howard 
V.  Cooper,  1  Hill,  44 ;  Helyea  v.  Ramsay,  2  Wend.  602  ;  Brown 
V.  Leavitt,  26  Me.  251 ;  Mullins  v.  Arnold,  4  Sneed  (Tenn.),  262. 
If  the  submission  is  by  one  party  on  one  side,  and  by  two  on  the 
other,  one  of  the  two  cannot  revoke  the  submission  without  the 
other  ;  for  the  authority  being  jointly  given,  it  must  be  jointly" 
taken  away.     Robertson  v.  McNiel,  12  Wend.  578. 

No  particular  form  is  required  for  a  valid  revocation.  If  the 
intention  to  revoke  can  be  gathered  from  the  instrument  of  revo- 
cation, it  will  be  sufficient,  even  though  it  does  not  declare,  in 
terms,  that  the  submission  is  revoked.  Frets  v.  Frets,  1  Cow.  335. 

The  death  of  a  party,  as  a  general  rale,  is  a  revocation  of  the 
arbitrator's  authority  {Power  v.  Power,  7  Watts,  205 ;  Dexter 
V.  Toung,  40  N".  H.  130 ;  Tyler  v.  Jones,  3  Barn.  &  Or.  144) ; 
so,  a  revocation  may  be  effected  by  the  death  of  an  arbitrator, 
before  award  made  {Crawshay  v.  Collins,  3  Swanst.  90 ;  Sut- 
ton V.  Tyrrell,  10  Vt.  91) ;  or,  if  one  of  the  parties  to  the  submis- 
sion should  become  a  lunatic.  Id. 

There  may  be  a  valid  conditional  revocation  ;  and  where  there 
was  a  submission  to  three  arbitrators,  one  of  whom  refused  to 
serve  as  such,  upon  wliich  one  of  the  parties  gave  notice  to  the 
other,  and  to  the  other  two  arbitrators,  that  he  revoked  the  sub- 
mission, unless  such  third  arbitrator  should  serve,  which  he  still 
refused  to  do,  it  was  held  that  this  was  a  valid  revocation  of  the 
entire  submission.  Crofoot  v.  Allen,  2  Wend.  494.  See  Bulson 
r.  LoTines,  29  N.  Y.  (2  Tiff.)  291. 
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Revocation  may  be  made  by  an  agent  as  well  as  by  the  party 
himself,  but  he  must  be  actually  authorized  to  revoke.  His 
power  to  do  so  is  not  included  in  and  cannot  be  inferred  from 
his  power  to  enter  into  the  submission  on  behalf  of  his  principal. 
Madison  Ins  Co.  v.  Oriffin,  3  Ind.  277. 

A  revocation  is  incomplete  and  ineffectual  until  it  has  been  noti- 
fied to  the  arbitrators  and  the  opposite  party.  Merely  writing 
and  signing  a  revocation  is  insufficient  fully  to  effect  the  pur- 
pose. Allen  V.  Watson,  16  Johns.  205  ;  Brown  v.  Leamtt,  26 
Me.  251.  If  the  submission  is  by  parol,  a  mere  declaration  of 
revocation  in  general  terms,  in  presence  of  the  arbitrators  and 
of  the  opposite  party,  would  be  wholly  sufficient  to  revoke  the 
submission  and  to  deprive  the  arbitrators  of  any  legal  power  to 
proceed  with  the  matter.  See  Van  Antwerp  v.  Stewart,  8  Johns. 
125. 

If,  for  any  cause,  the  submission  and  award  cease  to  be  bind- 
ing upon  one  of  the  parties,  it  also  ceases  to  bind  the  rest.  The 
assent  of  all,  and  the  fact  that  all  are  to  be  bound  alike,  is  of  the 
essence  of  the  consideration.    Power  v.  Power,  7  Watts,  205. 


Form  of  revocation. 

To  John  Smith,  William  Jones  and  James  Robison  : 

Take  notice,  that  I  do  hereby  revoke  your  powers  as  arbi- 
trators under  the  submission  made  to  you  by  Richard  Roe  and 
myself  by  our  mutual  bonds  {or  agreement  in  writing.) 

Witness  my  hand  and  seal  {the  revocation  need  not  he  under 
seal  unless   the  submission   was  under  seal),    this  day 

of  ,  18    . 

{Bated,  etc.)  John  Doe. 

Notice  of  revocation. 
To  Richard  Roe  : 

Take  notice,  that  I  have  this  day  revoked  the  powers  of 
John  Smith,  William  Jones  and  James  Robison,  arbitrators 
chosen  to  settle  the  matters  in  controversy  between  us,  by  an 
instrument  of  revocation,  of  which  see  a  copy  below. 

Yours,  etc.,  John  Doe. 

{Insert  copy  of  revocation.) 
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ARTICLE  III. 

PEOCEEDINGS   ON  THE   AKBITEATION. 

Section  I.  Preliminaries. 

a.  Appointment  of  hearing  and  notice  of  same.  The  arbi- 
trators, having  been  properly  selected,  they  are  to  appoint  a 
time  and  place  for  the  hearing.  2  R.  S.  541  (560),  §  3.  The  time 
and  place  may  be  appointed  by  the  arbitrators  at  their  own  dis- 
cretion, unless  an  express  stipulation  to  the  contrary  be  actually 
embodied  in  the  submission.  Fetherstone  y.  Cooper,  9  Ves.  Jr. 
67  ;  Bray  v.  English,  1  Conn.  498  ;  Morewood  v.  Jewett,  2  Rob. 
496. 

Each  party  is  entitled  to  be  heard  in  relation  to  the  matters 
submitted,  and  also  to  be  present  whenever  witnesses  or  arguments 
are  heard  on  behalf  of  bis  opponent.  Notice  must,  therefore,  be 
given  to  each  party  of  the  time  and  place  appointed  for  hearing, 
and  this  notice  should  be  served  in  time  to  give  him  reasonable 
opportunity  to  prepare  his  case  for  presentation.  An  award 
made  without  reasonable  notice  to  the  losing  party,  and  without 
his  being  present,  is  void.  Jordan  v.  Hyatt,  3  Barb.  275  ;  S.  C, 
8  Bosw.  313  ;  Elmendorf  v.  Harris,  23  Wend.  628  ;  reversing  S. 
C,  5  Wend.  516 ;  Knowlton  v.  Mickles,  29  Barb.  465  ;  More- 
wood  V.  Jewett,  2  Rob.  496 ;  Peters  v.  NewTcirlc,  6  Cow.  103. 
What  constitutes  a  reasonable  notice  is  for  the  arbitrators  them- 
selves to  determine  ;  and,  if  they  act  in  good  faith,  their  award 
will  be  sustained,  although  they  may  err  as  to  what  is  a  reasona- 
ble notice.  Id.  Due  notice  will  be  presumed  to  have  been  given, 
and  the  party  seeking  to  impeach  the  award  for  the  want  of  such 
notice  must  prove  that  it  was  not  given.  Mayor,  etc.,  of  New 
YorTc  V.  Butler,  1  Barb."  325  ;  S.  C,  1  Hill,  489. 

As  the  cases  are  generally  silent  as  to  the  method  in  which,  or 
the  person  by  whom,  the  notice  is  to  be  given,  it  is  presumed 
that  the  practice  is  somewhat  discretionary  with  the  arbitrators. 

It  is  necessary  to  give  notice  only  of  meetings  at  which  evi- 
dence or  arguments  are  to  be  heard.  See  Roloson  v.  Carson,  8 
Md.  208.  But  at  any  meeting  of  the  arbitrators,  where  the  pro- 
ceedings thereat  have  the  substantial  eflFect  of  a  hearing,  and 
including  the  admission  of  testimony  or  statements  relative  to 
the  matter  in  dispute,  notice  to  the  parties  is  necessary. .  Thus, 
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where  the  arbitrators  examined  the  premises  in  dispute,  one 
party  only  being  present,  and  made  various  inquiries  and  lis- 
tened to  various  statements  from  different  persons  as  to  their 
knowledge  of  the  damage  claimed  by  the  party  present,  and  as 
to  the  cause  thereof,  the  award  was  held  to  be  invalid  for  want 
of  notice  to  the  absent  party.  Knowlton  v.  MicJcles,  29  Barb. 
465. 

A  surety  on  a  lease  which  becomes  the  subject-matter  of  arbi- 
tration, by  virtue  of  a  provision  to  that  effect  embodied  in  it,  is 
not  entitled  to  notice  of  the  hearing  {Binsse  v.  Wood,  47  Barb. 
624 ;  S.  C.  affirmed,  34  How.  629  n) ;  nor  is  a  surety  upon  a 
submission.     Farmer  v.  Stewart,  2  N.  H.  97. 

The  right  to  or  necessity  for  notice  may  be  waived  ;  and  where 
a  party  asserted  to  an  arbitrator  that  by  advice  of  counsel  he 
would  not  appear  before  the  umpire,  and  handed  to  the  arbitra- 
tor a  paper  to  be  laid  before  the  umpire,  it  was  held  that  his  con- 
duct amounted  to  a  waiver  of  notice.  Oraham  v.  Oraham,  9 
Penn.  St.  254. 


Form  of  notice. 


In  tlie  matter  of  an  arbitration  of 
and  concerning  certain  matters  in 
difference  between  John  Doe,  of 
the  one  part,  and  Richard  Eoe,  of 
the  other  part. 


Sir  :  —  TaTce  notice,  that  the  above  matter  will  be  brought  to  a 
hearing  before  the  arbitrators  appointed  therein,  at  the  office  of 
John  Stewart  in  the  village  of  Johnstown,  on  the  day  of 

,18      ,  at  o'clock,  in  the  noon  of  that  day. 

To  Richard  Roe.  John  Doe. 

5.  Oath  of  arbitrators.  Where  the  submission  is  under  the 
statute  the  arbitrators  should  be  sworn  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  a  just 
award  according  to  the  best  of  their  understanding.  2  R.  S.  541 
(560),  §  4.  And  such  oath  may  be  administered  by  any  judge  of 
any  court  of  record,  or  by  any  justice  of  the  peace,  or  by  any 
commissioner  of  deeds.     Id.,  §  5 ;  Laws  of  1843,  chap.  187. 

The  parties  may,  however,  waive  the  oath,  either  by  express 
agreement  or  by  going  on  with  the  proceedings  without  objec- 
tion, and  the  arbitrators  will  have  jurisdiction  precisely  as 
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though  they  had  been  regularly  sworn ;  and  this,  whether  the 
proceedings  are  under  the  statute  or  at  common  law.  Browning 
V.  Wheeler,  24  Wend.  258  ;  Howard  v.  Sexton,  1  Denio,  440  ;  S. 
C,  4  N.  Y.  (4  Comst.)  157.  See  WinsMp  v.  Jewett,  1  Barb. 
Ch.  173. 

c.  Postponements  and  adjournments.  The  statute  provides 
that  the  arbitrators  may  adjourn  the  hearing  from  time  to  time, 
as  may  be  necessary  ;  and  on  the  application  of  either  party,  and 
for  good  cause,  they  may  postpone  the  hearing  to  a  time  not 
extending  beyond  the  day  fixed  in  the  si^bmission  for  rendering 
their  award.  2  R.  S.  641  (560),  §  3.  The  matter  of  adjournment 
is  within  the  discretion  of  the  arbitrator ;  provided  only  that  it 
shall  "be  necessary,"  and  for  no  more  than  a  reasonable  time. 
See  Bx  parte  Butter,  1  N.  Y.  Leg.  Obs.  178  ;  S.  C,  3  Hill,  464  ; 
Brown  v.  Leavitt,  26  Me.  251  ;  Bray  v.  English,  1  Conn.  498. 

Section  2.  The  hearing. 

a.  Attendance  of  arbitrators.  AH  the  arbitrators  must  meet 
together,  and  hear  all  the  proofs  and  allegations  of  the  parties. 
2  R.  S.  542  (561),  §  7.  It  is  not  necessary,  however,  that  all  of 
the  arbitrators  should  concur  in  the  decision  of  every  question 
which  arises  as  to  the  admission  or  rejection  of  evidence.  It  ia 
sufficient  if  all  actually  hear  the  cause  and  join  in  the  award 
which  is  finally  made.    Gamphell  v.  Western,  3  Paige,  124. 

h.  Attendance  of  witnesses,  etc.  Witnesses  may  be  compelled 
to  appear  before  the  arbitrators,  by  snbpcenas  to  be  issued  by 
any  justice  of  the  peace,  in  the  same  manner  and  with  the 
like  eflfect,  and  subject  to  the  same  penalties  for  disobedience 
as  in  cases  of  trials  before  justices  of  the  peace.  2  R.  S.  541 
(561),  §  6. 

The  oaths  to  the  witnesses  and  other  persons  examined  before 
the  arbitrators  may  be  administered  by  the  arbitrators,  or  any 
or  either  of  them.  2  R.  S.  541  (560),  §  5  ;  Laws  1843,  chap.  187. 
But  this  is  so  only  where  th^  submission  to  arbitration  is  made 
under  the  statute.  At  common  law  an  arbitrator  cannot  admin- 
ister an  oath.  People  v.  Townsend,  5  How.  315 ;  Cope  v.  Oilbert, 
4  Denio,  347 ;  Matter  of  Wells,  1 N.  Y.  Leg.  Obs.  189  ;  Large  v. 
Passmore,  5  Serg.  &  R.  51 ;  Street  v.  Jiigbp,  6  Ves.  Jr.  815. 
And  where  the  submission  requires  the  arbitrators  to  swear  the 
witnesses,  and  they  have  no  statutory  authority  to  do  so,  they 
must  call  in  for  the  purpose  some  magistrate  having  this  power. 
See  Morse  on  Arb.  123, 
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, • 

If  a  witness  is  once  regularly  sworn,  it  is  sufficient,  even  thougli' 
he  may  be  examined  at  several  different  times  at  diflferent  hear- 
ings ;  and  the  rule  is  the  same  in  case  of  an  enlargement  of  the 
time  for  making  the  award,  and  a  hearing  after  such  extension 
of  time.  Bullock  v.  Koon,  4  Wend.  531  ;  S.  C,  9  Cow.  30.  So 
the  parties  may  dispense  with  the  formality  of  the  oath,  if  they 
see  fit ;  and  in  such  case  the  award  wiU  be  as  valid  as  though 
the  witnesses  had  been  regularly  sworn.  Bergh  v.  Pfeiffer,  Hill 
&  Denio,  110  ;  S.  C,  2  N.  Y.  Leg.  Obs.  387 ;  Biggs  v.  Hansell,  16 
C.  B.  562 ;  Hidoat  v.  Pye,  1  Bos.  &  P.  91.  See  Matter  of  Wells, 
1  IS".  Y.  Leg.  Obs.  189. 

Form  of  oath  on  application  for  a  subpoena. 

You  do  swear  that  you  will  true  answers  make  to  such  ques- 
tions as  I  shall  put  to  you,  touching  the  necessity  and  propriety 
of  my  issuing  a  subpoena  upon  your  present  application  for  the 
same. 

Form  of  subpoena. 

The  People  of  the  State  of  New  YorTc  to  A.  B.,  C.  D.  and  E.  F.: 

You  and  each  of  you  are  commanded,  personally,  to  appear 
and  attend  at  the  oflice  of  John  Stewart,  in  the  village  of  Johns- 
town, in  said  county,  on  the  day  of  j  18  ,  at 
o'  clock,  in  the  noon  of  that  day,  before  John  Smith,  Wil- 
liam Jones  and  James  Robison,  arbitrators,  chosen  to  determine 
a  controversy  between  John  Doe,  on  the  one  part,  and  Richard 
Roe,  on  the  other,  then  and  there  to  testify  as  a  witness  in  rela- 
tion thereto  before  the  said  arbitrators,  on  the  part  of  the  said 
John  Doe.     Hereof  fail  not  at  your  peril. 

Given  under  my  hand,  this  day  of  ,  18    . 

Richard  Mtjrrat, 
Justice  of  the  Peace. 

Oath  of  witness. 

You  do  swear  that  the  evidence  you  shall  give  to  these  arbitra- 
tors {or  this  arbitrator,  or  this  umpire),  touching  and  concerning 
the  matters  in  difference  submitted  for  their  {or  his)  determina- 
tion and  award  by  and  between  John  Doe,  of  the  one  part,  and 
Richard  Roe,  of  the  other  part,  shall  be  the  truth,  the  whole 
truth  and  nothing  but  the  truth.  {Or  the  oath  may  be  varied  as 
follows:)  You  do  solemnly,  sincerely  and  truly  affirm  and 
declare  that,  etc.  {as  above). 

e.  Rules  of  evidence.  Arbitrators  are  not  bound  by  the  strict 
rules  of  law  as  to  the  admission  of  evidence  ;  and  it  is  held  to  be 
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no  ground  for  setting  aside  the  decision  of  the  arbitrators,  that 
they  have  received  impertinent  and  incompetent  evidence.  Yiele 
V.  Troy  &  Boston  R.  R.  Co.,  21  Barb.  381  ;  S.  C.  affirmed,  20  N.  Y. 
(6  Smith)  184.  Though  it  would  seem  to  be  otherwise,  if  pertinent 
and  material  evidence  was  rejected  by  them.  Yan  Cortlandt  v. 
UnderUll,  17  Johns.  405  ;  2  R.  S.  542  (561),  §  10. 

The  arbitrator  is  the  ultimate  judge  both  as  to  the  admissibility 
and  the  weight  of  evidence.  Campbell  v.  Western,  3  Paige,  124. 
As  incident  to  the  decision  of  the  questions  of  fact,  arbitrators 
have  power  to  decide  all  questions  as  to  the  admission  and  rejec- 
tion of  evidence,  as  well  as  the  credit  due  to  evidence,  and  the 
inferences  of  fact  to  be  drawn  from  it.  Boston  Water  Power 
Co.  V.  Gray,  6  Mete.  (Mass.)  131.  See  Hooper  v.  Taylor,  39  Me. 
224  ;  Shaifer  v.  Baher,  38  Ga.  135  ;  PiTce  v.  Gage,  9  Foster  (N. 
H.),  461  ;  FennimoreY.  CMlds,  1  Halst.  386.  So  they  may  allow 
parties  and  persons  interested  in  the  event  to  testify.  HoUings- 
wortTi  V.  Leiper,  1  Dall.  161 ;  Maynard  v.  Frederick,  7  Cush. 
247 ;  Fuller  v.  WTieelock,  10  Pick.  137 ;  Askew  v.  Kennedy,  1 
Bailey,  46. 

The  mere  admission  in  evidence  by  arbitrators  of  ex  parte 
affidavits  in  behalf  of  one  party,  and  their  refusal  to  permit  one 
party  to  inspect  the  books  of  the  other  party,  in  respect  to  which 
testimony  was  being  given,  are  not  grounds  for  vacating  their 
award  in  the  absence  of  evidence  of  fraud,  corruption,  partiality, 
or  unfairness.  Turnhull  v.  Martin,  37  How.  20  ;  S.  C,  2  Daly, 
428. 

Section  3.  The  award. 

a.  How  made.  Where  the  submission  is  made  under  the  pro- 
visions of  the  statute,  an  award  may  be  made  by  a  majority  of 
the  arbitrators,  unless  the  submission  expressly  requires  a  con- 
currence of  them  all.  2  R.  S.  542  (561),  §  7  ;  Isaacs  v.  Beth  Hame- 
drash  Society,  1  Hilt.  469  ;  Schultz  v.  Halsey,  3  Sandf.  405.  But, 
under  a  common-law  submission,  all  of  the  arbitrators  must  join 
in  making  the  award,  or  it  will  be  void,  unless  by  express  pro- 
vision in  the  submission  a  less  number  is  authorized  to  make  the 
award  (Green  v.  Miller,  6  Johns.  39) ;  and  this  rule  has  not  been 
changed  by  the  statute.  Cope  v.  Gilbert,  4  Denio,  347.  See 
Bulson.Y.  Lohnes,  29  N.  Y.  (2  Tiff.)  291. 

Under  a  submission  at  common  law  to  two  arbitrators,  who 
were  authorized  to  choose  a  third  one  in  case  of  a  disagreement 
between  them,  if  such  third  arbitrator  is  chosen  an  award  made. 
Vol.  VI.— 29 
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by  any  two  of  them  will  be  valid,  even  though  the  third  one  may 
dissent  and  refuse  to  sign  the  award.  Such  a  mode  of  submis- 
sion necessarily  implies  an  authority  to  two  to  make  the  award. 
Battey  v.  Button,  13  Johns.  187.  See  PMppen  v.  Stickney,  3 
Mete.  (Mass.)  384. 

&.  When  made.  If  the  time  within  which  the  award  is  to  be 
made  is  not  limited,  the  arbitrators  may  make  it  at  any  time,  and 
it  will  be  valid  {Nichols  v.  Rensselaer  Go.  Mut.  Ins.  Co.,  22 
Wend.  126) ;  but  the  rule  is  otherwise  where  a  time  is  named 
within  which  the  award  is  to  be  made.  Brown  v.  Gopp,  5  JST.  H. 
223.  Even  then,  however,  there  may  be  a  valid  enlargement  or 
extension  of  the  time  by  a  written  sealed  agreement  between  the 
parties.  Freeman  v.  Adams,  9  Johns.  115.  And  it  has  been 
held  that,  where  there  is  a  submission  by  mutual  bonds,  and  a 
time  specified  in  the  bonds  within  which  the  award  is  to  be  made, 
there  may  still  be  a  valid  extension  of  the  time  by  a  written 
unsealed  agreement  between  the  parties.  Bloomer  v.  Sherman, 
5  Paige,  575.  But  if  the  arbitrators  extend  or  enlarge  the  time 
against  the  wishes  and  under  the  objection  of  the  parties,  or 
either  of  them,  the  award  subsequently  made  will  be  void  as  to 
the  objecting  party.  Mason  v.  WalUs,  10  B.  &  0.  107  ;  Cole  v. 
Blunt,  2  Bosw.  116. 

An  award  being  in  the  nature  of  a  judicial  act  will  be  void  if 
made  and  published  on  Sunday.  Story  v.  Elliott,  8  Cow.  27. 
But,  in  a  case  where  the  arbitrators,  the  parties  and  their  wit- 
nesses were  all  of  the  Jewish  persuasion,  and  the  meeting  of  the 
arbitrators  to  try  the  cause  was  held  on  Sunday,  and  the  award 
was  on  that  day  drawn  up  and  signed,  but  dated  and  delivered 
to  the  parties  on  the  following  day,  the  award  was  held  valid. 
Isaacs  V.  Beth  Hamedash  Society,  1  Hilt.  469. 

A  stipulation  as  to  the  time  of  the  delivery  of  the  award  to  the 
parties  must  be  strictly  complied  with,  or  the  award  is  void. 
Pratt  V.  HacTcett,  6  Johns.  14.  And  it  does  not  change  the  rule 
that  it  was  ready  for  delivery  to  one  of  the  parties,  if  it  was  not 
ready  for  both.  Id.    See  Owen  v.  Boerum,  33  Barb.  187,  196. 

A  submission  fixing  a  time  for  the  delivery  of  an  award  by  a 
specified  day  is  sufficiently  complied  with  if  the  arbitrators 
have  the  award  ready  for  delivery  at  the  time  appointed,  but 
refuse  to  deliver  it  to  the  parties  until  their  fees  are  paid.  Ott  v 
Schroeppel,  3  Barb.  56.  See  further,  as  to  the  delivery  of  the 
award,  Buck  v.    Wadsworth,   1  Hill,  321  ;  Burnap  v.  Losey,  1 
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Lans.  Ill ;  SelUcTc  v.  Adams,  15  Johns.  197  ;  Perkins  v.  Wing, 
10  id.  143. 

Where  the  arbitrators  are  required,  from  the  matter  submitted, 
to  fix  the  value  of  work  and  services  done  by  one  party  for  the 
other,  it  will  be  sufficient  to  deliver  an  award  fixing  such  amount. 
It  will  be  unnecessary  to  deliver  a  statement  of  the  items  taken 
into  account  by  the  arbitrators.     Bfner  v.  Shaw,  2  Wend.  567. 

c.  Matters  embraced  in.  It  may  be  stated  generally  that  the 
award  should  embrace  nothing  but  the  actual  decision  of  the 
arbitrators  resulting  from  their  consideration  of  the  matters  sub- 
mitted. The  reasoning  or  principles  on  which  their  decision  is 
based  should  be  excluded  as  needless  and  superfluous.  See 
LampMre  v.  Cowan,  39  Vt.  420 ;  Patterson  v.  Baird,  7  Ired.  Eq. 
255.  So  the  authority  given  by  the  submission  must  be  strictly 
pursued  ;  and  if  the  award  includes  the  adjudication  of  matters 
not  submitted  to  the  arbitrators,  as  a  general  rule  it  will  be  void. 
Pratt  V.  Hackett,  6  Johns.  14 ;  In  re  Williams,  4  Denio,  194 ; 
Hill  V.  Thorn,  2  Mod.  309  ;  CuUer  v.  Ashley,  17  Pick.  98  ;  But- 
lers. The  Mayor,  etc.,  of  New  York,!  Hill,  329.  If,  however, 
the  portion  of  the  award  which  exceeds  the  submission  can  be 
separated  from  the  rest  without  affecting  the  merits  of  the  award, 
it  may  be  rejected  as  surplusage,  and  the  rest  will  stand.  Oomez 
V.  Garr,  6  Wend.  583  ;  S.  C,  9  id.  649  ;  Cox  v.  Jagger,  2  Cow. 
638  ;  McBride  v.  Hagan,  \  Wend.  326  ;  Martin  v.  Williams, 
13  Johns.  264  ;  Harrington  v.  Higham,  15  Barb.  524. 

And  the  award  should  not  only  be  limited  to  the  matters  sub- 
mitted, but  should  also  relate  solely  to  the  parties  to  the  sub- 
mission ;  and,  if  an  award  requires  a  stranger  to  do  any  act,  it 
will  be  void,  not  only  as  to  him,  but  it  will  also  be  void  as  to  the 
parties,  if  the  unauthorized  part  of  the  award  cannot  be  severed 
from  the  rest.  Martin  v.  Williams,  13  Johns.  264  ;  Turner  v. 
Swainson,  1  M.  &  W.  572  ;  Philips  v.  Enightley,  2  Str.  903. 

An  award  should  be  complete,  and  where  it  does  not  embrace 
all  thfe  matters  within  the  submission  which  were  brought  to  the 
notice  of  the  arbitrators,  it  is  wholly  void.  Moore  v.  Gockrofi, 
4  Duer,  133  ;  Wright  v.  Wright,  5  Cow.  197  ;  Houston  v.  Pol- 
la.rd,  9  Mete.  164 ;  Edwards  v.  Stemns,  1  Allen,  315 ;  Yarney 
V.  Brewster,  14  W.  H.  49.  But,  where  a  party  objects  to  an  award 
on  the  ground  that  it  does  not  embrace  all  the  matters  submit- 
ted, it  wiU  be  a  good  answer  to  show  that  such  party  himself 
withheld  the  question  from  the  arbitrators.    Smith  v.  Johnson, 
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15  East,  213  ;  Page  v.  Foster,  7  N.  H.  392.  See  Jaclcson  v.  Am- 
ller,  14  Johns.  96.  Until  the  contrary  is  shown,  arbitrators  are 
presumed  to  have  acted  upon  all  matters  submitted  to  them. 
Emery  v.  Hitchcock,  12  Wend.  156 ;  Parsons  v.  Aldrich,  6  N. 
H.  264.     See  King  v.  Bowen,  8  Mees.  &  Wels.  625. 

When  an  arbitrator  or  umpire  exceeds  his  authority,  the  effect 
of  his  act  to  avoid  his  award  is  the  same,  whether  the  error  was 
committed  consciously  or  through  mistake.  Borrowe  v.  Mil- 
lank,  6  Duer,  680 ;  S.  C,  5  Abb.  28 ;  Knowlton  v.  Mickles,  29  Barb. 
465.   ■  See  Turnbull  v.  Martin,  37  How.  20  ;  S.  C,  2  Daly,  428. 

d.  Form,  and  contents  of.  The  execution  of  the  award  requires 
no  formalities  farthjr  than  is  prescribed  in  the  submission ;  and 
any  form  of  words  amounting  to  a  decision  of  the  questions 
submitted  is  sufficient.  Otl  v.  Schroeppel,  5  N.  Y.  (1  Seld.)  488; 
S.  C,  4  Barb.  250 ;  Butler  v.  Mayor,  etc.,  of  New  York,  1  Hill, 
489  ;  Eardley  v.  Steer,  4  Dowl.  423 ;  Matson  v.  Trower,  Ryl.  & 
M.  17. 

If  the  submission  is  a  verbal  one,  and  it  is  not  required  that 
the  award  shall  be  in  writing,  a  verbal  award  is  valid.  Valentine 
V.  Valentine,  2  Barb.  Ch.  430  ;  PMlbrick  v.  Preble,  18  Me.  255  ; 
Jones  V.  Dewey,  17  N.  H.  596  ;  M^Manus  v.  M''CullocTi,  6  Watts, 
357.  But  a  verbal  award  will  not  be  valid  unless  a  verbal  sub- 
mission of  the  matters  on  which  the  award  is  made  would  be 
binding  upon  the  parties.  French  v.  New,  2  Abb.  Ct.  App.  209 ; 
S.  C,  28  ISr.  Y.  (1  Tiff.)  147  ;  reversing  S.  C,  20  Barb.  481. 

A  seal  is  not  ordinarily  necessary  upon  an  award ;  nor  is  it 
rendered  necessary  simply  by  reason  of  the  submission  having 
been  made  by  a  sealed  instrument.  Owen  v.  Boerum,  23  Barb.  187. 
But  if  the  bond  of  submission  provides  that  the  award  shall  be  in 
writing,  under  the  hands  and  seals  of  the  arbitrators,  an  award 
under  their  hands,  but  without  seals,  is  bad.  Stanton  v.  Henry, 
11  Johns.  133.  So,  it  may  be  stated  generally  that,  where  the 
submission  contains  instructions  as  to  the  form  or  execution  of 
the  award,  they  must  be  strictly  followed.  Any  material  devia- 
tion from  these  instructions  will  be  fatal  to  the  validity  of  the 
decision.    Allen  v.  Oalpin,  9  Barb.  246. 

The  award  need  not  show  on  its  face  that  the  parties  had  notice"^ 
of  the  hearing  {Mayor,  etc.,  of  Nem  York  v.  Butler,  1  Barb.  325) ; 
and  where  an  award  is  made  by  two  of  three  arbitrators  under  a 
submission  authorizing  an  award  by  a  majority,  it  is  not  neces- 
sary that  the  award  show  on  its  face  that  all  met  and  heard  the 
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arbitration,  but  this  may  be  shown  by  extrinsic  evidence.   ISTiultz 
V.  Halsey,  3  Sandf.  405  ;  AcJcley  v.  Finch,  7  Cow.  290. 

An  erroneous  or  false  recital  made  by  the  arbitrator  does  not 
enlarge  his  authority  nor  invalidate  his  award.  Dihlee  v.  Best, 
11  Johns.  103 ;  Baker  v.  Hunter,  16  M.  &  W.  672 ;  Price  v. 
PopMn,  10  Ad.  &.  El.  139 ;  Caldwell  v.  Dickinson,  13  Gray 
(Mass.),  365.  And  erroneous  statements  made  in  the  award,  as  to 
facts  or  occurrences  during  the  proceedings,  do  not  necessarily 
invalidate  the  award  ;  as,  for  example,  a  misstatement  of  the 
extent  of  the  subject-matter  of  the  arbitration  {Panll  v.  Paull, 
2  Cr.  &  M.  235) ;  or,  that  *he  umpire  was  chosen  by  the  parties 
instead  of  by  the  arbitrators  {Adams  v.  Adams,  2  Mod.  169) ; 
or,  an  erroneous  recital  of  the  date  of  the  submission.  I>ole  v; 
Dawson,  2  Keb.  878.  See  White  v.  Sharp,  12  M.  &  W.  712  ;  S. 
C,  1  Dowl.  &  Low.  1030 ;  Addison  v.  Spittle,  6  id.  531  ; 
George  v.  Lonsley,  8  East,  12;  Shultz  v.  Halsey,  3  Sandf. 
405  ;  Ackley  v.  Finch,  7  Cow.  290.  So,  a  superfluous  or  unneces- 
sary signature  of  a  person  who  need  not  have  signed  the  award 
will  not  vitiate  it,  provided  it  is  otherwise  valid.  Mayor,  etc., 
of  New  York  v.  Butler,  1  Barb.  325  ;  Ott  v.  Schroeppel,  4  Barb. 
250  ;  S.  C,  6  N.  Y.  (1  Seld.)  482. 

Words  written  in  the  margin  of  an  award  by  the  arbitrators, 
in  a  distinct  sentence,  previous  to  the  execution  of  the  instru- 
ment, will  be  regarded  as  part  of  the  award,  and  the  words  will 
be  construed  as  though  inserted  in  the  body  of  it.  Piatt  v 
Smith,  14  Johns.  368.  But  when  an  award  has  been  completed 
and  signed  by  the  arbitrators,  any  memorandum  in  the  way  of 
an  additional  award  will  be  invalid,  and  will  constitute  no  part  of 
the  original  award ;  nor  can  it  be  made  a  part  of  the  award  by  a 
written  agreement  of  the  parties  adopting  the  memorandum. 
Moore  v.  Cocker  oft,  4  Duer,  133,  140. 

Separate  awards  are  valid,  although  there  were  not  separate 
submissions ;  but  the  awards  will  all  be  construed  as  one  instru- 
ment for  the  purpose  of  giving  construction  to  the  separate  parts. 
Ott  V.  Schroeppel,  6  N.  Y.  (1  Seld.)  482  ;  reversing  S.  C,  7  Barb. 
431. 

The  power  of  the  arbitrators  is  exhausted  when  they  have  com- 
pleted and  delivered  their  award,  and  a  subsequent  award  will 
be  wholly  void.  Doke  v.  James,  4  N.Y.  (4  Comst.)  568;  Lans- 
dale  V.  Kendall,  4  Dana,  613 ;  Bayne  v.  Morris,  1  Wall.  97 ; 
Bigelow  v.  Maynard,  4  Cash.  317 ;  Butler  v.  Bogles,  10  Humph. 
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155  ;  Woodbury  v.  Northy,  3  Greenl.  85  ;  AldricTi  y.  Jessiman, 
8  N.  H.  516 ;  Trew  v.  Burton,  1  Cr.  &  Mee.  533  ;  Henfree  v. 
Bromley,  6  East,  309  ;  BrooTce  v.  Mitchell,  6  M.  &  "W.  473. 

Form  of  award. 

To  all  to  whom  these  presents  shall  come  or  may  concern,  John 
Smith,  William  Jones  and  James  Robison  send  greeting  : 

Whereas,  divers  suits,  disputes,  controversies  and  differences 
have  happened  and  arisen,  and  are  now  depending  between  John 
Doe,  of  ,  and  Richard  Roe,  of  ,  for  pacifying,  com- 

posing and  ending  whereof  the  said  John  Doe  and  Richard  Roe 
have  entered  into  a  written  agreement,  dated  the  day  of 

last  past,  to  submit  the  said  matters  to  the  award  and 
final  determination  of  the  said  John  Smith,  William  Jones  and 
James  Robison,  arbitrators  selected  by  the  said  parties,  as  by 
reference  to  which  agreement  will  more  fully  appear  {or  the  said 
John  Doe  and  Richard  Roe  have  hound  themselves,  each  to  the 
other,  in  the  penal  sum  of  dollars,  by  bonds  hearing  date 

the  day  of  last  past,  with  condition  thereunder 

written,  to  stand  to,  obey,  abide,  perform  and  keep  the  award, 
order,  arbitrament,  final  end  and  determination  of  the  said  John 
Smith,  William  Jones  and  James  Robison,  arbitrators  selected 
hy  the  said  parties,  as  by  reference  to  the  said  bonds  of  submis- 
sion will  more  fully  and  at  large  appear); 

Now,  therefore,  know  ye  that  the  said  John  Smith,  William 
Jones  and  James  Robison  having  taken  upoii  themselves  the 
charge  and  burden  of  the  said  award,  and  having  deliberately 
heard  the  allegations  and  proofs  of  the  said  parties,  do,  by  these 
presents,  arbitrate,  award,  order  and  adjudge  of  and  concerning 
the  premises  in  manner  and  form  following,  that  is  to  say : 

First.  They  do  award,  order  and  adjudge  that  the  said  John 
Doe,  or  his  representatives,  shall  and  do,  on  or  before  the 
day  of  next  ensuing  the  date  hereof,  make  and  execute  a 

good  and  sufficient  conveyance  of  his  interest  as  lessee  for  years 
of  a  certain  farm  in  the  possession  of  the  said  Richard  Roe,  situ- 
ate {here  describe  the  premises),  pursuant  and  according  to  the 
true  intent  and  meaning  of  certain  articles  of  agreement  bearing 
date  on  or  about  the  day  of  ,  and  made  between  the 

said  Richard  Roe,  of  the  one  part,  and  the  said  John  Doe,  of  the 
other  part ; 

Second.  The  said  arbitrators  do  farther  award,  order  and 
adjudge  that  the  said  Richard  Roe,  his  executors  or  administra- 
tors, shall  and  do,  on  or  before  the  day  of  next  ensu- 
ing the  date  hereof,  .pay,  or  cause  to  be  paid,  unto  the  said  John 
Doe,  his  executors,  administrators  or  assigns,  the  sum  of  $  j 
in  full  payment,  discharge  and  satisfaction  of  and  for  all  moneys, 
debts  and  duties  due  or  owing  unto  the  said  John  Doe  by  the 
said  Richard  Roe,  upon  any  account  whatsoever,  at  any  time 
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before  their  entering  into  the  said  agreement  of  submission  {or 
bonds  of  arbitration),  as  aforesaid  ; 

Third.  The  said  arbitrators  do  hereby  further  award,  order 
and  adjudge,  that  all  actions  and  suits  commenced,  brought  or 
depending  between  the  said  John  Doe  and  Richard  Roe,  for  any 
matter,  cause  or  thing  whatsoever,  arising  or  existing  at  the  time 
of,  or  before  their  entering  into,  the  said  agreement  of  submission 
(or  bonds  of  arbitration),  shall  from  henceforth  cease  and  deter- 
mine, and  be  no  further  prosecuted  or  proceeded  in  by  them,  or 
either  of  them,  or  by  their,  or  either  of  their,  means,  consent  or 
procurement ; 

And,  lastly,  The  said  arbitrators  do  hereby  farther  award, 
order  and  adjudge,  that  the  said  John  Doe  and  Richard  Roe  shall 
and  do,  within  the  space  of  days  next  ensuing  the  date  of 

this  present  award,  seal  and  execute  unto  each  other  mutual  and 
general  releases  of  all  actions  and  causes  of  actions,  suits,  contro- 
versies, trespasses,  debts,  duties,  damages,  accounts  and  demands 
whatever,  for  or  by  reason  of  any  matter,  cause  or  thing  whatso- 
ever, from  the  beginning  of  the  world  to  the  date  of  the  said 
agreement  of  submission  (or  bonds  of  arbitration),  as  aforesaid. 

In  witness  whereof,  the  said  arbitrators  have  hereunto  set  their 
hands  and  seals,  this  day  of  ,  18    . 


Signed  and  sealed  in  ) 
presence  of  j 

James  Jackson, 


{Signatures  and  seals.) 


e.  Other  requisites  of.  In  addition  to  the  requisites  of  a  valid 
award  already  enumerated  in  the  preceding  sections  and  articles, 
there  are  others  which  should  be  briefly  mentioned.  Thus,  an 
essential  characteristic  of  an  award  is  mutuality  (see  Bac.  Abr. 
Arb.  E,  3)  ;  but  the  rule  that  awards  must  be  mutual  is  not  now 
so  strictly  applied  as  formerly.  Harrell  v.  W  Alexander,  3 
Rand.  94  ;  Weed  v.  Ellis,  3  Caines,  254 ;  Gaylord  v.  Gaylord,  4 
Day,  422. 

An  award,  to  be  mutual,  need  not  be  equal ;  nor  is  it  necessary 
that  the  same  acts,  in  the  same  unqualified  manner,  should  be 
awarded  on  each  side,  to  render  the  award  mutual.  If  it  finally 
ends  the  controversy  and  awards  mutual  releases,  it  is  mutual. 
Munro  v.  Alaire,  2  Caines,  320.  So  an  award  that  the  one  party 
shall  pay  a  certain  sum  to  the  other  is  mutual  and  final  without 
mentioning  a  release.  McKinstry  v.  Solomons,  2  Johns.  57 ;  S.  C. 
aflirmed,  13  id.  27 ;  Byers  v.  Van  Deusen,  5  Wend.  268.  See 
Purdy  V.  Belavan,  1  Caines,  304. 

Where  a  guardian  submits  a  claim,  made  by  his  ward,  to  arbi- 
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tration,  and  an  award  is  made  thereon,  such  award  is  a  compli- 
ance with  the  rule  as  to  mutuality,  and  bars  the  infant' s  action 
upon  the' original  cause  of  action.  Weed  v.  Ellis,  3  Caines,  253. 
See  Smith  v.  Van  Nostrand,  5  Hill,  419  ;  Palmer  v.  Davis,  28 IST. 
Y.  (1  Tiff.)  242.  And  where  a  submission  of  a  partnership  matter 
to  arbitration  is  executed  by  one  of  three  partners  in  the  name  of 
the  firm ,  with  the  assent  of  another  partner,  but  without  the  knowl- 
edge or  approval  of  the  third,  the  award,  although  invalid  as  to 
the  firm,  is  binding  upon  the  partner  executing  the  submission 
and  upon  the  one  assenting  to  it.  Harrington  v.  Higham,  15 
Barb.  524.  The  award  is  also  valid,  as  to  the  opposite  party  to 
the  submission  ;  and,  therefore,  there  is  no  want  of  mutuality  or 
consideration  in  the  agreement  of  submission,  notwithstanding 
the  members  of  the  firm  are  not  all  bound  by  it.  Id. 

An  award  must  also  be  final  and  conclusive.  It  should  set- 
tle and  quiet  forever  all  questions  fairly  within  the  meaning  and 
intention  of  the  submission  {Lowenstein  v.  Mcintosh,  37  Barb! 
251) ;  even  though  the  arbitrators  neglected  to  pass  upon  some 
of  the  matters  submitted  to  them.  Id.  See  Waite  v.  Barry,  12 
Wend.  377 ;  Oolcord  v.  Fletcher,  50  Me.  398. 

An  award  which  leaves  nothing  to  be  done  in  disposing  of  the 
whole  matter  in  controversy,  except  mere  ministerial  acts,  is 
final  and  valid  {Owen  v.  Boerum,  23  Barb.  187) ;  but  if  it  leaves 
any  act  of  a  judicial  nature  to  be  done  in  the  future,  the  award 
will  be  bad  for  want  of  finality.  See  Thorp  y.  Cole,  4  Dowl.  457 ; 
S.  C,  2  Cr.  Mee.  &  Ros.  367 ;  Selby  v.  Russell,  12  Mod.  139  ; 
Winch  V.  Saunders,  2  RoUe's  R.  214. 

Another  essential  characteristic  of  an  award  is  certainty.  But 
the  law  does  not  require  an  unreasonable  or  an  impracticable 
degree  of  certainty.  The  general  rule  is,  that  certainty  to  a  com- 
mon intent  is  sufficient.  Jackson  v.  Ambler,  14  Johns.  96  ;  Purdy 
V.  Delavan,  1  Caines,  304  ;  Schuyler  v.  Van  Der  Veer,  2  Caines, 
235.  And  it  is  said,  if  the  award  be  expressed  in  such  language 
that  plain  men  acquainted  With  the  subject-matter  can  understand 
it,  that  is  enough,  no  matter  how  short  and  elliptical.  Butler  v. 
Mayor,  etc.,  of  JVew  York,  1  Hill,  489.  See  Gratz  v.  Graiz,  4 
Rawle,  411.  So,  an  award  is  held  to  be  good,  if  sufficiently  cer- 
tain to  uphold  a  contract  on  the  same  subject.  Perkins  v.  Giles, 
53  Barb.  342 :  Akely  v.  Akely,  16  Yt.  450, 

The  following  are  instances  of  awards  void  for  uncertainty : 
An  award  which  directs  one  party  to  give  a  bond  to  the  other, 
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■without  specifying  in  what  sum  (SamorCs  case,  5  Rep.  77);  or 
that  one  should  pay  as  much  as  land  is  worth,  the  value  of  the 
land  remaining  undetermined  {Titus  v.  Perkins,  Skinner,  248) ; 
or  as  much  as  a  quarter  of  malt  should  be  worth  {Hurst  v.  Barn- 
bridge,  1  RoUe's  Abr.  Arb.  q.  pi.  7) ;  or  as  much  as  should  be  due 
in  conscience.  Watson  v.  Watson,  Styles,  28.  So  an  award 
which  directs  the  payment  of  a  sum  of  money,  and  requires  the 
party  to  give  "good  and  sufficient  security  for  the  payment," 
but  does  not  define  the  nature  of  the  security,  nor  declare 
whether  it  is  to  consist  of  real  or  personal  security,  nor  to  what 
extent,  will  be  void  so  far  as  it  relates  to  the  security.  Jackson 
V.  Be  Long,  9  Johns.  43.  And  where  an  award  declared  that  one 
of  the  parties  should  deliver  to  the  other  "his  right  and  claim 
of  the  said  farm,"  but  no  farm  had  been  mentioned  in  the  sub- 
mission or  any  previous  part  of  the  award,  it  was  held  void  for 
uncertainty  {Brown  v.  Sankerson,  3  Cow.  70) ;  and  so,  where  an 
award  directed  that  the  parties  should  "  finish  the  house  "  be- 
tween them,  without  specifying  what  house,  and  that  if  Y.,  one 
of  the  parties,  kept  "the  stove,"  without  saying  what  stove. 
Schuyler  v.  Yan  her  Veer,  2  Caines,  235. 

An  award  directing  one  member  of  a  firm  to  pay  the  partner- 
ship debts  is  sufficiently  certain  {Case  v.  Ferris,  2  Hill,  75.  See 
Emery  v.  HitcTicock,  12  Wend.  156  ;  Byers  v.  Van  Deusen,  5  id. 
268),  and  so  is  an  award  on  a  question  of  boundary,  where  it 
fixes  the  line,  and  shows  enough  to  enable  either  party  to  deter- 
mine whether  his  possession  corresponds.  Bacon  v.  Wilber,  1 
Cow.  117.  An  award,  like  a  deed,  may  be  made  certain  by  ref- 
erence to  extrinsic  circumstances  ;  and  where  an  award  referred 
to  extrinsic  circumstances  which  were  certain,  it  was  held  to  be 
sufficiently  certain.  Jackson  v.  Amhler,  14  Johns.  96.  See 
Barge  v.  Horicon  Mining  Company,  22  Wis.  691.  See  further 
illustrations  as  to  certainty,  Jones  v.  Cuyler,  16  Barb.  576 ; 
Ludlow  V.  Orozart,  3  Johns.  Gas.  534  ;  Oiddings  v.  Hadaway, 
28  Vt.  342  ;  Blood  v.  Shine,  2  Fla.  127  ;  Caldwell  v.  Bickinson, 
13  Gray,  365. 

Although  awards  usually  direct  the  performance  of  certain 
things  absolutely,  yet  an  award  in  the  alternative  is  valid.  And 
where  it  directs  one  of  two  things  to  be  done  in  the  alternative, 
and  either  of  theitwo  is  uncertain  or  impossible,  it  is' incumbent 
on  the  party  to  perform  the  other  of  them.  Wharton  v.  King, 
2  Barn.  &  Ad.  528 ;  Simmonds  v.  Swaine,  1  Taunt.  549. 
Vol.  YL  — 30 
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It  is  also  an  essential  of  an  award  that  it  be  possible  ;  and  an 
award  which  directs  or  requires  an  impossible  thing  to  be  done 
is  necessarily  bad.  See  Bacon's  Abr.  Arb.  E,  4  ;  Com.  Dig.  Arb. 
E,  12.  The  impossibility  may  be  actual,  or  that  created  by  law ; 
for  an  award  which  requires  that  a  party  should  do  what  the  law 
forbids  him  to  do  is  void,  either  in  the  whole,  or  for  so  much  as 
is  thus  against  the  law,  if  that  can  be  severed  from  the  rest. 
Harris  v.  Curnow,  2  Chitty,  594 ;  Turner  v.  Swainson,  1 M.  &  W, 
572  ;  Alder  v.  8anill,  5  Taunt.  454. 

f.  Effect  of.  The  effect  of  a  valid  award  is  to  preclude  the 
parties  from  litigating  the  original  matters  submitted  for  arbitra- 
tion, and  the  award  is  good  for  all  time.  Shephard  v.  Watrous, 
3  Gaines,  166  ;  Lowensteiny.McInt.os7i,,  37  Barb.  251 :  Girdlery. 
Carter,  47  N-.  H.  305  ;  Wheeler  v.  Van  Houten,  12  Johns.  811;  Fid- 
ler  V.  Cooper,  19  Wend.  285  ;  Day  v.  Bonnin,  3  Bing.  (N.  C.)  219  ; 
Bird  V.  Cooper,  4  Dowl.  148.  Such  award  merges  the  original 
cause  of  action,  and  bars  an  action  thereon  {Coleman  v.  Wade, 
6  N.  Y.  [2  Seld.]  44 ;  Armstrong  v.  Hasten,  11  Johns.  189),  even 
though  the  award  has  not  been  performed.  Brazill  v.  IsJiam,  12 
N.  Y.  (2  Kern.)  9 ;  S.  C,  1  E.  D.  Smith,  487.  But  where  the  award 
is  invalid,  the  original  cause  of  action  will  not  be  treated  as  hav- 
ing been  barred  or  merged,  or  in  any  other  way  destroyed,  and 
resort  may  be  had  to  it.  Morton  v.  Cameron,  3  Rob.  189  ;  Hart 
V.  Lauman,  29  Barb.  410 ;  Mayor,  etc.,  of  New  York  v.  Butler, 
1  id.  325  ;  Haggart  v.  Morgan,  5  N.  Y.  (1  Seld.)  422. 

If  a  defendant  would  avail  himself  of  the  defense  that  the 
matter  in  litigation  has  been  determined  by  a  previous  arbitra- 
tion and  award,  he  must  set  up  the  defense  in  his  answer.  Brazill 
V.  Isham,  12  N".  Y.  (2  Kern.)  9.  And  not  only  so,  but  he  must 
also  prove  the  execution  of  the  submission  by  each  party,  or  the 
agreement  and  promise  by  each,  if  there  was  no  submission  in 
writing,  because  the  promise  of  one  party  is  the  consideration 
for  the  promise  of  the  other.  HougJiton  v.  HougMon,  37  Me.  72  ; 
Antram  v.  Oliace,  15  East,  209. 

g.  When  void.  Some  of  the  cases  in  which  an  award  will  be 
regarded  as  void  have  been  noticed  in  preceding  sections.  The 
general  rule  now  is,  that  the  court  will  incline  to  that  view  which 
will  render  the  award  valid,  instead  of  that  which  would  declare 
it  void  ;  and  it  will  be  liberally  construed  foj-  the  purpose  of 
upholding  it.  Jaclcson  y.  Ambler,  14  Johns.  96  :  Schuyler  v.  Van 
Ber  Veer,  2  Gaines,  235  ;  Spear  v.  Hooper,  22  Pick.  144 ;  Smithy. 
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Smith,  4  Rand.  95 ;  Walker  y.  Merrill,  13  Me.  173 ;  Butler  v.  Mayor, 
etc.,  of  New  York,  1  Hill,  489.  Thus,  where  the  words  of  an  award 
are  so  comprehensive  that  they  may  include  matters  not  within 
the  submission,  it  will  still  be  presumed  that  nothing  was  awarded 
beyond  the  authority  conferred,  unless  the  contrary  be  expressly 
shown.  Alder  v.  Sa^mll,  5  Taunt.  454  ;  Solomons  v.  McKinstry, 
13  Johns.  27 ;  S.  C,  2  id.  57.  So,  if  the  words  of  the  award  are  less 
comprehensiye  than  those  of  the  submission,  it  will  be  construed 
that  what  was  omitted  was  not  controverted,  unless  the  contrary 
be  also  shown.  Roberts  v.  Mariett,  2  Saund.  188 ;  Knight  v.  Bur- 
ton, 6  Mod.  231 ;  Middleton  v.  Weeks,  Cro.  Jac.  200.  In  short,  every 
reasonable  presumption  and  intendment  will  be  entertained  in 
favor  of  the  validity  of  the  award,  and  upon  the  party  seeking  to 
impeach  it  rests  the  burden  of  proof  to  destroy  these  presump- 
tions. Case  V.  Ferris,  2  Hill,  75 ;  Robertson  v.  M''  Niel,  12  Wend. 
578 ;  Jackson  v.  Ambler,  14  Johns.  96  ;  Turnbull  v.  Martin,  2 
Daly,  428 ;  S.  C,  37  How.  20 ;  Henrickson  v.  Reinbach,  33  111.  299  ; 
Strong  v.  Strong,  9  Gush.  560  ;  Hayes  v.  Forskoll,  31  Me.  112  ; 
Fudickar  v.  Ouardian  Mut.  Life  Ins.  Co.,  5  Jones  &  Sp.  358 ;  Ott 
V.  Schroeppel,  5  N.  Y.  (1  Seld.)  482. 

An  award  bad  in  part  and  good  in  part  is  wholly  void  if  the 
parts  are  so  dependent  as  to  be  inseparable.  Schuyler  v.  Van 
Der  Veer,  2  Gaines,  235  ;  Nichols  v.  Reus.  Co.  Mut.  Ins.  Co.,  22 
Wend.  125 ;  Orcutt  v.  Butler,  42  Me.  83. 

If  part  of  an  award  is  void,  but  is  not  so  connected  with  the 
rest  of  it  as  to  affect  the  justice  of  the  case,  and  the  valid  part 
may  be  separated,  the  award  will  be  void  only  as  to  the  void 
part.    Harrington  v.  Higham,  15  Barb.  524 ;  Martin  v.  Williams, 

13  Johns.  264  ;  Cox  v.  Jagger,  2  Cow.  638 ;  Jackson  v.  Ambler, 

14  Johns.  96.    See  Shearer  v.  Handy,  22  Pick.  417 ;  Parmelee  v. 
Allen,  32  Gonn.  115. 

Where  an  award  is  void  in  one  particular  only,  but  in  relation 
to  the  only  act  which  one  of  the  parties  is  to  do,  and  it  is  the 
consideration  intended  for  the  act  required  on  the  other  side,  the 
whole  is  void.  Brown  v.  Hankerson,  3  Cow.  70.  See  further 
illustrations  of  this  subject,  ante,  p.  228,  sub.  d. 
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ARTICLE  IT. 

PROCEEDINGS   07S  THE  AWARD. 

Section  1.  Proceedings  to  vacate,  modify,  or  correct  tlie  award. 

a.  Grounds  for  vacating.  Where  the  submission  is  made 
under  the  provisions  of  the  statute  authorizing  the  entry  of  a 
judgment  upon  the  award,  the  court  may  vacate  or  set  aside  the 
award  upon  either  of  the  following  specified  grounds : 

1.  That  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means; 

2.  That  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them  ; 

3.  That  the  arbitrators  were  guilty  of  misconduct  in  refusing 
to  postpone  the  hearing  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  any  evidence  pertinent  and  material  to  the  contro- 
versy, or  any  other  misbehavior  by  which  the  rights  of  any  party 
shall  have  been  prejudiced  ; 

•  4.  That  the  arbitrators  exceeded  their  powers  ;  or  that  they  so 
imperfectly  executed  them  that  a  mutual,  final  and  definite  award 
on  the  subject-matter  submitted  was  not  made.  2  E,.  S.  542 
(561),  §  10. 

In  order  to  have  an  award  vacated  under  these  statute  pro- 
visions it  is  necessary  that  the  submission  should  have  been 
made  under  the  statute,  and  not  at  the  common  law.  Cranston 
V.  Kenny' s  Executors,  9  Johns.  212  ;  Blunt  v.  Whitney^  3  Sandf. 
4 ;  Butler  v.  Mayor,  etc.,  of  New  fork,  7  Hill,  329.  And  the 
misconduct  and  misbehavior  which,  under  the  statute,  are  suffi- 
cient grounds  for  vacating  an  award,  must  be  acts  which  evince 
unfairness,  or  a  violation  of  all  the  principles  of  a  just  proceed- 
ing, and  not  merely  error  of  judgment,  however  great.  Smith  v. 
Cutler,  10  Wend.  590 ;  Ketcham  v.  Woodruff,  24  Barb.  147 ; 
Turnbull  v.  Martin,  2  Daly,  428  ;  S.  C,  37  How.  20  ;  Perkins  v. 
Giles,  50  N.  Y.  (5  Sick.)  228.  The  court  will  not  interfere  where 
the  arbitrators  have  erred  only  in  regard  to  a  question  of  law  or 
fact.  Jackson  v.  Ambltr,  14  Johns.  96  ;  Ketcham  v.  Woodruff, 
24  Barb.  147  ;  Emmet  v.  Hoyt,  17  Wend.  410  ;  Campbell  v.  West- 
ern, 3  Paige,  124  ;   WinsMp  v.  Jewett,  1  Barb.  Ch.  173. 

The  Revised  Statutes  have-not  changed  the  law  as  to  the  power 
of  the  court  to  set  aside  an  award  in  respect  to  the  conduct  of  the 
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arbitrators  ;  but  formerly,  as  well  as  now,  an  award  might  be  set 
aside  on  the  ground  of  partiality  or  corruption  in  the  arbitrators. 
Smith  V.  Cutler,  10  Wend.  590  ;  Emmet  v.  Hoyt,  17  id.  410.  The 
corruption  or  partiality  should,  however,  be  plainly  established 
to  justify  the  court  to  interfere  on  such  ground.  Wood  v.  Au- 
burn &  Rocliester  R.  R.  Uo.,  8  N.  Y.  (4  Seld.)  160,  168  ;  Perkins 
V.  Giles,  50  N.  Y.  (5  Sick.)  228. 

h.  Grounds  of  modifying  or  correcting.  The  award  may  also  be 
modified  or  corrected  in  the  following  cases,  specified  by  statute  : 

1.  Where  there  is  an  evident  miscalculation  of  figures,  or  an 
evident  mistake  in  the  description  of  any  person,  thing  or  prop- 
erty referred  to  in  the  award ; 

2.  Where  the  arbitrators  shall  have  awarded  upon  some  mat- 
ter not  submitted  to  them,  not  aflfecting  the  merits  of  the  decision 
upon  the  matters  submitted  ; 

3.  Where  the  award  shall  be  imperfect  in  some  matter  of  form 
not  affecting  the  merits  of  the  controversy  ;  and  where,  if  it  had 
been  a  verdict,  such  defect  could  have  been  amended  or  disre- 
garded by  the  court,  according  to  the  provisions  of  law.  2  R.  S. 
542  (561),  §  11.  See  Dibble  v.  Camp,  60  Barb.  150  ;  SraitJi  v.  Cut- 
ler, 10  Wend.  590. 

c.  Motion,  when  and  how  made.  The  application  to  vacate, 
or  to  modify,  the  award,  is  by  motion  to  the  court.  2  R.  S.  542 
(561),  §§  10,  11.  And  the  motion  must  be  made  to  the  court  des- 
ignated in  the  submission,  at  the  next  term  after  the  publication 
of  the  award,  upon  the  same  notice  to  the  adverse  party  as  in 
other  cases  of  special  motions,  if  there  be  time  for  that  purpose. 
If  there  be  not  time,  such  court,  or  any  judge  thereof,  may,  upon 
good  cause  shown,  order  a  stay  of  proceedings  on  such  award, 
either  absolutely  or  upon  such  terms  as  shall  appear  just,  until 
the  term  of  the  court  next  after  such  first  term.  2  R.  S.  543 
(562),  §  12. 

The  motion  should  regularly  be  made  at  a  special  term  {Smith 
v.  Cutler,  10  Wend.  590) ;  and  notice  of  the  motion  should  be 
served  personally,  at  least  eight  days  before  the  first  day  of  the 
term  at  which  the  motion  is  to  be  made.  Sup.  Court  Rule  46  : 
1  Burr.  Pr.  333,  352.     See  Code,  §  413. 

It  is  only  where  the  submission  contains  a  stipulation  for  mak- 
ing the  award  the  foundation  of  the  judgment  of  a  court  of  rec- 
ord, that  a  motion  can  be  made  for  the  correction  of  the  errors  of 
the  arbitrator.    Morss  v.  Osborn,  64  Barb.  543.    And  the  same 
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is  true  as  it  regards  a  motion  to  vacate  the  award.  See,  ante, 
p.  236,  subd.  a. 

The  court  is  not  confined,  on  the  application,  to  an  examina- 
tion of  the  submission  and  award,  but  may  receive  affidavits  as 
to  what  took  place  at  the  hearing,  to  show  that  the  arbitrators 
exceeded  their  powers,  or  that  the  award  was  not  final.  Matter 
of  Williams,  4  Denio,  194.  But  the  arbitrators  are  not  per- 
mitted to  give  evidence  tending  to  impeach  their  award  {Mayor, 
etc.,  of  New  YorJc  v.  Butler,  1  Barb.  325  ;  French  v.  New,  20 
id.  481),  nor  will  they  be  allowed  to  contradict  their  award 
{Campbell  v.  Western,  3  Paige,  124  ;  Farrington  v.  Hamblin,  12 
Wend.  212),  but  their  testimony  may  be  received  to  show  that 
they  did  not  take  a  particular  subject-matter  into  consideration 
{Mayor,  etc.,  of  New  TorTc  v.  Butler,  1  Barb.  325.  See  Morss 
V.  Osborn,  64  id.  543),  and  that  matters  were  included  in  the 
award  which  were  not  embraced  in  the  submission.  Briggs  v. 
Smith,  20  Barb.  409.    See  Cole  v.  Blunt,  2  Bosw.  116,  124. 

The  rule  that  arbitrators  are  not  permitted  to  give  evidence  to 
impeach  or  contradict  their  award  has  no  application  to  arbitra- 
tors whose  powers  have  been  terminated  by  the  appointment  of 
an  umpire,  by  whom  the  award  is  made.  Mayor,  etc.,  of  New 
York  V.  Butler,  1  Barb.  325. 

d.  Proceedings  on  motion.  On  the  application  to  vacate  or 
modify  the  award,  the  court  may,  in  any  of  the  cases  specified 
{ante,  p.  236,  subd.  a.),  vacate  the  award  ;  and,  if  the  time  within 
which  the  award  shall  have  been  required  to  be  made  by  the  sub- 
mission has  not  expired,  may,  in  its  discretion,  direct  a  rehearing 
by  the  arbitrators  ;  and  (in  the  cases  specified  in  the  preceding 
subdivision)  the  court  may  modify  and  correct  the  award,  so  as 
to  effect  the  intent  thereof,  and  to  promote  justice  between  the 
parties.     2  R.  S.  543  (562),  §  13. 

Notice  of  motion  to  vacate  award. 

SUPREME  COUET  {or  other  court). 

In  the  matter  of  an  arbitration  of 
and  concerning  matters  in  differ- 
ence between  John  Doe,  of  the 
one  part,  and  Richard  Boe,  of  the 
other. 


Sir — Take  notice,  that  I  shallmove  the  supreme  court,  at  the  next 
special  term  thereof,  to  be  held  at  the  court-house  in  the  village  of 
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,  in  and  for  the  county  of  ,  on  the  day  of 

next,  at  the  opening  of  the  court  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard  for  an  order  *  that  the  award  made 
by  the  arbitrators  in  the  above  matter  be  set  aside  and  vacated, 
with  costs,  and  for  such  farther  or  other  order  as  the  court  may 
think  proper  to  grant ;  which  motions  will  be  founded  upon  the 
affidavits,  with  copies  of  which  you  are  herewith  served,  and 
also  upon  the  agreement  {or  bond)  of  submission,  and  the  award 
of  said  arbitrators. 

The  following  are  the  grounds  upon  which  it  is  sought  to  vacate 
said  award  {set forth  the  irregularities  complained  of). 

Dated  the  day  of  ,  18    . 

Yours,  etc.,        John  Stewaet, 
To  John  Doe,  above  mentioned.         AtPy  for  Richard  Roe. 

Notice  of  motion  to  modify  or  correct  the  award. 

{As  in  preceding  form  to  the  *,  and  continue :)  That  the  award 
made  by  the  arbitrators  in  the  above  matter  be  modified  and 
corrected  in  the  following  particulars  {set  forth  the  particulars 
as  to  which  the  party  desires  the  award  to  be  modified  or  cor- 
rected, then  cordinue),  and  for  such  farther  and  other  order  as 
the  court  may  think  proper  to  grant,  which  motions  will  be 
founded  upon  the  said  award  and  the  agreement  {or  bond)  of 
submission  between  the  said  parties,  and  also  upon  an  affidavit, 
with  a  copy  whereof  you  are  herewith  served. 

Dated  the  day  of  ,  18    . 

Yours,  etc.,        John  Stewaet, 
To  John  Doe,  ahone  mentioned.         Atfy  for  Richard  Roe. 

Order  vacating  award. 

At  a  special  term  of  the  supreme  court  {or  other  court),  held  at 
the  court-house  in  ,  in  and  for  the  county  of  ,  on 

the        day  of  ,  18    : 

Present  — Joseph  Pottee,  Justice. 

{Title  as  in  first  form  given.) 

On  reading  and  filing  affidavits  and  notice  of  motion,  and  the 
award  and  the  agreement  {or  bond)  of  submission  in  the  above 
matter,  and  on  motion  of  John  Stewart,  of  counsel  for  Richard 
Roe,  one  of  the  parties  to  said  arbitration,  no  one  appearing  to 
oppose  {or  on  hearing  B.  D.  S.,  of  counsel  for  John  Doe,  the  other 
party  to  said  arbitration,  in  opposition  thereto). 

It  is  ordeeed,  that  the  award  of  the  arbitrators  in  this  matter 
be,  and  the  same  hereby  is,  vacated,  with  $  costs,  to  be 

paid  by  the  said  John  Doe  to  the  said  Richard  Roe. 

Section  2.  Proceedings  to  enforce  award. 

a.  Confirmation  of  award.    Upon  the  submission  being  proved 
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by  the  affidavit  of  a  subscribing  witness  tliereto,  and  upon  the 
award  made  in  pursuance  thereof  being  proved  In  like  manner, 
or  by  the  affidavit  of  the  arbitrators,  within  one  year  after  the 
making  of  the  same,  the  court  designated  in  the  submission  must, 
by  rule,  in  open  court,  confirm  the  award,  unless  it  be  vacated 
or  modified,  or  a  decision  thereon  be  postponed,  as  provided  by 
the  statute.    2  R.  S.  542  (561),  §  9. 

Notice  of  the  motion  to  confirm  should  be  given  to  the  party 
sought  to  be  charged.  Anonymous,  5  Wend.  102.  But  this  notice  is 
unnecessary  if  the  right  of  such  party  to  move  to  vacate  or  modify 
the  award  has  expired,  by  reason  of  his  omission  to  make  such 
motion  within  the  time  authorized  by  the  statute.  2  R.  S.  542 
(561),  §  12 ;  Anonymous,  6  Wend.  520. 

The  notice  of  motion  to  confirm  should  be  personally  served, 
at  least  eight  days  before  the  first  day  of  the  term  at  which  the 
motion  is  to  be  made  (see  Sup.  Ct.  Rule  46 ;  1  Burr.  Pr.  333,  352), 
and  the  motion  should  be  made  at  a  special  term.  Smith  v.  Cut- 
ler, 10  Wend.  590  ;  Sup.  Ct.  Rule  47. 

In  the  affidavit  of  the  witness  proving  the  submission  or  award, 
every  fact  should  appear  showing  that  he  was  a  subscribing  wit- 
ness. And  where  the  affidavit  to  prove  the  submission  bond 
stated  that  the  deponent' s  name,  subscribed  to  the  attestation 
clause  of  the  bond,  was  in  his  own  handwriting,  and  that  the 
instrument  was  signed,  sealed  and  delivered  in  his  presence,  it 
was  held  on  error,  brought  after  confirmation  and  judgment,  that 
the  proof  was  insufficient ;  inasmuch  as  the  affidavit  did  not 
show  that  the  witness  subscribed  when  the  bond  was  executed. . 
Hollenhadk  v.  Fleming,  6  Hill,  303.  But  this  objection,  to  'be 
available,  must  be  raised  in  the  court  below.  It  is  too  late  to  be 
raised,  for  the  first  time,  after  confirmation  and  judgment.  Id. 
The  better  course  for  the  party  resisting  confirmation  is  to  sub- 
mit his  objections  in  writing,  and  then  they  may  be  certified  and 
returned  on  error,  with  the  other  papers  relating  to  the  applica- 
tion. Id. 

'If  the  order  vacating  an  award  is  reversed,  and  it  is  then  sought 
to  confirm  the  award,  the  proceedings  are  either  remitted  to  the 
court  below,  to  proceed  thereon,  or  the  court  of  review  will  pro- 
ceed, after  due  notice  to  the  party  complaining  of  the  award,  to 
confirm  the  same,  in  the  same  manner  and  with  the  like  effect  as 
if  application  had  been  originally  made  to  such  court  (2  R.  S. 
544  [563],  §  21 ;  Bergh  v.  Pfeiffer,  HHl  &  Denio,  110 ;  S.  C,  N. 
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Y.  Leg.  Obs.  387) ;  and  in  such  case  the  court  of  review  may 
make  an  order  to  show  cause,  at  a  special  term,  why  the  award 
should  not  be  confirmed.  Id.  See  Burnside  v.  Whitney,  21  N. 
Y.  (7  Smith)  148 ;  S.  C,  24  Barb.  632. 

Form  of  affidavit  proving  the  award. 

County  of  ,  ss.  :    James  Jackson,  of  ,  being  duly 

sworn,  deposes  and  says :  That  he  was  present  and  saw  John 
Smith,  William  Jones  and  James  Robison  sign,  publish,  and 
declare  their  final  award  and  determination  in  writing,  between 
John  Doe,  of,  etc.,  and  Richard  Roe,  of,  etc.,  bearing  date  the 
day  of  ,  18    ,  and  hereunto  annexed  ;  that  the  names 

John  Smith,  William  Jones  and  James  Robison,  subscribed  to 
the  said  award,  are  the  proper  and  genuine  signatures  of  the 
said  John  Smith,  William  Jones  and  James  Robison,  and  that 
they  severally  acknowledge  the  execution  thereof ;  and  that  the 
said  deponent  set  his  name  as  a  subscribing  witness  to  the  said 
award,  at  the  time  of  its  execution  and  publication  as  aforesaid  ; 
and  further  he  says  not.  .  James  Jackson. 

Sworn  to,  etc. 

Affidavit  proving  bond  of  arhitration. 

County  of  ,  ss.  :  James  Stiles,  of  ,  in  said  county, 

being  duly  sworn,  says :  That  he  was  present  and  saw  John  Doe 
sign,  seal,  acknowledge  and  deliver,  as  and  for  his  act  and  deed, 
the  within  bond  of  arbitration  ;  that  the  name  John  Doe,  sub- 
scribed to  the  said  bond,  is  the  proper  and  genuine  signature  of 
the  said  John  Doe  ;  and  that  the  said  deponent  set  his  name  as 
a  subscribing  witness  to  the  same,  at  the  time  of  its  execution 
and  delivery  by  the  said  John  Doe  as  aforesaid ;  and  further  he 
says  not. 

Sworn  to,  etc.  James  Stiles. 

Affidavit  proving  agreement  of  submission. 

County  of  ,  ss. :  Robert  Johnson,  of  ,  in  said  county, 

being  duly  sworn,  deposes  and  says  :  That  he  knew  John  Doe 
and  Richard  Roe,  the  individuals  in  and  who  executed  the  within 
agreement  of  submission  ;  that  he  was  present  and  saw  them 
sign,  acknowledge  and  deliver  the  same,  as  and  for  their  act  and 
deed,  and  that  he  set  his  name  as  a  suljscribing  witness  to  the 
same,  at  the  time  of  the  execution  and  delivery  of  the  said  agree- 
ment as  aforesaid. 

Sworn  to,  etc.  Robekt  Johnson, 

YoL.  VI.— 31 
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Notice  of  motion  to  confirm  award  —  Judgment  on  award  —  Order  confirming,  etc. 

Notice  of  motion  to  confirm  award. 

SUPREME  COURT  {or  other  court). 

In  the  matter  of  an  arbitration  of 
and  concerning  certain  matters  in 
diflference  between  Jolin  Doe  of 
tlie  one  part,  and  Richard  Roe  of 
the  other  part. 


Sir  :  Talte  notice,  that  I  shall  move  the  supreme  court,  at  the 
next  special  term  thereof,  to  be  held  at  the  court-house  in  , 

in  and  for  the  county  of  ,  on  the  day  of  next,  at 

the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 
cpunsel  can  be  heard,  for  an  order  that  the  award  made  by  the 
arbitrators  in  the  above  matter  be  confirmed  ;  and  that  judgment 
be  rendered  thereon  in  favor  of  the  said  John  Doe  ;  and  for  such 
further  or  other  order  as  the  court  may  think  proper  to  grant, 
which  motions  will  be  founded  upon  the  agreement  of  submis- 
sion {or  bond  of  arbitration),  and  proof  thereof,  and  the  award 
of  said  arbitrators,  and  the  proof  thereof. 

Dated  the  *  day  of  ,  18    . 

Yours,  etc.,  C.  T.  BooisrE, 

Attorney  for  JoTin  Doe. 

To  Richard  Roe  above  mentioned. 

b.  Judgment  on  award.  The  proceedings  to  obtain  judgment 
on  an  award  of  arbitrators  are  summary,  and  the  requirements 
of  the  statute  must  be  strictly  complied  with.  Hollenback  v. 
Fleming,  6  Hill,  303.  Where  the  submission  is  under  the  stat- 
ute authorizing  a  judgment  to  be  entered  upon  the  award  (see 
Qope  V.  Gilbert,  4  Denio,  347  ;  Bloomer  v.  Sherman,  5  Paige, 
576),  it  is  provided  that,  npon  the  award  being  confirmed  or 
modified,  the  court  shall  render  judgment,  in  favor  of  the  party 
to  whom  any  sum  of  money  or  damages  shall  have  been  awarded, 
that  he  recover  the  same  ;  and  if  the  award  shall  have  ordered 
any  act  to  be  done  by  either  party,  judgment  shall  be  entered 
that  such  act  be  done  according  to  such  order.  ^  2  R.  S.  543  (562), 
§14. 

Order  confirming  award  and  for  judgment. 

At  a  special  term  of  the  supreme  court  {or  other  court),  held  at 
the  court-house  in  ,  in  and  for  the  county  of  ,  on 

the  day  of  ,  18    . 

Present  —  J.  P.,  Justice. 
{Title  as  in  last  form.) 
On  reading  and  filing  the  award,  etc.  (jeciting  the  papers  on 
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Order  confirming  award  and  for  judgment  —  Judgment  record. 

which  the  'motion  is  founded),  and  on  motion  of  John  Stewart, 
of  counsel  -'for  John  Doe,  one  of  the  parties  to  said  arbitration,  no 
one  appearing  to  oppose  (or,  on  hearing  B.  D.  S.,  of  counsel  for 
Richard  Roe,  the  other  party  to  said  arbitration,  in  opposition 
thereto),  it  is  ordered  that  the  award  of  the  arbitrators  in  this 
matter  be  and  the  same  hereby  is  confirmed.  It  is  further  ordered 
find  adjudged  that  the  said  John  Doe  do  recover  against  the  said 
Richard  Roe  the  sum  of  $  ,  awarded  to  the  said  John  Doe 

in  the  said  award,  and  also  dollars  and  cents  for  his 

costs  and  charges  by  the  court  now  here  adjudged  to  the  said 
John  Doe,  which  said  sum  so  awarded  as  aforesaid,  and  said 
costs  and  charges,  in  the  whole  amount  to  $ 

And  it  is  further  ordered  that  the  said  Richard  Roe  execute 
and  deliver  to  the  said  John  Doe  a  good  and  sufficient  convey- 
ance of  his  interest  as  lessee  for  years,  of  a  certain  farm  in 
the  possession  of  the  said  Richard  Roe,  situated  in  the  town,  etc. 
(describing  the  premises),  in  the  manner  required  in  and  by  the 
said  award- 
Judgment  may  be  entered  on  the  award  of  the  arbitrators  in 
some  cases,  although  the  submissiori  was  not  made  under  the 
statute.  Thus,  an  agreement  to  refer  a  pending  suit  to  arbitra- 
tors, and  that  a  judgment  in  the  cause  shall  be  entered  accord- 
ing to  their  decision,  will  justify  the  entry  of  such  judgment ; 
which  judgment  will  be  binding  upon  the  parties,  as  a  judgment 
entered  by  consent.  Bank  of  Monroe  v.  Widner,  11  Paige,  529  ; 
Merritt  v.  Thompson,  27  N.  Y.  (13  Smith)  225  ;  reversing  S.  C, 
1  Hilt.  550  ;  Jones  v.  Cuyler,  16  Barb.  576.  See  Oreen  v.  Patchin, 
13  Wend.  293;  Silmser  v.  Redfield,  19  id.  21 ;  DedericTc  v.  Rich- 
ley,  id.  108. 

The  provisions  of  the  Code  relative  to  the  revival  and  continu- 
ance of  actions  have  no  application  to  arbitration  proceedings 
under  the  statute.  See  Code,  §  471.  Hence,  in  case  of  the  death 
of  a  party  to  a  proceeding  upon  an  arbitration  and  judgment 
entered  thereon,  under  the  statute,  the  court  has  no  power  to 
revive  the  proceeding  or  to  substitute  another  person  in  the  place 
of  the  deceased  {Manning  v.  Pratt,  18  Abb.  344) ;  nor  does  the 
equitable  power  of  the  court  authorize  such  a  revival.  Id. 

c.  Jibdgment  record.  The  statute  requires  a  record  of  the 
judgment  to  be  made,  commencing  with  a  memorandum  reciting 
the  submission  ;  then  stating  the  hearing  before  the  arbitrators  ; 
their  award ;  the  proceedings  of  the  court  thereupon,  in  modify- 
ing or  confirming  such  award ;  and  the  judgment  of  the  court 
for  the  recovery  of  the  debt  or  damages  awarded,  and  that  the 
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parties  perform  the  acts  ordered  by  the  award,  and  for  the  recov- 
ery of  the  costs  allowed.    2  E.  S.  543  (562),  §  15. 

The  record  is  required  to  be  filed  and  docketed,  as  records  of 
judgments  in  other  cases.  Id.,  §  16.  And  it  shall  have  the  same 
force  and  effect  in  all  respects  ;  and  be  subject  to  all  the  provis- 
ions of  law  in  relation  to  judgments  in  actions  ;  and  may  in  like 
manner  be  removed  and  reversed.  Id.  See  People  v.  Sturtevant, 
3  Duer,  616  ;  S.  C,  12  N.  Y.  Leg.  Obs.  86  ;  9  How.  304  ;  Ketcham 
V.  Woodruff,  24  Barb.  147 ;  Laws  1854,  chap.  270 ;  Code,  §§  8, 11, 
333. 

Judgment  record. 

Pleas  before  the  supreme  court,  of  the  State  of  New  York,  the 
day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and 
Witness  — J.  P.,  Justice  of  the  sxipreme  court. 

County  of  ,   ss. :    Be  it  remembered,   that  at  a  special 

term  of  this  court,  held  at  the  court-house  in  the  village  of  , 
on  the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  J  ohn  Doe,  by  John  Stewart,  his  attorney, 
being  in  the  supreme  court  of  the  State  of  New  York,  brings, 
according  to  the  statute  in  such  case  made  aud  provided,  a  certain 
submission  of  matters  in  difference  between  the  said  John  Doe  of 
the  one  part,  and  Richard  Roe  of  the  other  part,  to  John  Smith, 
William  Jones  and  James  Robison,  which  submission  was  made 
by  an  agreement  in  writing,  executed  by  the  said  parties,  and  is 
in  the  words  and  figures  following,  that  is  to  say  :  (copy  agree- 
ment) ;  or  which  submission  was  made  by  bonds  of  arbitration, 
executed  by  the  said  John  Doe  of  the  one  part,  one  of  which 
said  bonds,  executed  by  the  said  Richard  Roe,  is  in  the  words 
and  figures  following,  that  is  to  say  :  {copy  the  bond).  The  said 
agreement  {or  iond)  of  submission  was  duly  proved  by  the  affi- 
davit of  James  Jackson,  a  subscribing  witness  thereto,  in  the 
words  and  figures  following,  that  is  to  say  :  {copy  affidavit) ; 
and  the  said  John  Doe  says,  that  after  the  making  of  the  said 
submission,  to-wit,  on  the  day  of  last  past,  the  said 

arbitrators  met  at  the  house  kept  by  ,  in  the  village  of  , 

and  as  well  the  said  Richard  Roe  as  the  said  John  Doe  appeared 
before  the  said  arbitrators,  and  the  said  arbitrators  did  then  and 
there  proceed  to  the  hearing  and  examination  of  the  matters  in  con- 
troversy, and  of  the  proofs  and  allegations  of  the  respective  parties, 
and  continued  such  hearing,  by  adjournment  from  time  to  time, 
until  the  (^ay  of  instant,  on  which  day  last  aforesaid,  the 

said  arbitrajtors  made  and  signed  their  award  in  writing,  under 
their  hands  and  seals,  in  the  words  and  figures  following,  that  is 
to  say  :  {copy  award)  ;  which  award  is  duly  proved  by  the  affi- 
davit of  James  Styles,  a  subscribing  witness  thereto. 
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Execution  or  process  for  contempt  —  Action  to  enforce  award. 

And  hereupon  the  said  John  Doe  prays  that  the  said  award 
may  be  in  all  things  confirmed,  together  with  his  costs  and 
charges  in  and  about  the  confirmation  of  said  award,  and  the 
said  Richard  Roe,  by  B.  D.  S.,  his  attorney,  comes  and  says 
nothing  in  bar  or  preclusion  thereof ;  whereupon  the  matters 
aforesaid  having  been  seen,  and  by  the  court  now  fully  under- 
stood, and  mature  deliberation  thereupon  had : 

It  is  hereby  orderf^d,  adjudged  and  determined  that  the  said 
award  be  in  all  things  confirmed,  and  that  the  said  Richard  Roe 
do  execute  and  deliver  to  the  said  John  Doe  a  good  and  suffi- 
cient conveyance  of  his  interest  as  lessee  for  years  of  a  certain 
farm  in  the  possession  of  the  said  Richard  Roe,  situate  in  the 
town  of,  etc.  [describe  the  premises  and  the  order  the  same  as  it 
is  in  the  award.) 

And  it  is  hereby  further  ordered,  adjudged  and  determined 
that  the  said  John  Doe  do  recover  against  the  said  Richard  Roe 
the  sum  of  dollars,  so  awarded,  to  be  paid  by  the  said 

Richard  Roe.  and  also  dollars  and  cents,  for  his 

costs  by  him,  about  his  proceedings  in  this  behalf  expended,  by 
the  court  aforesaid  now  here  adjudged  to  the  said  John  Doe, 
which  damages  and  costs  amount  to  dollars  and         cents. 

Judgment  signed  this  day  of  ,  A.  D.  18 

Mortimer  Wade,  Clerk. 

d.  Execution  or  process  for  contempt.  After  the  filing  and 
docketing  of  the  record  execution  may  issue  thereupon  against 
the'  property  or  person  of  any  party  against  whom  a  recovery 
shall  be  had  in  all  respects  as  upon  other  judgments.  2  R.  S. 
543  (563),  §  16.  And  where  by  such  judgments  any  party  shall 
be  required  to  perform  any  act  other  than  the  payment  of 
money,  the  court  rendering  the  judgment  may  enforce  the  same 
by  rule ;  and  the  party  refusing  or  neglecting  to  perform  and 
execute  such  act,  or  any  part  thereof,  shall  be  subject  to  all  the 
penalties  of  contemning  an  order  of  such  court,  and  may  be  pro- 
ceeded against,  as  for  a  contempt,  in  the  manner  prescribed  by 
the  statute.     2  R.  S.  534  (552).     See  2  R.  S.  544  (563),  §  18. 

e.  Action  to  enforce  award.  Where  the  submission  is  not 
under  the  statute,  the  remedy  for  the  enforcement  of  the  award 
is  by  action.  See  Knowlton  v.  Mickles,  29  Barb.  465  ;  Shearer  v. 
Mooers,  19  Pick.  308;  Eaton  v.  Arnold,  9  Mass.  519.  And  it 
constitutes  a  right  of  action  equally  whether  the  submission  be 
by  parol,  by  writing  not  under  seal,  by  bond,  or  by  deed.  Morse  on 
Arb.  5'5'4  ;  Tomlin  v.  Mayor  of  Fordwich,  6  Nev.  &  Man.  594 ; 
Ferrer  v.  Oven,  7  B.  &  C.  427 ;  Winter  v.  White,  3  Moore,  674;  Hods- 
den  V.  Harridge,  2  Saund.  62  b,  n.     So  where  it  is  provided  in 
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the  submission  that  judgment  may  be  entered  on  the  award,  yet 
the  successful  party  may,  nevertheless,  if  he  chooses,  bring  an 
action  upon  the  award,  without  entering  any  j  udgment  thereon. 
Burnside  v.  Whitney,  24  Barb.  632 ;  S.  C.  affirmed,  21  ]Sr.Y.(7  Smith) 
148.  See  Dicker  son  y.  Tyner,  4  Blackf.  253  ;  Titus  v.  Scantling, 
id.  39.  ,  And  the  action  may  be  brought  in  the  supreme  court, 
although  the  submission  provides  for  judgment  in  the  county 
court.  Burnside  v.  Whitney,  24  Barb.  632 ;  S.  C.  affirmed,  21  N. 
Y.  (7  Smith)  148. 

In  an  action  on  the  award,  the  court  will  not  inquire  whether 
the  arbitrators  erred  on  the  merits,  or  acted  corruptly  {Dater  v. 
Wellington,  1  Hill,  319 ;  Owen  v.  Boerum,  23  Barb.  187) ;  nor  can 
mistakes  or  errors  of  arbitrators  in  respect  to  the  matters  sub- 
mitted to  them  be  inquired  into  by  the  court  (Briggs  v.  Smith,  20 
Barb.  409  ;  Efner  v.  Shaw,  2  Wend.  567) ;  nor  in  such  an  action 
can  the  court  inquire  as  to  whether  the  award  is  against  law. 
Mitchell  V.  Bush,  7  Cow.  185  ;  Cranston  v.  Kenny,  9  Johns.  212; 
JacJcson  v.  Ambler,  14  id.  96,  1 05. 

Where  the  award  directs  the  payment  of  money,  no  demand  is 
necessary  before  bringing  action.  Nichols  v.  Bens.  Go.  Mut.  Ins. 
Co.,  22  Wend.  125.  But  where  it  directs  one  party  to  pay  money 
on  or  before  a  certain  day,  and  the  other  to  do  some  other  act 
(as  to  convey  land)  on  the  same  day,  the  acts  are  concurrent,  and 
neither  party  can  recover  without  performance  or  tender.  Huy 
V.  Brown,  12  Wend.  591.  See  Perkins  v.  Giles,  6  Lans.  437 ;  S.  C, 
53  Barb.  342  ;  S.  C.  affirmed,  50  N.  Y.  (5  Sick.)  228. 


ARTICLE  V. 

MATTEES   INCIDEN^T  TO   AEBITEATIOIfS. 

Section  1.  Review  of  proceedings. 

a.  At  law.  Proceedings  under  the  Revised  Statutes  relating 
to  arbitrations  are  expressly  excluded  from  the  operation  of  the 
Code  and  the  remedies  given  by  it  (Code,  §  471),  and  the  judg- 
ment upon  an  award  under  the  statute  can  only  be  reviewed  by 
writ  of  error.  2  R.  S.  543  (563),  §  16  ;  Thornbull  v.  Martin,  45  N. 
Y.  (6  Hand)  600  ;  Freeman  v.  Kendall,  41  N.  Y.  (2  Hand)  518 ; 
Isaacs  V.  Beth  Hamedrash  Society,  19  N.  Y.  (5  Smith)  584  ;  Hoi- 
lenback  v.  Fleming,  6  Hill,  303.  And  when  any  writ  of  error  is 
brought  on  the  judgment,  certified  copies  of  the  original  affida- 
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vits  upon  whicli  any  application  in  relation  to  the  award  was 
founded,  and  of  all  other  affidavits  and  papers  relating  to  such 
application,  shall  he  annexed  to,  form  a  part  of,  and  be  returned 
with  the  record  of  the  judgment ;  and  the  appellate  court  may 
reverse,  modify,  amend  or  affirm  the  judgment,  or  any  part 
thereof,  according  to  justice.     2  R.  S.  543  (563),  §  17. 

The  statute  also  authorizes  a  writ  of  error  upon  an  order  vacat- 
ing the  award,  the  same  as  upon  any  other  judgment  of  the  court, 
to  which  writ  shall  be  returned  certified  copies  of  the  order,  and 
of  all  affidavits  and  papers  used  on  such  application,  and  the 
court  to  which  such  writ  shall  be  returned  shall  proceed  to  con- 
firm or  reverse  such  order,  as  shall  be  just.  2  R.  S.  544  (563), 
§  20.  See  Isaacs  v.  Beth  Hamedrash  Society,  19  IST.  Y.  (5  Smith) 
584.  If  the  order  be  reversed,  the  proceedings  will  be  remitted 
to  the  court  from  which  they  were  removed  to  proceed  thereon, 
or  the  court  to  which  such  proceedings  shall  have  been  returned 
may  proceed  thereon,  after  due  notice  to  the  party  complaining 
of  the  award,  to  modify  or  confirm  the  same,  in  the  same  man- 
ner and  with  like  effect  as  if  application  for  that  purpose 
had  been  originally  made  to  such  court.  Id.,  §  21.  See  Bergh 
V.  Pfeiffer,.'2,  N.  Y.  Leg.  Obs.  387;  S.  C,  Hill  &  Denio,  110. 
The  court  of  review,  in  such  case,  may  make  an  order  requiring 
the  party  to  show  cause,  at  a  special  term,  why  the  award  should 
not  be  confirmed.  Id.  See  further  as  to  appeals,  Laws  1854, 
chap.  270. 

The  court  wiU  not  in  any  case  review  an  award  made  by  arbi- 
trators, under  the  statute,  except  on  grounds  specifically  provided 
by  the  Revised  Statutes,  namely,  fraud  or  undue  means  in  pro- 
curing it,  evident  partiality  or  corruption  in  the  arbitrators,  mis- 
conduct or  excess  of  power  on  their  part,  imperfect  award,  mis- 
calculation, mistake  or  unauthorized  award.  2  R.  S.  542  (561), 
§§  10,  11  ;  Dibble  v.  Camp,  10  Abb.  N.  S.  92  ;  S.  C,  60  Barb.  150. 
See  Turnbull  v.  Martin,  2  Daly,  428  ;  S.  C,  37  How.  20.  A  rp- 
view  cannot  be  had  solely  on  a  case  containing  the  testimony 
taken  before  the  arbitrators,  and  a  copy  of  the  judgment  roll. 
Dibble  v.  Camp,  60  Barb.  150  ;  S.  C,  10  Abb.  N.  S.  92. 

b.  In  equity.  Equity  will  grant  relief  against  an  award  in 
case  of  gross  and  palpable  mistake  of  the  law  or  the  fact 
{HerricTc  v.  Blair,  1  Johns.  Ch.  101 ;  Roosevelt  v.  Thurman,  id. 
220 ;  Bouck  v.  Wilber,  4  id.  405  ;  Bumpass  v.  Webb,  4  Porter,  65; 
Bumpier  \.  Murrell,  2  Bay,  450) ;  or  where  the  award  is  obtained 
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by  the  partiality  and  corruption  of  the  arbitrators.     Van  Oort- 
landt  V.  Underhill,  17  Johns.  405. 

So,  misconduct  on  the  part  of  arbitrators,  and  mistake  in 
ascertaining  the  amount  due  from  one  party  to  the  other,  were 
always  sufficient  grounds  in  equity  to  vacate  and  annul  an  award, 
and  may  now  be  set  up  as  a  defense  to  an  action  upon  the  award. 
Garvey  v.  Carey,  4  Abb.  N.  S.  159  ;  S  C,  35  How.  282  ;  7  Rob. 
286  ;  Bohson  v.  Pearce,  12  N.  Y.  (2  Kern.)  156  ;  New  York  Cen- 
tral Ins.  Co.  V.  National  Protection  Ins.  Co.,  14  N.Y.  (4  Kern.) 
85.  But  equity  will  not  interfere  on  account  of  mistake  of  judg- 
ment in  the  arbitrators  {Campbell  v.  Western,  3  Paige,  124)  ;  nor 
will  it  set  aside  an  award,  however  unreasonable  or  unjust  it  may 
be,  if  there  is  no  corruption  or  misconduct  charged  against  the 
arbitrators.  Todd  v.  Barlow,  2  Johns.  Ch.  551 ;  S.  C,  3  Johns. 
367. 

An  equitable  action  to  correct  a  mistake  in  an  award  may  be 
maintained,  although  the  submission  provides  that  judgment  in 
the  supreme  court  may  be  entered  upon  the  award,  to  the  end 
that  the  matters  in  controversy  shall  be  finally  conchided.  Bis 
sell  V.  Morgan,  56  Barb.  369.   See  Toppan  v.  Heath,  1  Paige,  293. 

It  may  be  stated  generally  that  a  court  of  equity  may  interfere 
to  set  aside  awards  in  cases  of  fraud,  mistake,  or  accident,  upon 
the  same  principles  and  for  the  same  reasons  which  will  justify 
its  interference  in  regard  to  other  matters  where  there  is  no  ade- 
quate remedy  at  law.  Story's  Eq.  Juris.,  §  1451.  See  Duncan 
V.  Lyon,  3  Johns.  Ch.  351,  356 ;  Knox  v.  Symmonds,  1  Ves.  Jr. 
369. 

Section  2.  Action  for  damages  for  revocation.  The  statute 
provides  that,  whenever  any  submission  to  arbitration  shall  be 
revoked  by  a  party  thereto,  before  the  publication  of  an  award, 
the  party  so  revoking  shall  be  liable  to  an  action  by  the  adverse 
party  to  recover  all  the  costs,  expenses  and  damages  which  he 
may  have  incurred  in  preparing  for  such  arbitration.  2  R.  S. 
544  (564),  §  23.  See  Frets  v.  Frets,  1  Cow.  335  ;  Dexter  v.  Young, 
40  N.  H.  130  ;  Brown  v.  Leavitt,  26  Me.  251  ;  Smith  v.  Compton, 
20  Barb.  262.  If  the  submission  so  revoked  was  contained  in 
the  condition  of  any  bond,  the  obligee  in  such  bond  shall  be 
entitled  to  prosecute  the  same  in  the  same  manner  as  other  bonds 
with  conditions  other  than  for  the  payment  of  money,  and  to 
assign  such  revocation  as  a  breach,  thereof ;  and  for  such  breach 
he  shall  recover  as  damages  the  costs  and  expenses  incurred  and 
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the  damages  sustained  by  him  in  preparing  for  such  arbitration. 
2  R.  S.  544  (564),  §  24.  See  Curtis  v.  Barnes,  30  Barb.  225  ;  Ex 
parte  Wallis,  7  Cow.  522. 

No  other  sum,  penalty,  forfeiture,  or  damages  are  recoverable 
for  any  revocation  of  a  submission,  than  such  as  are  prescribed 
in  the  two  sections  of  the  statute  above  cited  ;  notwithstanding 
any  stipulated  damages,  penalty,  or  forfeiture,  contained  in  the 
submission,  or  in  any  other  instrument  or  agreement  collateral 
thereto.     2  R.  S.  545  (564),  §  25. 

Section  3.  Costs.  The  costs  of  the  arbitration  proceedings  are 
to  be  taxed  as  in  suits  ;  and  if  no  provision  as  to  the  fees  and 
expenses  of  the  arbitrators  has  been  made  in  the  award, 
the  court  may  make  the  same  allowance  as  provided  by  law 
for  references;  but  no  costs  can  be  taxed  for  any  other  ser- 
vices or  expenses  prior  to  the  application  to  vacate  or  modify 
the  award.  2  R.  S.  543  (562),  §  14.  On  vacating  and  setting  aside 
any  award  of  arbitrators,  costs  are  to  be  awarded  to  the  prevail- 
ing party ;  and  the  payment  thereof  may  be  enforced  by  exe- 
cution, as  in  other  cases.  Id.  544  (563),  §  19.  See  further  as  to 
allowance  of  costs.  Laws  1854,  chap.  270. 

An  arbitrator  may  recover  compensation  for  his  services  with- 
out proving  an  express  promise  to  pay  ;  and  where  the  submis- 
sion is  to  several  arbitrators,  each  may  maintain  a  separate  action 
for  his  compensation.  Hinman  v.  Hapgood,  1  Denio,  188  ;  Ott 
V.  Schroeppel,  3  Barb.  56.  But  it  seems  that  where  fees  are 
awarded  to  be  paid  by  one  of  the  parties  to  the  arbitrators,  the 
other  party  to  the  award  cannot  recover  them  in  an  action  on  the 
award  {Piatt  v.  Smith,  14  Johns.  368) ;  at  least  without  actual 
payment  by  him.  Id. 

As  to  the  power  of  the  arbitrators  to  award  in  respect  to  the 
costs  and  expenses  of  the  arbitration,  where  the  submission  is  at 
the  common  law,  see  Akely  v.  Akely,  17  How.  21  ;  Nichols  v. 
Rens.  Co.  Ins.  Co.,  22  Wend.  125 ;  Matter  of  Vanderveer,  4 
Denio,  249. 

Vol.  YL  — 32 


CHAPTER  XXV. 

PROCEEDINGS    AGAINST    COEPOKATIONS,    THEIE    DIREC- 
TORS,  ETC.,  IN  EQUITY. 


,  ARTICLE  1. 

PEOCEBDIKGS   FOE  SEQUESTEATIOlir   OF   PEOPERTT  OF   AN  INSOLVENT   COE- 
POEATION,  AND  FOE  APPOINTMENT  OF  EECEIVEE. 

Section  1.  In  general.  The  proceedings  treated  of  in  the  pres- 
ent chapter  are  regulated  by  the  provisions  of  the  Revised  Stat- 
utes (2  R.  S.  462  [482],  §§  31  to  91  inclusive),  and  by  the  provis- 
ions of  the  act  of  April  9th,  1870  (see  Laws  1870,  chap.  151),  so 
far  as  applicable.  It  should  be  observed,  however,  that  the  pro- 
visions of  the  Revised  Statutes,  above  referred  to,  do  not  extend 
to  any  incorporated  library  society,  or  to  any  religious  corpora- 
tion, or  to  any  select  school  or  academy^  incorporated  by  the 
regents  of  the  university,  or  by  the  legislature  (2  R.  S.  466  [487], 
§  57  ;  id.  472  [494],  §  91  ;  Robertson  v.  Bullions,  11  N.  Y. 
[1  Kern.J  243,  254) ;  nor  do  the  provisions  of  the  act  of  1870 
apply  to  corporations  or  associations  having  banking  powers,  or 
power  to  make  insurances,  or  to  such  as  shall  be  organized  under 
the  general  manufacturing  laws  of  this  State.  Laws  of  1870, 
chap.  151,  §  5  ;  7  Edm.  Stat.  663,  §  5. 

It  should  also  be  observed  that  it  is  only  by  statute  that  an 
inquisitorial  power  is  given  to  any  court  over  corporate  bodies. 
The  court  of  chancery  had  no  jurisdiction  over  such  bodies  until 
it  was  given  by  the  legislature  {Verplanck  v.  Mer.  Ins.  Co.,  1 
Edw.  Ch.  84  ;  Ferris  v.  Strong,  8  id.  127  ;  Attorney-General  y. 

Utica  Ins.  Co.,  2  Johns.  Ch.  371.  See  Fisher  v.  World  Mut. 
Ins.  Co.,  1.5  Abb.  N.  S.  363),  and  the  supreme  court,  as  succeed- 
ing to  the  powers  of  the  old  court  of  chancery,  will  not  exercise 
jurisdiction,  except  where  the  same  is  authorized  by  the  statute, 
and  the  case  is  fairly  brought  within  its  scope  and  object.     See 

Van  FeltY.  U.  8.  Met.  Spring,  etc.,  Co.,  13  Abb.  N.  S.  325. 
The  proceeding  for  the  sequestration  of  the  property  of  an 
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Proceedings  for  sequestration  of  property  of  an  insolvent  corporation,  etc. 

insolvent  corporation  and  the  appointment  of  a  receiver  was  by 
petition  under  the  Revised  Statutes,  which  provide  that  "when- 
ever a  judgment  at  law  or  a  decree  in  equity  shall  be  obtained 
against  any  corporation  incorporated  under  the  laws  of  this  State, 
and  an  execution  issued  thereon  shall  have  been  returned  unsat- 
isfied, in  part  or  in  whole,  upon  the  petition  of  the  person  ob- 
taining such  judgment  or  decree,  or  his  representatives,  the  court 
of  chancery  (supreme  court)  may  sequestrate  the  stock,  prop- 
erty, things  in  action  and  elfects  of  such  corporation,  and  may 
appoint  a  receiver  of  the  same."     2  R.  S.  463  (483),  §  36. 

The  remedy  thus  given  by  the  statute  was  confined  to  credit- 
ors who  had  proceeded  to  an  execution  against  property  without 
effect  {Mann  v.  Pentz,  2  Sand.  Ch.  257 ;  People  v.  Erie  Railway 
Go.,  36  How.  129),  hence  a  creditor  at  large,  without  a  judgment, 
was  not  entitled  to  the  remedy.  Id.  ;  Bambman  v.  Empire 
Mill,  12  Barb.  341. 

But,  although  the  word  "petition"  only  is  used  in  the  sec- 
tion of  the  statute  above  cited,  it  was  held  that  the  remedy  could 
be  pursued  by  action.  Corning  v.  Mohawk  Valley  Ins.  Co.,  11 
How.  190  ;  Van  Petty.  XJ.  S.  Met.  Spring,  etc.,  Co.,  13  Abb.  N. 
S.  325.  See  Morgan  v.  iV.  T.  &  Alb.  B.  JR.  Co.,  10  Paige,  290 ; 
Judson  V.  Rossie  Catena  Co.,  9  id.  598.  And  the  proceeding  by 
action  was  held  to  be  the  proper  course  where  the  plaintiff  also 
intended  to  proceed  against  the  directors  or  stockholders  person- 
ally, in  case  of  a  deficiency  of  the  corporate  property  to  pay  the 
debts  of  the  corporation.  Id.     ' 

The  mode  of  proceeding  pointed  out  by  the  Revised  Statutes 
has  been  superseded  by  the  new  mode  indicated  by  the  act  of 
1870  (see  Laws  of  1870,  chap.  151),  and  the  sequestration  of  the 
property  of  an  insolvent  corporation,  and  the  appointment  of  a 
receiver,  can  now  be  procured  only  by  a  civil  action,  instead  of 
by  petition.  Id.,  §  3 ;  7  Edm.  Stat.  662.  The  act  of  1870  substi- 
tutes a  new  form  of  procedure,  which  is  exclusive  of  all  pre- 
existing modes.  ClincTi  v.  South  Side  R.  R.  Co.  of  L.  I.,  A  Pars. 
Sup.  Ct.  224  ;  S.  C,  1  Hun's  Sup.  Ct.  636  ;  City  of  Rochester  v. 
Bronson,  41  How.  78. 

Section  2.  Action,  and  by  whom  brought.  The  action  is  brought 
by  the  judgment  creditor,  or  his  representatives,  that  is,  his  ex- 
ecutors or  administrators,  or  his  or  their  assigns  (see  Laws  of 
1870,  chap.  151,  §  3,  subd.  1  ;  2  R.  S.  463  [483],  §  36),  and  is  con- 
ducted as  other  equity  actions  under  the  Code  ;  as  to  which,  see, 
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ante,  Yol.  3,  p.  212  et seq.      See,  also,  "Creditor's  Bill,"  ante, 
Vol.  5. 

The  complaint  in  the  action  should  show  the  facts  necessary  to 
give  the  court  jurisdiction  ;  that  is,  a  judgment  recovered  and 
tlie  amount  due  thereon,  and  that  an  execution  has  been  returned 
unsatisfied,  in  whole  or  in  part.  2  R.  S.  463  (483),  §  36  ;  Laws  of 
1870,  chap.  151,  §  3,  subd.  1.  So  the  complaint  should  be  on 
behalf  of  the  creditor,  and  all  others  who  shall  come  in  and  con- 
tribute to  the  expenses,  and  prove  their  debts.  See  Lowne  v. 
Am.  Fire  Ins.  Co.,  6  Paige,  482  ;  Morgan  v.  N.  Y.  &  Alb.  B.  R. 
Co.,  10  id.  290. 

As  to  the  conduct  of  the  action,  generally,  see,  ante.  Vol.  3, 
p.  212  et  seq. ;  ante.  Vol.  5,  "  Creditor's  Bill." 

Section  3.  Appointment  of  receiver.  In  such  an  action  a  re- 
ceiver of  the  property  of  the  corporation  can  be  appointed  only 
by  the  supreme  court,  and  upon  at  least  eight  days'  notice  of  the 
application  therefor  to  the  proper  officer  of  the  corporation.  Laws 
of  1870,  chap.  151,  §  3  ;  Gity  of  Rocliester  v.  Bronson,  41  How. 
78  ;  Clincli  v.  SoutJi  Side  R.  R.  Co.,  4  Pars.  Sup.  Ct.  224 ;  S.  C, 
1  Hun's  Sup.  Ct.  636.  See,  ante.  Vol.  2,  pp.  211-214,  where  this 
subject  is  fully  treated.  As  to  granting  an  injunction  in  such 
case,  see  ante,  Vol.  2,  pp.  95,  96. 

Section  4.  Bistribution  of  proceeds.  Upon  a  final  judgment  or 
decree,  in  any  such  action,  the  court  shall  cause  a  just  and  fair 
distribution  of  the  property  of  such  corporation,  and  of  the  pro- 
ceeds thereof,  to  be  made  among  the  fair  and  honest  creditors  of 
such  corporation,  in  proportion  to  their  debts  respectively,  who 
shall  be  paid  in  the  same  order  as  provided  by  the  statute  in  the 
case  of  a  voluntary  dissolution  of  a  corporation.  See  2  R.  S. 
463  (484),  §  37  ;  In  the  Matter  of  Harmony  F.  &  M.  Ins.  Co.,  45 
]Sr.  Y.  (6  Hand)  310,  314. 

The  judgment  creditor  who  brings  the  action  cannot  obtain  a 
preference  in  payment  out  of  the  funds  of  the  corporation.  The 
decree  of  the  court  must  be  not  only  for  the  benefit  of  the  com- 
plainant, but  also  for  the  benefit  of  all  other  creditors  of  the  cor- 
poration who  may  come  in  and  establish  their  claims  under  such 
decree,  and  the  whole  property  and  effects  of  the  corporation 
must  be  sequestrated  for  the  benefit  of  all  the  creditors,  ratably, 
except  as  to  preferences  created  by  the  laws  of  the  United  States, 
and  such  as  have  been  acquired  by  the  docketing  of  a  judgment 
or  decree,  so  as  to  create  a  lien  upon  the  real  estate  of  the  corpo- 
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ration.  Morgan  v.  The  New  YorTc  &  Albany  R.  R.  Co.,  10  Paige, 
290  ;  Lowne  v.  The  American  Fire  Ins.  Co.,  6  Paige,  482  ;  Ran- 
Idne  V.  Elliott,  16  N.  Y.  (2  Smith)  377  (381) ;  S.  C,  14  How.  339. 

The  judgment  should  be  entered  the  same  as  in  ordinary 
actions.  1  Van  Sant.  Pr.  611,  612.  Costs  may  be  allowed  in  the 
discretion  of  the  court,  and  when  allowed  theymay  be  taxed 
and  entered  in  the  decree  at  the  same  rate  as  for  similar  services 
in  other  actions.     See  Laws  1854,  chap.  270,  §  3. 

An  appeal  may  be  taken  to  the  general  term  from  the  decree 
when  entered,  and  from  thence  to  the  court  of  appeals. 

Section  5.  ReceiTer's  proceedings.  The  receiv^er  is  an  officer  of 
the  court,  and  is  by  law  vested  with  the  estate  of  the  corporate 
body,  and  is  subject  to  the  corporate  disabilities  ;  although  he 
is  generally  considered  as  representing  both  the  creditors  and  the 
stockholders,  and  succeeds  to  the  rights  of  creditors  where  con- 
veyances have  been  made  in  fraud  of  their  rights,  and  in  that 
respect  holds  adversely  to  the  debtor  corporation,  nevertheless 
he  really  represents  the  corporation.  Curtis  v.  Leavitt,  If)  N. 
Y.  (1  Smith)  9  (44) ;  Gillet  v.  Moody,  3  N.Y.  (3  Comst.).479  ;  Angel 
V.  Silsbury,  19  How.  48  ;  Libby  v.  RoseJcrans,  55  Barb.  202. 

After  the  appointment  of  the  receiver  no  act  can  be  done  affect- 
ing the  property  of  the  corporation,  either  by  the  corporation  or 
its  creditors.     Matter  of  Berry,  receiver,  etc.,  26  Barb.  55. 

In  respect  to  the  powers  and  duties  of  a  receiver  it  was  for- 
merly held  by  the  court  of  chancery,  and  subsequently  by  the 
court  of  appeals,  that  a  receiver  appointed  under  the  provisions 
of  the  Revised  Statutes  (2  R.  S.  463  [483],  §  36)  was  a  mere  com- 
mon-law receiver,  whose  duties  extended  no  farther  than  to  pro- 
tect the  fund  during  litigation,  and  who  had  no  powers  except 
such  as  were  conferred  by  the  order  appointing  him.  VerplancTc 
V.  T?ie  Mercantile  Ins  Co.,  2  Paige,  438  ;  Mann  v.Pentz,  3  N. 
Y.  (3  Comst.)  415. 

And  that  such  receiver  did  not  possess  the  powers  conferred 
by  section  forty- two  of  the  statute,  the  latter  section  relating  only 
to  receivers  of  moneyed  corporations  appointed  under  the  pro- 
visions of  section  thirty-nine.  lb.    See  2  R.  S.  464  (484),  §§  39,  42. 

The  powers  of  a  receiver  appointed  under  the  provisions  of 
section  thirty-six  were  subsequently  enlarged  by  amendment,  in 
which  it  is  provided  that  any  receiver  heretofore,  or  who  shall 
hereafter  be,  appointed  by  any  court  in  this  State,  by  virtue  of 
section  thirty -six,  shall  have  and  possess  all -the  rights,  power 
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and  authority,  and  be  subject  to  the  same  obligations  and  duties 
as  are  provided  in  article  third,  title  fourth,  chapter  eight,  part 
third  of  the  Revised  Statutes  in  relation  to  receivers  appointed 
in  case  of  the  voluntary  dissolution  of  a  corporation.  Laws  of 
1852,  chap.  71,  §  1,  as  amended.  Laws  of  1860,  chap.  403.  See 
Bangs  v.  DucMnfield,  18  N.  Y.  (4  Smith)  592. 

The  provisions  of  the  Revised  Statutes  referred  to  in  the  amend- 
atory act  of  1852  are  as  follows : 

Such  receivers  shall  be  vested  with  all  the  estate,  real  and  per- 
sonal, of  such  corporation  from  the  time  of  their  having  filed  the 
security  hereinbefore  required,  and  shall  be  trustees  of  such 
estate  for  the  benefit  of  the  creditors  of  such  corporation  and  of 
its  stockholders.    2  R.  S.  469  (490),  §  67. 

Such  receivers  shall  have  all  the  power  and  authority  con- 
ferred by  law  upon  trustees  to  whom  an  assignment  of  the  estate 
of  insolvent  debtors  may  be  made  pursuant  to  the  provisions  of 
the  fifth  chapter  of  the  second  part  of  the  Revised  Statutes.  2 
R.  S.  469  (490),  §  68. 

If  there  shall  be  any  sum  remaining  due  upon  any  share  of  stock 
subscribed  in  such  corporation,  the  receivers  shall  immediately 
proceed  and  recover  the  same,  unless  the  person  so  indebted 
shall  be  wholly  insolvent,  and  for  that  purpose  may  file  their  bill 
in  the  court  of  chancery,  or  may  commence  and  prosecute  an 
action  at  law  for  the  recovery  of  such  sum,  without  the  consent 
of  any  creditors  of  such  corporation.    2  R.  S.  469  (490),  §  69. 

The  receivers,  immediately  on  their  appointment,  shall  give 
notice  thereof,  which  shall  contain  the  same  matters  required  by 
law  in  notices  of  trustees  of  insolvent  debtors ;  and  in  addition 
thereto,  shall  require  all  persons  holding  any  open  or  subsisting 
contract  of  such  corporation  to  present  the  same  in  writing  and 
in  detail  to  such  receivers,  at  the  time  and  place  in  such  notice 
specified,  which  shall  be  published  for  three  weeks  in  the  State 
paper,  and  in  a  newspaper  printed  in  the  county  where  the  prin- 
cipal place  of  conducting  the  business  of  such  corporation  shall 
have  been  situated.    2  R.  S.  469  (490),  §  70. 

All  sales,  assignments,  transfers,  mortgages  and  conveyances 
of  any  part  of  the  estate,  real  or  personal,  including  things  in 
action,  of  every  such  corporation,  made  after  the  filing  of  the 
petition  for  a  dissolution  thereof,  in  payment  of  or  as  a  security 
for  any  existing  or  prior  debt,  or  for  any  other  consideration,  and 
all  judgments  confessed  by  such  corporation  after  that  time, 
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shall  be  absolutely  void  as  against  the  receivers  who  may  be  ap- 
pointed on  such  petition,  and  as  against  the  creditors  of  such 
corporation.     2  R.  S.  469  (490),  §  71. 

After  the  first  publication  of  the  notice  of  the  appointment  of 
receivers,  every  person  having  possession  .  of  any  property  be- 
longing to  such  corporation,  and  every  person  indebted  to  such 
corporation,  shall  account  and  answer  for  the  amount  of  such 
debt,  and  for  the  value  of  such  property  to  the  said  receivers, 
and  aU  the  provisions  of  law  in  respect  to  trustees  of  insolvent 
debtors,  the  collection  and  presentation  of  the  property  of  such 
debtors,  the  concealment  and  discharge  thereof,  and  the  means 
of  enforcing  such  discovery,  shall  be  applicable  to  the  receivers 
so  appointed,  and  to  the  property  of  such  corporation.  2  R.  S. 
469  (490),  §  72. 

Such  receivers  shall  have  the  same  power  to  settle  any  contro- 
versy that  shall  arise  between  them  and  any  debtors  or  creditors 
of  such  corporation,  by  a  reference,  as  is  given  by  law  to  trustees 
of  insolvent  debtors ;  and  the  same  proceedings  for  that  purpose 
shall  be  had,  and  with  the  like  effect ;  and  application  for  the  ap- 
pointment of  referees  may  be  made  to  any  officer  authorized  to 
appoint  such  referees  on  the  application  of  trustees  of  insolvent 
debtors,  who  shall  proceed  therein  in  the  same  manner ;  and  the 
referees  shall  proceed  in  like  manner  and  file  their  report  with 
the  like  effect  in  all  respects.    Id.,  §  73. 

The  receivers  shall  be  subject  to  all  the  duties  and  obligations 
by  law  imposed  on  trustees  of  insolvent  debtors,  so  far  as  they 
may  be  applicable,  except  where  other  provisions  shall  be  here- 
in made.  They  shall  call  a  general  meeting  of  the  creditors  of 
such  corporation  within  four  months  from  the  time  of  their  ap- 
pointment, when  all  accounts  and  demands  for  and  against  such 
corporation,  and  all  its  open  and  subsisting  contracts  shall  be 
ascertained  and  adjusted  as  far  as  may  be,  and  the  amount  of 
moneys  in  the  hands  of  the  receivers  declared.    Id.,  §  74. 

If  there  shall  be  any  open  and  subsisting  engagements  or  con- 
tracts of  such  corporation,  which  are  in  the  nature  of  insurances 
or  contingent  engagements  of  any  kind,  the  receivers  may,  with 
the  consent  of  the  party  holding  such  engagement,  cancel  and 
discharge  the  same,  by  refunding  to  such  party  the  premium  or 
consideration  paid  thereon  by  such  corporation,  or  so  much 
thereof  as  shall  be  in  the  same  proportion  to  the  time  which 
shall  remain  of  any  risk  assumed  by  such  engagement  ag  the 
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whole  premium  bore  to  the  whole  term  of  such  risk ;  and  upon 
such  amount  being  paid  by  such  receivers  to  the  person  holding 
or  being  the  legal  owner  of  such  engagement,  it  shall  be  deemed 
canceled  and  discharged  as  against  such  receivers.    Id.,  §  75. 

Such  receivers  shall,  in  addition  to  their  actual  disbursements, 
be  entitled  to  such  commissions  as  the  court  shall  allow,  not  ex- 
ceeding the  sum  allowed  by  law  to  executors  or  administrators. 
Id.,  §  76. 

The  receivers  shall  retain  out  of  the  moneys  in  their  hands  a 
sufficient  amount  to  pay  the  sums  which  they  are  hereinbefore 
authorized  to  pay,  for  the  purpose  of  canceling  and  discharging 
any  open  or  subsisting  engagements.     Id.,  §  77. 

If  any  suit  be  pending  against  the  corporation  or  against  the 
receivers,  for  any  demand,  the  receivers  may  retain  the  propor- 
tion which  would  belong  to  such  demand,  if  established,  and  the 
necessary  costs  and  proceedings  in  their  hands,  to  be  applied 
according  to  the  event  of  such  suit,  or  to  be  distributed  in  a  sec- 
ond or  other  dividend.     Id.,  §  78. 

The  receivers  shall  distribute  the  residue  of  the  moneys  in 
their  hands  among  all  those  who  shall  have  exhibited  their  claims 
as  creditors,  and  whose  debts  shall  have  been  ascertained,  as 
follows : 

1.  All  debts  entitled  to  a  preference,  under  the  laws  of  the 
United  States ; 

2.  Judgments  actually  obtained  against  such  corporation,  to 
the  extent  of  the  value  of  the  real  estate  on  which  they  shall 
respectively  be  liens  ; 

3.  All  other  creditors  of  such  corporation,  in  proportion  to 
their  respective  demands,  without  giving  any  preference  to  debts 
due  on  specialties.     Id.,  §  79. 

if  the  whole  of  the  estate  of  such  corporation  be  not  distributed 
on  the  first  dividend  the  receivers  shall,  within  one  year  there- 
after, and  within  sixteen  months  after  their  appointment,  make 
a  second  dividend  of  all  the  moneys  in  their  hands,  among  the 
creditors  entitled  thereto  ;  of  which,  and  that  the  same  will  be  a 
final  dividend,  three  weeks'  notice  shall  be  inserted,  once  in  each 
week,  in  the  State  paper,  and  in  a  newspaper  printed  in  the 
county  where  the  principal  place  of  business  of  such  corporation 
was  situated.    Id. ,  §  80. 

Such  second  dividend  shall  be  made,  in  all  respects,  in  the 
same  manner  as  herein  prescribed  in  relation  to  the  first  divi- 
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dend,  and  no  other  shall  be  made  thereafter  among  the  creditors 
of  such  corporation,  except  to  the  creditors  having  suits  against 
it  or  against  the  receivers,  pending  at  the  time  of  such  dividend, 
and  except  of  the  moneys  vrhich  may  be  retained  to  pay  such 
creditors,  as  herein  provided  ;  but  every  creditor' who  shall  have 
neglected  to  exhibit  his  demand  before  the  first  dividend,  and 
who  shall  deliver  his  account  to  the  receivers  before  such  second 
dividend,  shaU  receive  the  sum  he  would  have  been  entitled  to 
on  the  first  dividend,  before  any  distribution  be  made  to  the  other 
creditors.     Id.,  §  81. 

After  such  second  dividend  shall  have  been  made,  the  receivers 
shall  not  be  answerable  to  any  creditor  of  such  corporation, 
or  to  any  person  having  claims  against  such  corporation,  by 
virtue  of  any  open  or  subsisting  engagement,  unless  the  demands 
of  such  creditors  shall  have  been  exhibited,  and  the  engagement, 
upon  which  claims  are  founded,  shall  have  been  presented  to  the 
said  receivers,  in  detail  and  in  writing,  before  or  at  the  time 
specified  by  them  in  their  notice  of  a  second  dividend.    Id.,  §  82. 

If,  after  the  second  dividend  is  made,  there  shall  remain  any 
surplus  in  the  hands  of  the  receivers,  they  shall  distribute  the 
same  among  the  stockholders  of  such  corporation,  in  proportion 
to  the  respective  amounts  paid  in  by  them  severally,  on  their 
shares  of  stock.    Id.,  §  83. 

When  any  suit  pending  at  the  time  of  the  second  dividend 
shall  be  terminated,  they,  shall  apply  the  moneys  retained  in  their 
hands  for  that  purpose  to  the  payment  of  the  amount  recovered, 
and  their  necessary  charges  and  expenses  ;  and  if  nothing  shall 
have  been  recovered,  they  shall  distribute  such  moneys,  after 
deducting  their  expenses  and  costs,  among  the  creditors  and 
stockholders  of  the  corporation,  in  the  same  manner  as  herein 
directed  in  respect  to  a  second  dividend.     Id.,  §  84. 

The  receivers  shall  be  subject  to  the  control  of  the  supreme  court, 
and  may  be  compelled  to  account  at  any  time ;  they  may  be 
removed  by  the  court,  and  any  vacancy  created  by  such  removal, 
by  death  or  otherwise,  may  be  supplied  by  the  court.    Id.,  §  85. 

Within  three  months  after  the  time  herein  prescribed  for  mak- 
ing a  second  dividend,  the  receivers  shall  render  a  full  and  accu- 
rate account  of  all  their  proceedings  to  the  supreme  court,  on 
oath,  which  shall  be  referred  to  a  referee  to  examine  and  report 
thereon.     Id.,  §86. 

Previous  to  rendering  such  account,  the  receivers  shall  insert 
.      Vol.  YL  — 33 
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a  notice  of  their  intention  to  present  the  same,  once  in  each  week, 
for  three  weeks,  in  the  State  paper,  and  in  a  newspaper  of  the 
county  in  which  notices  of  dividends  are  herein  required  to  be 
inserted,  specifying  the  time  and  place  at  which  such  account 
will  be  rendered.     Id.,  §87. 

The  referee  to  whom  such  account  shall  be  referred  shall  hear 
and  examine  the  proofs,  vouchers  and  documents  offered  for  or 
against  such  account,  and  shall  report  thereon  fully  to  the  court. 
Id.,  §  88. 

Upon  the  coming  in  of  such  report  the  court  shall  hear  the 
allegations  of  all  concerned  therein,  and  shall  allow  or  disallow 
such  account,  and  decree  the  same  to  be  linal  and  conclusive 
upon  all  the  creditors  of  such  corporation,  upon  all  persons  who 
have  claims  against  it,  upon  any  open  or  subsisting  engagement, 
and  upon  all  the  stockholders  of  such  corporation.  Such  re- 
ceivers shall  also  account  from  time  to  time  in  the  same  manner, 
and  with  the  like  effect,  for  all  moneys  which  shall  come  to  their 
hands  after  the  rendering  of  such  account,  and  for  all  moneys 
which  shall  have  been  retained  by  them  for  any  of  the  purposes 
hereinbefore  specified,  and  shall  pay  into  court  aU  unclaimed 
dividends.     Id.,  §  89. 

In  respect  to  banking  corporations,  the  provisions  of  the  stat- 
ute relating  to  dividends  have  been  defined  by  an  act  passed  in 
1844,  in  which  it  is  provided  that  it  shall  be  lawful  for  the  receiv- 
ers of  the  property  and  effects  of  banking  corporations,  from  time 
to  time,  to  make  dividends  of  the  moneys  in  their  hands  among 
the  creditors  of  such  corporation,  until  the  payment  of  such 
■creditors  in  full,  and  no  dividends  shall  be  made  to  the  stock- 
holders of  such  corporations  until  after  the  final  dividend  to 
such  creditors.     Laws  1844,  chap.  239,  §  1. 

Such  receivers  shall  be  subject  to  the  direction  and  control  of 
the  supreme  court  as  to  the  time  of  making  dividends,  both  to 
the  creditors  and  stockholders  of  such  corporations,  and  as  to 
the  time  of  closing  up  the  concerns  of  such  corporations,  and  of 
rendering  their  final  account.     Id. ,  §  2. 

Whenever  the  receiver  of  any  insolvent  corporation,  or  joint- 
stock  association,  for  banking  purposes,  has  been  removed,  and 
has  neglected  for  the  period  of  sixty  days,  after  the  appoint- 
ment of  his  successor,  to  pay  to  such  successor  the  moneys  re- 
maining in  his  hands,  or  any  part  thereof,  then  and  in  that 
case  such  successor  may  bring  and  maintain  an  action  in  any 
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court  of  competent  jurisdiction  for  the  moneys  so  neglected  to 
be  paid  over,  or  any  part  thereof,  against  the  receiver  so  removed 
and  his  surety  or  sureties,  on  the  bond  given  by  such  receiver 
so  removed  for  the  performance  of  his  duty  as  such  receiver. 
Laws  1866,  chap.  26. 

The  receiver  is  the  immediate  representative  of  the  corporation, 
and  as  such  takes  the  corporate  title  to  the  property,  and  the 
corporate  disabilities.  Curtis  v.  Leavitt,  15  N.  Y.  (1  Smith)  9 
(44).  It  is  his  duty,  therefore,  to  allow  all  claims  against  the 
corporation,  which  he  is  satisfied  are  just  and  legal;  but  his 
authority  does  not  extend  to  the  payment  of  a  claim  that  cannot 
be  recovered  in  an  action  againt  the  corporation.  AUorney-Oen- 
eral  v.  Life  and  Fire  Ins.  Co.,  4  Paige,  224. 

Under  the  provisions  of  an  act  passed  in  1850,  a  corporation 
cannot  interpose  the  defense  of  usury ;  the  receiver,  therefore, 
cannot  set  up  that  defense  at  any  stage  of  the  proceedings,  not 
even  at  the  final  hearing,  although  such  defense  was  alleged  in 
the  pleadings,  and  established  by  proofs.  Laws  of  1850,  chap. 
172  ;  Curtis  v.  Leavitt,  15  N.  Y.  (1  Smith)  9.  Nor  can  the  re- 
ceiver impeach  or  disaffirm  the  lawful  and  authorized  acts  of  the 
corporation.  Hyde  v.  Lynde,  4  N.  Y.  (4  Comst.)  387.  He  may, 
however,  repudiate  an  illegal  transfer  of  its  property  by  its  offi- 
cers, and  reclaim  the  property  as  belonging  to  the  corporation. 
Talmage  v.  Pell,  7  N.  Y.  (3  Seld.)  328. 

The  court  may  authorize  the  receiver  to  compromise  disputed 
and  doubtful  claims  against  the  corporation,  by  the  allowance 
of  so  much  of  such  claims  as  he  may  deem  to  be  just  and  equi- 
table. Matter  of  Croton  Ins.  Co.,  3  Barb.  Ch.  642.  But  where 
the  receiver  has  disallowed  a  claim,  and  referees  have  been  ap- 
pointed, although  the  receiver  may  permit  those  for  whose  ben- 
efit the  defense  against  the  claim  is  made  to  manage  that  defense, 
this  must  be  done  under  the  direction  of  the  receiver  ;  and  there 
can  be  no  compromise  without  his  consent.  Attorney-General 
V.  Life  and  Fire  Ins.  Co.,  4  Paige,  224  (226). 

The  supreme  court  has  prescribed  the  powers  and  duties  of  a 
receiver  of  a  debtor — and  which,  no  doubt,  are  applicable  to  a 
receiver  of  an  insolvent  corporation  —  as  follows  :  Every  receiver 
of  the  property  and  effects  of  a  debtor  shall,  unless  restricted  by 
the  special  order  of  the  court,  have  general  power  and  authority 
to  sue  for  and  collect  all  the  debts,  demands  and  rents  belonging 
to  such  debtor,  and  to  compromise  and  settle  such  as  are  unsafe 
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and  of  a  doubtful  character.  He  may  also  sue  in  the  name  of 
a  debtor,  where  it  is  necessary  or  proper  for  him  to  do  so ;  and 
he  may  apply  for  and  obtain  an  order  of  course,  that  the  tenants 
of  any  real  estate  belonging  to  the  debtor,  or  of  which  he  is 
entitled  to  the  rents  and  profits,  attorn  to  such  receivers  and  pay 
their  rents  to  him.  He  shall  also  be  permitted  to  make  leases 
from  time  to  time,  as  may  be  necessary,  for  terms  not  exceeding 
one  year.  And  it  shall  be  his  duty,  without  any  unreasonable 
delay,  to  convert  ^11  the  personal  estate  and  effects  into  money ; 
but  he  shall  not  sell  any  real  estate  of  the  debtor  without  the 
special  order  of  the  court,  until  after  judgment  in  the  cause.  He 
is  not  to  be  allowed  for  the  costs  of  any  suit  brought  by  him 
against  any  insolvent,  from  whom  he  is  unable  to  coUect  his 
costs,  unless  such  suit  is  brought  by  order  of  the  court,  or  by 
the  consent  of  all  persons  interested  in  the  funds  in  his  hands. 
But  he  may,  by  leave  of  the  court,  sell  such  desperate  debts, 
and  all  other  doubtful  claims  to  personal  property,  at  public 
auction,  giving  at  least  ten  days'  public  notice  of  the  time  and 
place  of  such  sale.    Sup.  Ct.  Rule  93. 

Section  6.  Claims  of  judgment  creditor.  The  judgment  cred- 
itor must  present  his  claim  within  the  time  fixed  by  the  statute, 
or  he  will  be  wholly  excluded  by  his  neglect.  Matter  of  Har- 
mony Fire  Ins.  Go.,  45  N.  Y.  (6  Hand)  310.  The  true  meaning 
of  the  last  clause  of  section  81  of  the  statute  is,  that  all  creditors 
neglecting  to  present  their  claims  before  the  first  dividend  may, 
if  not  excluded  by  section  56,  present  them  before  a  second  divi- 
dend is  made.  Id.  The  provision  of  the  latter  section  (§  56) 
requires  all  creditors  to  exhibit  their  claims  within  six  months 
after  the  publication  of  a  notice  requiring  all  creditors  to  become 
parties  to  the  action. 

The  rule  of  law  is  absolute  which  disables  a  party,  acting  with 
others  in  a  matter  of  common  interest,  from  securing  to  himself 
any  particular  profit  or  advantage  over  his  associates,  by  any 
secret  or  undisclosed  agreement  or  understanding.  Adams  v. 
OviTiouse,  45  N.  Y.  (6  Hand)  318  ;  Eusselly.  Rogers,  10  Wend. 
473.  Therefore  an  agreement  made  by  one  creditor  for  some 
advantage  to  himself  over  other  creditors,  who  unite  with  him  in 
a  composition  of  their  debts,  in  ignorance  of  such  agreement,  is 
fraudulent  and  void.    Bliss  v.  Matteson,  45  N.  Y.  (6  Hand)  22. 

A  judgment  obtained  by  confession,  after  the  application  has 
been  presented  to  the  court,  is  not  entitled  to  a  preference,  either 
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as  against  the  real  or  personal  estate  in  the  hands  of  a  receiver 
subsequently  appointed ;  and  such  is  the  case  whether  the  judg- 
ment is  confessed  upon  a  bond  and  warrant  of  attorney,  given 
for  that  purpose,  or  after  the  commencement  of  a  suit  in  the 
usual  way.  Matter  of  Wateriury,  8  Paige,  380 ;  reversing  S. 
C,  3  Edw.  Ch.  385. 

In  the  matter  of  an  open  or  subsisting  engagement,  the  receiver 
may  compromise  by  allowing  so  much  of  such  claims  as  may  be 
just  and  equitable.    Matter  of  Croton  Ins.  Co.,  3  Barb.  Ch.  642. 

Section  7.  Liability  of  stockholders.  Upon  the  granting  of  an 
order  of  sequestration,  and  for  the  appointment  of  a  receiver  of 
an  insolvent  corporation,  the  right  of  action  against  the  stock- 
holders, for  the  amount  of  their  unpaid  subscription  to  the  capi- 
tal stock,  vests  in  the  receiver,  and  a  judgment  creditor  of  the 
corporation  will  be  restrained  from  prosecuting  an  action  against 
such  stockholders.  BanUne  v.  Elliott,  16  N.  Y.  (2  Smith)  377  ; 
S.  C,  14  How.  339. 

The  stockholders  are  individually  liable  to  the  creditors  of  the 
corporation,  and  it  seems  that  the  receiver's  action  must  be 
brought  against  each  stockholder  separately.  lb.  Calkins  v. 
AtJcinson,  2  Lans.  12. 

The  liability  of  the  stockholders  is  to  the  creditors  generally, 
and  not  to  any  individual  creditor,  therefore  the  action  should 
be  commenced  by  some  party  representing  all  the  creditors. 
Osgood  V.  Laytin,  5  Abb.  N.  S.  1  ,  S.  C,  37  How.  63  ;  3  Trans. 
App.  124 ;  3  Keyes,  521 ;  S.  C.  below,  48  Barb.  463. 

The  liability  of  the  stockholders,  however,  is  a  part  of  the  fund 
applicable  to  the  payment  of  the  claims  of  the  creditors  of  the 
corporation,  and  should  be  collected  by  the  receiver.  Surd  v. 
Tallman,  60  Barb.  272  (285). 

And  a  judgment  obtained  against  the  corporation  will  be  suffi- 
cient evidence  of  its  indebtedness  to  charge  the  stockholders, 
unless  it  be  shown  that  the  judgment  was  obtained  through  col- 
lusion or  fraud.  Conklin  v.  Furman,  57  Barb.  484  ;  S.  C,  8 
Abb.  N.  S.  161 ;  S.  C.  affirmed,  48  N.  Y.  (3  Sick.)  527  ;  Miller  v. 
WJiite,  67  Barb.  504  ;  8  Abb.  N.  S.  46. 

In  respect  to  a  railroad  corporation,  any  person,  whose  shares 
of  stock  have  been  forfeited  by  the  company  for  non-payment  of 
calls,  is  not  a  stockholder  within  the  meaning  of  the  tenth  section 
of  the  general  railroad  act  of  1850,  so  as  to  render  him  liable  to 
a  creditor  of  the  company  for  the  amount  unpaid  on  the  forfeited 
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stock ;  and  such  is  the  case  although  the  debt  was  contracted  by 
the  company  before  the  stock  was  forfeited.  Mills  v.  Stewart, 
41  ]Sr.  Y.  (2  Hand)  384. 

By  the  express  terms  of  the  statute  the  stockholder  is  a  party 
to  the  action ;  consequently  he  may  by  motion  apply  to  the  court 
and  have  the  proceedings  set  aside  for  irregularity.  Libby  v. 
RoseTcrans,  55  Barb.  202. 

Section  8.  Accounting  by  receiver.  The  receiver  is  subject  to 
the  control  of  the  supreme  court,  and  may  be  compelled  to  account 
at  any  time.  It  is  not  necessary  that  he  should,  before  making 
his  report,  distribute  all  the  moneys  in  his  hands  among  the 
creditors.  Case  of  Empire  City  Bank,  6  Abb.  B85 ;  S.  C.  reversed, 
16  N.  Y.  (4  Smith)  200 ;  8  Abb.  192.  He  may  also  be  removed  by 
the  court,  and  any  vacancy  created  by  such  removal,  by  death, 
or  otherwise,  may  be  supplied  by  the  court.  2  R.  S.  472  (493), 
§85. 

Within  three  months  after  the  time  required  for  making  a  sec- 
ond dividend,  the  receiver  is  required  to  render  a  full  and  accu- 
rate account  of  all  his  proceedings  to  the  court,  on  oath.  2  R.  S. 
472  (493),  §  86.  Notice  of  his  intention  to  present  such  report 
must  be  published  as  required  by  the  statute.    Id.,  §  87. 

The  account  of  the  receiver,  verified  by  his  oath,  must  be  pre- 
sented at  the  time  and  place  specified,  and  a  motion  made  for  an 
order  of  reference  to  a  referee  to  hear  and  examine  the  proofs, 
vouchers  and  documents  offered  for  or  against  the  account,  and 
to  report  thereon  fully  to  the  court.     Id.,  §  88. 

The  report  of  the  referee  should  be  similar  in  form  to  that  made 
in  ordinary  cases  of  accounting,  with  the  vouchers  annexed  to 
and  forming  a  part  of  the  report.  The  usual  notice  of  the  con- 
firmation of  the  report  should  be  given  to  all  the  parties  who 
appeared  upon  the  accounting.  The  report  should  be  filed  with 
the  clerk  of  the  county  in  which  the  proceedings  are  taken. 

Upon  the  coming  in  of  the  report  the  court  is  required  to  hear 
the  allegations  of  all  concerned  therein,  and  shall  allow  or  dis- 
allow such  account,  and  decree  the  same  to  be  final  and  conclu- 
sive upon  all  the  creditors  of  the  corporation,  upon  all  persons 
who  have  claims  against  it,  upon  any  open  or  subsisting  engage- 
ment, and  upon  all  the  stockholders  of  the  corporation.  2  R.  S. 
472  (494),  §  89. 

The  receiver  must  also  account  from  time  to  time,  in  the  same 
manner  and  with  the  like  effect,  for  all  moneys  which  shall  come 
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to  his  hands  after  the  rendering  of  such  account,  and  for  all 
moneys  which  shall  have  been  retained  by  him  for  any  of  the 
purposes  specified  by  the  statute,  and  to  pay  into  court  all 
unclaimed  dividends.  Id. 

The  order  of  the  court,  made  pursuant  to  the  above  provisions 
of  the  statute,  is  subject  to  an  appeal  by  either  party,  in  the  same 
manner  as  other  orders  of  the  court.  2  R.  S.  472  (494),  §  90 ;  Laws 
1854,  chap.  270. 

Section  9.  Receiver's  commissions.  The  statute  provides  that 
the  receiver  shall  be  entitled  to  such  commissions  as  the  court 
shall  allow,  not  exceeding  the  sum  allowed  by  law  to  executors 
or  administrators.     2  R.  S.  469  (492),  §  76. 

The  commissions  allowed  under  the  above  provisions  of  the 
statute  are  intended  to  be  a  full  compensation  for  the  personal 
services  of  the  receiver  in  the  execution  of  his  trust.  He  is  not 
authorized  to  act,  himself,  as  counsel  in  the  business  of  his  trust, 
so  as  to  entitle  himself  to  extra  counsel  fees  for  professional  ser- 
vices. Matter  of  Bank  of  Niagara,  6  Paige,  213  ;  Drake  v.  Price, 
5  N.  Y.  (1  Seld.)  430 ;  S.  C,  7  Barb.  388 ;  Collier  v.  Munn,  41  N.  Y. 
(2  Hand)  143  ;  S.  C. ,  7  Abb.  N.  S.  193 ;  Van  Bur  en  v.  The  Chenango 
County  Mutual  Ins.  Co.,  12  Barb.  671. 

In  respect  to  fees  and  costs,  rule  95  of  the  supreme  court  pro- 
vides that  no  fees  or  costs  shall  be  allowed  to  a  receiver  beyond 
actual  disbursements,  unless  the  order  appointing  such  receiver 
shall  be  continued. 

Section  10.  Discharge  of  proceedings.  The  proceedings  insti- 
tuted under  these  provisions  of  the  statute  do  not  necessarily 
lead  to  a  dissolution  of  the  corporation.  But  the  court  may, 
upon  payment  of  the  petitioner' s  claim  and  the  costs,  order  the 
proceedings  to  be  discontinued  and  the  receiver  to  be  discharged, 
provided  there  is  no  evidence  to  show  that  any  other  creditor 
has  sought  to  avail  himself  of  the  benefits  of  the  proceedings. 
Although  the  petitioner  obtains  no  priority  over  other  creditors, 
yet,  if  a  voluntary  payment  is  made,  there  is  no  ground  for  fur- 
ther proceedings  against  the  company.  The  distribution  among 
all  the  creditors  is  only  to  be  upon  a  final  decree  in  the  action 
(§  37),  and  if  no  final  decree  is  made  in  consequence  of  the  dis- 
continuance of  the  action  the  provision  is  inoperative.  Angell 
V.  Silsbury,  19  How.  48. 

In  an  action  by  the  people  against  a  corporation,  the  attorney- 
general  has  the  power,  and  may,  in  his  discretion,  discontinue 
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such  action.  The  People  v.  The  Tobacco  Manufacturing  Co.,  42 
How.  162. 

Section  11.  Staying  proceedings  at  law.  The  Revised  Statutes 
provide  that  whenever  any  action  shall  be  commenced,  or  any 
application  made  against  any  corporation,  its  directors,  or  other 
superintending  officers,  or  its  stockholders,  according  to  the  pro- 
visions of  the  statute,  the  court  may,  by  injunction,  on  the  appli- 
cation of  either  party,  and  at  any  stage  of  the  proceedings, 
restrain  all  proceedings  at  law  by  any  creditor  against  the  defend- 
ants in  such  suit,  and,  whenever  it  shall  appear  necessary  or 
proper,  may  order  notice  to  be  published,  in  such  manner  as  the 
court  shall  direct,  requiring  all  the  creditors  of  such  corporation 
to  exhibit  their  claims  and  become  parties  to  the  suit  within  a 
reasonable  time,  not  less  than  six  months  from  the  first  publica- 
tion of  such  order,  and  in  default  thereof  to  be  precluded  from 
all  benefit  of  the  decree  which  shall  be  made  in  such  suit,  and 
from  any  distribution  which  shall  be  made  under  such  decree. 
2  R.  S.  466  (487),  §  56. 

For  a  careful  examination  and  a  full  exposition  of  the  above 
section  of  the  statute,  see  Judson  v.  Rossie  Galena  Co.,  9  Paige, 
600. 

ARTICLE  II. 

PBOCEEDINGS   AGAINST   DIRECTORS,  ETC.,   OE   COEPORATIONS,   TO    COMPEL 
THE   EXECUTION   OR   RESTRAIN   THE   ABUSE   OB   CORPORATE    POWERS. 

Section  1.  In  general.  Under  the  provisions  of  the  Revised 
Statutes  the  chancellor  had  power  to  restrain  by  injunction  any 
corporation  from  assuming  or  exercising  any  franchise,  liberty  or 
privilege,  or  transacting  any  business  not  allowed  by  the  charter 
of  such  corporation :  and  in  the  same  manner  to  restrain  any 
individuals  from  exercising  any  corporate  rights,  privileges  or 
franchises  not  granted  to  them  by  any  law  of  this  State.  2  R.  S. 
462  (482),  §  31.  The  following  section  (§  32)  authorized  such 
injunction  to  issue  before  the  coming  in  of  the  answer,  upon  sat- 
isfactory proof  that  the  defendants  had  transcended  their  corpo- 
rate authority ;  and  also  authorized  such  injunction  to  be  con- 
tinued until  judgment. 

The  first  section  of  the  act  of  1870  (chap.  151)  provides,  how- 
ever, that  an  injunction  shall  not  be  granted  in  such  actions 
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except  by  the  court,  and  upon  a  notice,  of  at  least  eight  days,  of 
the  application  therefor  to  the  proper  officers  of  the  corporation, 
or  the  director,  trustee  or  manager  to  be  enjoined  or  restrained 
The  second  section  of  the  same  statute  provides  that  no  officer  or 
director  of  a  corporation  shall  be  suspended  or  removed  from 
office  otherwise  than  by  the  judgment  of  the  supreme  court  in 
a  civil  action  in  the  cases  prescribed  by  the  Revised  Statutes ; 
and  all  actions  and  proceedings  against  a  corporation,  when  the 
relief  sought,  or  which  can  be  granted,  therein  shall  be  the  disso- 
lution of  such  corporation,  or  the  removal  or  suspension  of  any 
officer  or  director  thereof,  shall  be  brought  by  the  attorney-gen- 
eral in  the  name  of  the  people  of  the  State.  Laws  1870,  chap. 
151.     See,  ante.  Vol.  2,  pp.  95,  96. 

Section  2.  Jurisdiction  of  the  supreme  court.  Under  the  pro- 
visions of  the  Revised  Statutes,  as  modified  by  the  act  of  1870, 
the  supreme  court  has  jurisdiction  over  directors,  managers  and 
other  trustees  and  officers  of  corporations  : 

1.  To  compel  them  to  account  for  their  official  condiict  in  the 
management  and  disposition  of  the  funds  and  property  commit- 
ted to  their  charge  ; 

2.  To  decree  and  compel  payment  by  them  to  the  corporation 
whom  they  represent,  and  to  its  creditors,  of  all  sums  of  money, 
and  of  the  value  of  all  property  which  they  may  haee  acquired 
to  themselves,  or  transferred  to  others,  or  may  have  lost  or  wasted 
by  any  violation  of  their  duties  as  such  trustees  ; 

3.  To  suspend  any  such  trustee  or  officer  from  exercising  his 
office  whenever  it  shall  appear  that  he  has  abused  his  trust ; 

4.  To  remove  any  such  trustee  or  officer  from  his  office  upon 
proof  or  conviction  of  gross  misconduct ; 

5.  To  direct  new  elections  to  be  held  by  the  body  or  board 
duly  authorized  for  that  purpose,  to  supply  vacancies  created  by 
such  removal ; 

6.  In  case  there  be  no  such  body  or  board,  or  all  the  members 
of  such  board  be  removed,  then  to  report  the  same  to  the  gov- 
ernor, who  shall  be  authorized,  with  the  consent  of  the  senate, 
to  fill  such  vacancies ; 

7.  To  set  aside  all  alienations  of  property  made  by  the  trustees 
or  other  officers  of  any  corporation,  contrary  to  the  provisions 
of  law,  or  for  purposes  foreign  to  the  lawful  business  and  objects 
of  such  corporation,  in  cases  where  the  person  receiving  such 
alienation  knew  the  purpose  for  which  the  same  was  made  ;  and 
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8.  To  restrain  and  prevent  any  such  alienation  in  cases  where 
it  may  be  threatened,  or  there  may  be  good  reason  to  apprehend 
it  will  be  made.    2  R.  S.  462  (482),  §  33. 

The  Revised- Statutes  further  provide  that  when  any  of  the 
visitorial  powers,  enumerated  in  the  last  section,  over  any  corpo- 
ration, are  or  shall  be  vested  by  statute  in  any  corporate  body  or 
public  officer,  the  provisions  of  that  section  shall  not  be  construed 
to  divest  or  impair  the  powers  so  vested.    Id.,  §  34. 

Section  3.  Proceedings,  how  and  by  whom  instituted.  The 
statute  provides  that  no  officer  or  director  of  a  corporation  shall 
be  suspended  or  removed  from  office,  otherwise  than  by  the  judg- 
ment of  the  supreme  court  in  a  civil  action.  And  all  such  actions 
shall  be  brought  by  the  attorney -general  in  the  name  of  the  peo- 
ple of  the  State.     Laws  1870,  chap.  151,  §  2. 

The  proceedings  should  be  conducted  as  ordinary  actions,  and 
under  the  Revised  Statutes  they  might  be  commenced  at  the 
instance  of  any  creditor  of  the  corporation,  or  of  any  director, 
trustee,  or  other  officer  having  a  general  superintendence  of  its 
concerns.  2  R.  S.  463  (483),  §  35.  See  Laws  of  1870,  chap. 
151,  §  2. 

Section  4.  Complaint  and  notice.  The  complaint  should  set 
forth  the  facts  which  give  jurisdiction  to  the  court,  and  also  the 
circumstances  which  show  a  neglect  or  breach  of  duty  that  would 
bring  the  case  clearly  within  one  of  the  eight  subdivisions  of  the 
sections  above  quoted.  The  complaint  should  also  pray  for  the 
relief  appropriate  to  the  case,  either  by  way  of  suspending  or 
removing  the  delinquent  trustee,  or  of  setting  aside  his  acts  or 
restraining  them,  as  the  case  may  require. 

Notice  of  the  time  and  place  of  making  the  application  should 
be  dulj'  served  upon  the  delinquent  director  or  trustee,  as  re- 
quired by  the  statute.     Laws  of  1870,  chap.  151,  §  1. 

Section  5.  Hearing  and  order.  Upon  the  hearing  if  the  matters 
alleged  in  the  complaint  are  contradicted  or  avoided,  the  court 
will  order  a  reference  as  in  other  cases. 

The  report  of  the  referee  should  be  filed  and  a  note  of  the  day 
of  the  filing  entered  by  the  clerk  in  the  proper  book,  under  the 
title  of  the  proceeding,  and  the  report  will  become  absolute,  and 
stand  as  in  all  things  confirmed,  unless  exceptions  thereto  are 
filed  and  served  within  eight  days  after  the  service  of  the  notice 
of  filing  the  same.  Sup.  Court  Rule  39.  If  exceptions  are  filed 
and  served  within  the  time  above  mentioned  the  same  may  be 
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brought  to  a  hearing  at  any  special  term  thereafter  on  the  notice 
of  any  party  interested  therein.  lb. 


ARTICLE  III. 

PKOCEEDINGS  AGAINST  ISTSOLVEKT  BAKKING  OR  IN-SUEAN-CB  COEPOEA- 
TIONS  TO  OBTAIIir  AN  INJUNCTION  AND  EECEIVEK,  AND  TO  COMPEL 
DISSOLUTION. 

Section  1.  In  general.  Proceedings  against  insolvent  banking 
and  insurance  corporations  were  originally  authorized  by  sec- 
tion 39  and  regulated  by  the  general  provisions  of  article 
second,  title  fourth,  chapter  eighth,  of  part  third  of  the  Revised 
Statutes,  which  article  is  entitled,  of  "Proceedings  against  cor- 
porations in  equity."     2  R.  S.  462  (482). 

The  Revised  Statutes  were  superseded  in  part  by  the  provisions 
of  an  act  passed  April  5,  1849,  chap.  226,  and  subsequent  amend- 
ments, of  1855,  chap.  69  ;  1859,  chap.  865  ;  1863,  chap.  372;  1866, 
chap.  26.  See  Laws  of  1871,  chap.  456.  The  act  of  1849  is  en- 
titled "  An  act  to  enforce  the  responsibility  of  stockholders  in 
certain  banking  corporations  and  associations  as  prescribed  by 
the  constitution,  and  to  provide  for  the  prompt  payments  of 
demands  against  such  corporations  and  associations."  The  evi- 
dent design  of  the  framers  of  the  act  of  1849  was  to  provide  a 
cheap  and  expeditious  way  of  winding  up  the  affairs  of  an  insol- 
vent banking  corporation  or  association,  as  a  substitute  for  the 
more  dilatory  and  expensive  process  by  action.  It,  therefore, 
supersedes  the  provisions  of  the  Revised  Statutes  in  all  cases  in 
which  it  is  applicable.  Ferry  v.  TTie  Barik  of  Central  New 
York,  15  How.  445  (450) ;  Livingston  v.  The  BanTc  of  New  TorTc, 
26  Barb.  304  (309) ;  S.  C,  5  Abb.  338. 

The  policy  of  the  law,  however,  does  not  favor  the  repeal  of 
statutes  by  implication,  and  ordinarily  there  must  be  a  clear  re- 
pugnance between  the  two  statutes  before  the  latter  will  be  held 
to  operate  as  a  repeal  of  the  former  in  the  absence  of  a  repeal  in 
terms.  The  courts  will  hold  against  the  repeal  when  both  can 
stand  together.  These  two  statutes  cannot  be  said  to  be  so  re- 
pugnant to  each  other  that  they  cannot  in  many  things  stand 
together.  And  so  far  as  respects  the  people  of  the  State  the  act 
of  1849  does  not  provide  for  them  otherwise  than  as  they  might 
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happen  to  be  creditors  of  the  corporation.  It  is,  therefore,  em- 
phatically the  right  of  the  people,  in  their  sovereign  capacity,  to 
enforce  strict  observance  of  the  obligations  imposed  by  law,  and 
upon  default  of  such  observance  to  institute  proceedings  through 
their  attorney-general  for  the  dissolution  of  the  corporation  and 
the  appointment  of  a  receiver  to  wind  up  its  affairs.  People  v. 
Central  City  BanTc,  35  How.  428 ;  S.  C,  53  Barb.  412. 

A  creditor  of  a  bank  who  may  have  relief  under  the  act  of 
1849  cannot  proceed  under  the  Revised  Statutes.  And,  by  parity 
of  reason,  a  stockholder  who  could  proceed  under  the  act  of  1849 
would  be  precluded  from  availing  himself  of  the  remedy  given 
by  the  Revised  Statutes.  Ferry  v.  The  Bank  of  Central  New 
YorJc,  15  How.  445. 

Section  2.  Corporation,  when  restrained.  The  Revised  Stat- 
utes provide  that,  whenever  any  corporation  having  banking 
powers,  or  having  the  power  to  make  loans  on  pledges  or  de- 
posits, or  authorized  by  law  to  make  insurances,  shall  become 
insolvent  or  unable  to  pay  its  debts,  or  shall  have  violated  any 
of  the  provisions  of  its  act  or  acts  of  incorporation,  or  of  any 
other  act  binding  on  such  corporation,  the  supreme  court  may, 
by  injunction,  restrain  such  corporation  and  its  officers  from 
exercising  any  of  its  corporate  rights,  privileges  or  franchises, 
and  from  collecting  or  receiving  any  debts  or  demands,  and  from 
paying  out,  or  in  any  way  transferring  or  delivering  to  any  per- 
son any  of  the  moneys,  property  or  effects  of  such  corporation, 
until  the  court  shall  otherwise  order.     2  R.  S.  463  (484),  §  39. 

Under  the  act  of  1849,  whenever  default  shall  be  made  in  the 
payment  of  any  debt  or  liability,  by  any  corporation  or  joint- 
stock  association  for  banking  purposes,  issuing  bank  notes,  or 
any  kind  of  paper  credits,  to  circulate  as  money,  the  stockhold- 
ers shall  be  individually  responsible,  equally  and  ratably,  such 
responsibility  to  be  enforced  as  provided  in  the  statute,  and  in 
no  other  manner,  for  the  amount  of  such  debt  or  liability,  with 
interest,  to  the  extent  of  their  respective  shares  of  stock  in  any 
such  corporation  or  association.     Laws  1849,  chap.  226,  §  1. 

Section  39  was  incorporated  into  the  Revised  Statutes  from  the 
act  of  1825  (chap.  325,  §  17),  to  prevent  fraudulent  bankruptcies, 
and  was  designed  to  provide  a  mode  for  the  compulsory  dissolu- 
tion of  a  moneyed  or  insurance  corporation,  which  had  become 
insolvent,  or  had  violated  its  act  of  incorporation.  2  Yan  Sant. 
Pr.  487. 
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Under  the  provisions  of  the  Revised  Statutes  it  is  discretionary 
with  the  court  to  grant  an  injunction  or  not.  That  discretion, 
however,  is  controlled  by  legal  rules,  and  the  injunction  should 
never  be  granted  if  the  bank  is  clearly  solvent.  Lmingston  v. 
The  Bank  of  New  York,  5  Abb.  338,  343,  note  ;  S.  C,  26  Barb. 
304.  The  mere  fact  of  suspension  of  specie  payments  (when  it  is 
general)  is  not  of  itself  sufficient  proof  of  fraud  or  injustice  to 
authorize  such  injunction.  lb.  See,  also.  Ferry  v.  TJie  Bank  of 
Central  New  York,  15  How.  445. 

Section  3.  Application,  wlien  and  by  whom  made.  The  statute 
of  1849  provides  that  any  creditor  of  a  banking  corporation  or 
association,  having  a  demand  exceeding  $100,  arising  upon  a 
debt  or  liability  contract,  the  payment  of  which  shall  have 
been  refused  by  such  corporation  or  association,  may,  at  any 
time  after  ten  days  from  the  time  of  such  refusal,  apply  to  a  jus- 
tice of  the  supreme  court  for  an  order  declaring  such  corporation 
or  association  insolvent,  and  for  an  injunction,  as  provided  for 
by  the  statute.     Laws  of  1849,  chap.  226,  §  7. 

And  such  application  may  also  be  made  by  any  one  or  more 
stockholders  of  any  such  corporation  or  association,  owning  stock 
to  the  amount  of  one-tenth  part  of  the  capital  thereof  paid  in, 
may  at  any  time,  in  like  manner,  apply  to  any  justice  of  the 
supreme  court  for  an  order  declaring  such  corporation  or  asso- 
ciation insolvent,  or  in  imminent  danger  of  insolvency.     Id. ,  §  10. 

Section  4.  Dissolution  of  corporation. 

a.  Surrender  of  corporate  rights.  Whenever  any  incorporate 
company  shall  have  remained  insolvent  for  one  whole  year  ;  or 
for  one  year  shall  have  neglected  or  refused  to  pay  and  discharge 
its  notes  or  other  evidences  of  debt ;  or  for  one  year  shall  have 
suspended  the  ordinary  and  lawful  business  of  such  corporation  ; 
it  shall  be  deemed  to  have  surrendered  the  rights,  privileges  and 
franchises  granted  by  any  act  of  incorporation,  or  acquired 
under  the  laws  of  the  State,  and  shall  be  adjudged  to  be  dissolved. 
2  R.  S.  463  (484),  §  38. 

The  above  provision  of  the  Revised  Statutes  applies  to  corpora- 
tions which  are  not  moneyed,  as  well  as  to  those  which  are. 
MicTcles  v.  The  Rochester  City  Bank,  11  Paige,  118.  And  is 
cumulative,  and  not  a  limitation  upon  the  common-law  rule  pre- 
viously existing  in  this  State.  Bradt  v.  Benedict,  17  N.  Y. 
(3  Smith)  93. 

A  corporation  by  non-user  and  the  suspension  of  its  ordinary 
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business,  or  by  continued  insolvency,  or  the  non-payment  of  its 
notes  and  other  evidences  of  debt,  for  one  whole  year,  does  not 
become  ipso  facto  dissolved.  But  the  corporation  continues  to 
exist  until  its  dissolution  is  judicially  declared  by  a  decree  of  the 
court.  Id.  Until  such  dissolution  has  been  declared  by  the 
court,  any  of  the  creditors  of  such  corporation  may  proceed  by 
suit,  against  it  or  its  property,  to  obtain  satisfaction  of  their 
debt;  unless  restrained  by  injunction.  Id.  The  Peoples.  North- 
ern R.  R.  Co..,  53  Barb.  98  (103) ;  S.  C,  42  N.  Y.  (3  Hand)  217. 

As  a  genera]  rule,  to  constitute  a  dissolution  of  a  corporation 
by  a  surrender  of  its  franchise,  the  surrender  must  be  accepted 
by  the  government,  or  a  default  must  be  judicially  ascertained 
and  declared.  Id.  BradtY.  Benedict,  17  N.  Y.  (3  Smith)  93  (99). 
Therefore,  where  a  corporation,  the  ordinary  business  of  which 
was  to  make  fire  and  marine  insurances,  and  to  lend  money  on 
bottomry  and  respondentia,  resolved  to  cease  making  insurances, 
to  cancel  outstanding  policies,  and  to  liquidate,  as  soon  as  possi- 
ble, all  liabilities ;  and  for  more  than  a  year  it  had  issued  no 
new  policy,  made  no  loan  on  bottomry  or  respondentia,  taken 
no  new  risk  except  to  fulfill  stipulations  to  that  effect  in  open 
policies  outstanding  when  the  resolution  was  adopted,  and  dur- 
ing the  year  only  'Six  risks  were  outstanding  ;  the  corporation 
was  deemed  to  have  suspended  its  ordinary  and  lawful  business, 
and  was  accordingly  adjudged  to  be  dissolved,  although  the  cor- 
porate organization  had  been  regularly  kept  up  until  the  time  of 
the  application.  Matter  of  The  JacTcson  Marine  Ins.  Co.,  4 
Sandf.  Ch.  559. 

A  surrender  of  corporate  franchises,  either  from  insolvency  or 
the  suspension  of  business  for  less  than  a  year,  cannot  be  inferred 
unless  it  clearly  appear  that  the  corporation  has  lost  all  power 
to  continue  or  to  resume  its  business.  Therefore  a  manufactur- 
ing corporation  which,  having  become  actually  insolvent,  had 
suspended  its  business  for  less  than  a  year  under  a  resolution  to 
wind  up  its  affairs,  was  not  thereby  dissolved,  the  corporation 
having  buildings,  machinery,  stock  and  assets,  by  which  it  might 
have  carried  on  its  business.  Bradt  v.  Benedict,  17  N.  Y. 
(3  Smith)  93. 

6.  When  dissolution  declared.  Under  the  provisions  of  the 
Revised  Statutes  a  suspension  of  one  year  will  be  deemed  insol- 
vency in  itself,  and  a  creditor  or  stockholder,  without  showing 
any  thing  further,  may  proceed  at  once  to  have  the  dissolution 
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judicially  declared,  and  to  wind  up  the  affairs.  Mickles  v.  The 
Rochester  City  Bank,  11  Paige,  118. 

And  under  the  act  of  1849,  upon  the  return  of  an  execution 
against  the  property  of  any  corporation  or  association  described 
in  the  first  section  of  the  act  unsatisfied  in  whole  or  in  part,  or 
upon  proof  satisfactory  to  any  justice  of  the  supreme  court  that 
any  such  execution,  although  not  returned,  cannot  be  satisfied 
out  of  any  property  of  the  defendant,  he  shall  at  once  make  an 
order  declaring  the  insolvency  of  such  corporation  or  association. 
Laws  1849,  chap.  226,  §  6. 

Section  5.  Injunction,  by  whom  applied  for.  Under  the  Revised 
Statutes,  an  injunction  may  be  issued  on  the  application  of  the 
attorney-general,  on  behalf  of  the  State  or  of  any  creditor  or 
stockholder  of  the  corporation,  upon  action  commenced  or  peti- 
tion filed  for  that  purpose,  and  upon  due  proof  of  any  of  the  facts 
required  by  the  thirty-ninth  section  to  authorize  the  issuing  of 
the  same.     2  R.  S.  464  (484),  §  40. 

In  respect  to  who  is  a  proper  party  to  make  an  application 
under  the  provisions  of  the  Revised  Statutes,  the  late  court  of 
chancery  decided  that  the  makers  of  premium  notes  given  upon 
insurance  in  a  mutual  insurance  company  are  not  stockholders 
of  the  company.  Nor  are  they  such  creditors  of  the  company 
for  any  compensatiou  which  ought  to  have  been,  but  has  not 
been,  awarded  to  them,  in  respect  of  such  notes,  as  to  enable 
them  to  proceed  as  creditors  under  the  Revised  Statutes.  Hill 
V.  Nautilus  Ins.  Co.,  4  Sandf.  Ch.  577. 

The  statute  of  1849  provides  that  whenever,  in  the  opinion  of  a 
justice  of  the  supreme  court,  upon  the  facts  presented,  it  shall 
become  expedient,  in  order  to  prevent  fraud  or  injustice,  he  may 
grant  an  order  for  a  temporary  injunction  restraining  the  corpo- 
ration or  association  and  its  officers  from  paying  out  or  in  any 
way  transferring  or  delivering  to  any  person  any  money  or  assets 
of  such  corporation  or  association,  or  incurring  any  debt  or  obli- 
gation until  such  order  be  vacated  or  modified.  Laws  1849,  chap. 
226,  §  7.  And  upon  the  hearing,  if  the  judge  determine  that  such 
corporation  or  association  is  not  clearly  solvent,  he  shall  make 
an  order  declaring  the  same  insolvent,  and  shall  also  by  order 
restrain  such  corporation  or  association  and  its  officers  from  exer- 
cising any  of  its  corporate  rights,  or  any  rights  or  privileges 
granted  to  it  by  law,  and  from  collecting  and  receiving  any  debts 
or  demands,  and  from  paying  oat  or  in  any  way  transferring  or 
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delivering  to  any  person  any  of  its  property,  money  or  effects 
until  such  order  be  vacated  ;  and  he  shall  immediately  appoint  a 
receiver  of  the  property  of  such  corporation  or  association.  Id.,  §  9- 

Section  6.  Stockholders  and  their  liabilities.  The  term  "  stock- 
holder, ''  as  used  in  the  act,  is  made  to  apply  not  only  to  such 
persons  as  appear  by  the  books  of  the  corporation  or  association 
to  be  such,  but  also  to  every  owner  of  stock,  although  the  same 
may  appear  on  such  books  in  the  name  of  another  person  ;  and 
also  to  every  person  who  shall  have  advanced  the  installments 
or  piirchase-money  of  any  stock  in  the  name  of  any  person  under 
twenty-one  years  of  age,  and  while  such  person  remains  a  minor, 
to  the  extent  of  such  advance,  and  also  to  every  guardian  or  other 
trustee  who  shall  voluntarily  invest  any  trust  funds  in  such  stock. 
Laws  1849,  §  2. 

The  third  section  of  the  statute  provides  for  the  responsibility 
of  an  assignee  of  stock  transferred  before  default  by  the  corpora- 
tion, and  for  the  relief  of  the  original  stockholder.     Id.,  §  3. 

And  the  fourth  section  requires  the  names  and  residences  of 
stockholders  to  be  kept  in  a  book  provided  for  that  purpose. 
Id.,  §4. 

In  1863  the  statute  was  so  amended  that  the  receiver  of  such 
corporation  can  institute  proceedings  against  non-resident  stock- 
holders, upon  the  confirmation  of  the  referee' s  report,  and  ap- 
portionment provided  by  the  statute.     Laws  1863,  chap.  372,  §  1. 

The  liability  of  a  stockholder  is  not  limited  to  the  amount  of 
capital  stock  which  he  has  agreed  to  pay  in,  but  extends  to  an 
amount  equal  to  the  stock  held  by  him  and  additional  thereto. 
Matter  of  the  Empire  City  BanTc,  18  N.  Y.  (4  Smith)  199.  But 
a  stockholder  who  is  also  a  creditor  of  the  bank  cannot  set  off 
its  indebtedness  to  him  against  his  liability  for  its  debts.  lb. 

Section  7.  Petition,  its  contents,  affidavit,  etc.  The  proceed- 
ings may  be  instituted  either  by  action  under  the  Code,  or  by 
petition.    2  R.  S.  464  (484),  §  40. 

As  the  petition  is  the  foundation  of  all  the  subsequent  pro- 
ceedings, it  should  clearly  state  every  fact  necessary  to  give  the 
court  jurisdiction.  Bangs  v.  Mcintosh,  23  Barb.  691  (600).  It 
should  show  upon  its  face  a  state  of  facts  which,  if  not  contra- 
dicted or  avoided,  will  authorize  the  court  to  interfere  by  grant- 
ing the  relief  asked  for ;  and  in  case  of  actual  insolvency,  to  pro- 
ceed to  wind  up  the  affairs  of  the  company  by  decreeing  a  dis- 
solution and  appointing  a  receiver. 
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There  should  be  annexed  to  the  petition  one  or  more  affidavits 
showing  that  the  corporation"  has  banking  powers,  or  the  power 
to  make  loans  on  pledges  or  deposits,  or  that  it  is  authorized  by 
law  to  make  insurances,  and  that  it  has  become  insolvent,  or 
unable  to  pay  its  debts,  or  that  it  has  violated  any  of  the  provis- 
ions of  its  act  or  acts  of  incorporation,  or  of  any  other  act  bind- 
ing on  the  corporation.    2  R.  S.  464  (484),  §§  39,  40. 

An  affidavit  stating  upon  "information  and  belief  "  that  a  bank 
is  insolvent  is  not  sufficient  evidence  to  authorize  the  granting 
of  an  injunction  and  the  appointment  of  a  receiver,  particularly 
when  it  is  in  direct  contradiction  to  the  regular  official  reports  of 
the  bank  made  under  oath.  Livingston  v.  The  Bank  of  New 
Yor\  26  Barb.  304  ;  S.  C,  5  Abb.  338.  And  an  ex  parte  order 
for  injunction  should  not  be  granted,  even  after  a  suspension  of 
specie  payments,  unless  it  satisfactorily  appears  to  the  judge 
that  it  is  necessary  to  prevent  fraud  and  injustice.  Id.  ;  5  Abb. 
343,  note. 

Section  8.  Notice  and  application  to  the  court.  The  petition 
and  affidavits,  with  a  notice  of  the  time  and  place  of  making  the 
application,  must  be  served  upon  the  president  or  other  proper 
officer  of  the  corporation,  or  an  order  to  show  cause  may  be  ob- 
tained and  served  in  the  usual  manner. 

The  proceedings  upon  the  presentation  of  the  petition  will  be 
conducted  in  a  manner  similar  to  those  upon  a  petition  by  a 
judgment  creditor  of  a  corporation,  after  execution  returned 
unsatisfied.  If  there  is  no  opposition,  the  relief  demanded  will 
be  granted,  as  of  course ;  but  if  the  facts  are  controverted,  a  ref- 
erence will  be  ordered,  as  in  other  cases  ;  and  if  necessary  to  pro- 
tect the  property,  in  the  mean  time,  a  temporary  injunction  will 
be  granted,  and  a  receiver  appointed,  reserving  the  final  decision 
of  the  court  until  the  coming  in  of  the  report  of  the  referee.  And 
upon  a  compliance  with  the  provisions  of  rule  39  of  the  supreme 
court  the  report  of  the  referee  will  become  absolute.  See  Sup. 
Court  Rule  39. 

Section  9.  Receiver,  and  his  proceedings.  Under  the  provisions 
of  the  Revised  Statutes,  upon  an  application  being  made,  and  in 
any  stage  of  the  proceedings  thereupon  the  court  may  appoint  one 
or  more  receivers  to  take  charge  of  the  property  and  effects  of 
the  corporation,  and  to  collect,  sue  for  and  recover  the  debts 
and  demands  that  may  be  due,  and  the  property  that  may  belong 
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to  the  corporation,  who  shall  in  all  respects  be  subject  to  the 
control  of  the  court.    2  R.  S.  464  (484),  §  41. 

The  receiver  shall  possess  all  the  powers  and  authority  con- 
ferred, and  be  subject  to  all  the  obligations  and  duties  imposed  in 
article  three,  of  title  four,  of  chapter  eight,  of  part  third  of  the  Re- 
vised Statutes,  upon  receivers  appointed  in  case  of  the  voluntary 
dissolution  of  a  corporation.  Id.,  §42.  It  shall  also  be  his  duty 
to  keep  an  account  of  all  moneys  received  by  him,  and,  on  the 
first  days  of  January,  April,  July  and  October  in  each  and  every 
year,  to  make  and  file  a  written  statement,  verified  by  his  oath 
that  such  statement  is  correct  and  true,  showing  the  amount  of 
money  received  by  such  receiver,  his  agents  or  attorneys,  the 
amount  he  has  a  right  to  retain  under  the  provisions  of  the  stat- 
ute and  the  items  for  which  he  claims  to  retain  the  same,  and 
the  distributive  share  due  each  person  interested  therein.  He  is 
also  required  to  pay  such  distributive  share  to  the  person  or  per- 
sons entitled  thereto  on  demand,  at  any  time  after  such  statement. 
Such  accounts,  statement,  and  all  the  books -and  papers  of  the 
corporation  in  the  hands  of  the  receiver  shall,  at  all  reasonable 
times,  be  open  for  the  inspection  of  all  persons  having  an  inter- 
est therein.  And  in  case  of  neglect  or  refusal  to  comply  with 
either  of  the  above  requirements,  or  any  duty  imposed  upon  him 
by  the  statute,  the  supreme  court,  at  either  a  general  or  special 
term,  shall,  on  the  application  of  the  party  aggrieved,  unless 
such  neglect  or  refusal  shall  be  satisfactorily  explained  to  the 
court,  forthwith  remove  such  receiver  and  appoint  some  suitable 
person  as  receiver  in  his  place.  Such  removal  shall  not  vitiate 
or  annul  any  legal  proceedings  had  by  such  receiver,  but  such 
proceedings  shall  be  continued  by  such  successor  as  if  no  removal 
had  been  made.  Such  receivers  shall  also  be  liable  to  pay  to  the 
party  interested  interest  at  the  rate  of  ten  per  cent  per  annum  on 
all  moneys  due  to  such  party  and  retained  by  him  more  than  one 
day  after  such  demand  made  as  aforesaid.  lb.,  as  amended,  Laws 
1858,  chap.  348. 

A  receiver  appointed  under  the  provisions  of  the  statute  of 
1849  is  required,  after  giving  security,  to  take  into  his  possession 
all  the  property,  efl"ects,  books,  papers,  accounts  and  demands 
against  the  corporation  or  association,  including  the  securities, 
if  any,  which  may  have  been  deposited  with  the  superintendent 
belonging  to  such  corporation  or  association,  excepting  there- 
from so  much  of  the  same  as  may  be  necessary  to  enable  the 
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superintendent  of  the  banking  department  to  pay  and  redeem 
the  outstanding  circulation  of  such  corporation  or  association. 
He  shall  immediately  give  notice,  by  publication  in  such  news- 
papers as  the  saperintendent  or  any  justice  of  the  supreme  court 
shall  direct,  requiring  the  creditors  of  such  corporation  or  asso- 
ciation to  exhibit  and  establish  their  demands  before  him  within 
thirty  days  from  the  time  of  his  appointment.  Laws  1849,  chap. 
226,  §  11,  as  amended,  Laws  1855,  chap.  69. 

The  statute  also  provides  that  such  receiver  shall  possess  all 
the  powers  of  receivers  of  corporations  under  the  third  article  of 
title  four,  of  chapter  eight  and  part  third  of  the  Revised  Statutes 
in  respect  to  all  demands  exhibited  to  them,  and  in  all  other 
respects,  except  as  provided  by  the  statute,  and  all  such  powers 
now  conferred  by  law  on  trustees  of  insolvent  debtors  as  may  be 
applicable,  and  shall  be  subject  to  all  the  duties  and  obligations 
by  law  imposed  on  receivers  of  corporations,  except  as  herein 
modified.  Id. 

If  the  corporation  is  a  mutual  insurance  company,  the  receiver 
has  full  powerj  under  the  authority  and  sanction  of  the  court 
appointing  him,  to  make  all  such  assessments  on  the  premium 
notes  belonging  to  the  corporation,  as  may  be  necessary  to  -pay 
the  debts  of  the  corporation,  as  by  the  charter  thereof  the  direc- 
tors of  the  corporation  have  authority  to  make  ;  and  the  notice 
of  such  assessment  may  be  given  in  the  same  manner  as  is  pro- 
vided in  the  charter  of  the  company  for  the  directors  of  the  com- 
pany to  give ;  and  the  receiver  shall  have  the  like  rights  and 
remedies  upon  and  in  consequence  of  the  non-payment  of  the 
assessment,  as  are  given  to  the  corporation  or  the  directors  thereof, 
by  the  charter  of  the  coi-poration.     Laws  of  1852,  chap.  71,  §  2. 

The  receiver  takes  the  notes  and  assets  of  a  mutual  insurance 
company,  subject  to  all  the  conditions  and  legal  disabilities  with 
which  they  were  trammeled  in  the  hands  of  the  corporation. 
Therefore,  a  receiver  cannot  sustain  an  action  upon  a  premium 
note,  except  it  be  to  pay  for  losses  or  expenses  actually  accrued 
while  such  note  was  in  force,  and  after  assessment  has  been 
made.  Devendorf  v.  Bleakley,  23  Barb.  656.  A  personal  demand 
of  the  amount  assessed  upon  a  premium  note  must  be  made 
before  an  action  can  be  sustained  against  the  maker.  Sands  v. 
Annesley,  56  Barb.  598.  And  an  assessment  is  a  necessary  con- 
dition to  the  maintenance  of  such  an  action.  Savage  v.  Medbury, 
19N.Y.  (5  Smith)  32. 
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The  receiver  in  mutual  insurance  cases  may  receive  a  voluntary 
surrender  of  all  policies  issued  by  the  corporation,  or  may  can- 
cel the  policies  issued  by  the  corporation,  in  all  cases  where  by 
the  charter  of  the  corporation  the  directors  thereof  are  authorized 
to  receive  the  surrender  of,  or  to  cancel,  the  policies  issued  by 
the  corporation.     Laws  of  1852,  chap.  71,  §  3. 

The  court  appointing  the  receiver  is  authorized,  upon  a  proper 
action  instituted  for  that  purpose  by  the  receiver,  to  examine  by 
a  reference  or  otherwise,  as  it  may  deem  proper,  into  the  pro- 
ceedings and  acts  of  the  corporation ;  and  if  it  shall  appear  upon 
such  examination  that  the  directors  or  officers  of  the  corporation, 
or  either  or  any  of  them,  have  in  any  manner  misapplied,  or 
improperly  disposed  of  the  funds,  property,  or  effects  of  the  cor- 
poration, it  shall  be  lawful  for  such  court  to  decree  that  the  direct- 
ors or  officers  of  the  corporation,  as  shall  have  been  guilty  of 
the  misapplication  or  improper  disposition  of  such  funds,  prop- 
erty, or  effects,  to  pay  the  same  to  such  receiver,  and  to  enforce 
such  decree  by  such  process  as  may  be  necessary  to  accomplish 
that  object.     Id.,  §  4. 

In  case  of  a  controversy  in  the  settlement  of  any  demand  or 
claim  against  any  member  or  stockholder  of  the  company,  or 
any  other  person,  the  receiver  is  authorized  to  consent  to  a  ref- 
erence of  such  controversy.  Laws  1862,  chap.  412,  §  1.  The 
statute  makes  special  provision  in  respect  to  the  proceedings  in 
such  cases,  before  the  referee,  and  for  the  costs  of  the  proceed- 
ings,    lb. 

In  respect  to  receivers  of  the  property  of  a  banking  corpora- 
tion, after  directing  the  receiver  to  convert  into  cash  all  of  the 
securities  deposited  with  the  comptroller,  and  also  all  of  tie 
effects  and  demands  of  such  corporation,  the  statute  requires 
such  receiver,  within  ninety  days  from  the  time  of  his  appoint- 
ment, unless  such  time  be  enlarged  by  a  justice  of  the  supreme 
court,  which  may  be  done  for  a  period  not  exceeding  ninety 
days,  to  declare  a  dividend  of  the  cash  in  his  hands  among  the 
creditors  of  such  corporation  or  association.  Laws  1849,  chap. 
226,  §  12.  However,  before  making  such  dividend  the  receiver 
is  authorized  to  deduct  certain  sums  for  expenses,  etc.,  and  pay 
notes  or  bills  held  by  bill-holders  of  the  corporation,  and  if  any 
surplus  remain,  he  shall  divide  and  pay  the  same  to  and  among 
the  creditors.     Id.,  §  13. 

If  any  debts  remain  unsatisfied,  the  receiver  is  required  to 
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make  a  report  of  such  unsatisfied  debts,  together  with  a  list  of 
the  stockholders,  and  thereupon  the  court  will  order  a  reference 
to  a  referee.  The  proceedings  of  the  referee  are  regulated  by  the 
statute,  and  provision  is  made  for  a  second  dividend.  And  if 
any  assets  remain  in  the  hands  of  the  receiver,  after  the  claims 
of  the  creditors  are  all  satisfied,  such  assets  are  to  be  paid  to  the 
stockholders  in  just  and  equal  proportion.  Id.,  §§  14  to  24  in- 
clusive. 

In  reference  to  receivers  of  savings  banks  the  statute  provides 
that  the  receiver  or  receivers  of  any  savings  bank  or  institution 
for  savings,  now  or  hereafter  appointed  in  pursuance  of  section 
forty-one  of  article  two  of  title  four  of  chapter  eight  of  the  third 
part  of  the  Revised  Statutes,  shall,  after  having  complied  with 
all  the  provisions  of  said  title,  from  the  section  aforesaid  to  and 
including  section  seventy-eight  of  said  title,  distribute  the  resi- 
due of  the  moneys  in  their  hands  among  all  the  creditors  of  said 
savings  bank  or  institution  for  savings,  whose  debts  shall  have 
been  ascertained  from  an  examination  of  the  books  of  account 
which  shall  have  been  kept  by  such  savings  bank  or  institution 
for  savings,  or  otherwise,  in  the  order  prescribed  by  section 
seventy -nine  of  said  title,  whether  such  creditors  shall  have  ex- 
hibited their  claims  or  not.     Laws  of  1855,  chap.  336. 

In  respect  to  the  powers  of  a  receiver  of  an  insurance  corpora- 
tion where  such  receiver  is  appointed  pending  an  action  in  which 
the  company  is  plaintiff,  the  receiver  may  continue  the  action  in 
the  name  of  the  original  party.  Albany  City  Ins.  Co.  v.  Van 
Vranken,  42  How.  281. 

The  receivers  of  moneyed  institutions  are  entitled  to  the  same 
commissions  and  compensation  for  their  services  as  are  now 
a,llowed  by  law  to  executors  and  administrators,  and  no  greater 
or  other  commissions  or  compensation  than  is  hereby  allowed 
shall  be  received  or  retained  by  them.  Laws  of  1842,  chap.  3  ; 
2  R.  S.  470  (492),  §  76  ;  Matter  of  BanTc  of  Niagara,  6  Paige,  213  ; 
Van  Buren  v.  Chenango  County  Mutual  Ins.  Co.,  12  Barb.  671  ; 
Collier  v.  Munn,  41  N.Y.  (2  Hand)  143  ;  S.  C,  7  Abb.  JST.  S.  193. 
See,  ante,  p.      (14). 

Section  10.  Distribution  of  corporate  property.  The  Revised 
Statutes  provide  that  upon  a  final  decree  being  made  upon  any 
such  application  to  restrain  a  corporation,  or  upon  any  such 
action  commenced  against  directors  or  stockholders,  the  court 
shall  cause  a  just  and  fair  distribution  of  the  property  of  the 
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corporation,  and  of  the  proceeds  thereof,  to  be  made  among  its 
fair  and  honest  creditors,  in  the  order  and  in  the  proportions 
prescribed  by  the  statute  in  the  case  of  a  voluntary  dissolution 
of  a  corporation.    2  R.  S.  465  (486),  §  48. 


ARTICLE  IV. 

PEOCBEDIKGS    BY    DIKEOTOES,   ETC.,    OF    COKPOKATIOlir  FOB  TOLUNTAKT 

DISSOLUTION. 

Section  1.  In  general.  The  provisions  of  the  Revised  Stat- 
utes which  authorize  proceedings  on  behalf  of  the  directors,  etc., 
of  a  corporation  for  a  voluntary  dissolution  of  the  corporation 
may  be  found  in  article  third,  title  fourth,  chapter  eight,  of  part, 
third  of  the  Revised  Statutes.  The  article  is  entitled,  "Of  the 
voluntary  dissolution  of  corporations."    2  R.  S.  467. 

The  provisions  of  the  statute,  however,  do  not  extend  to  any 
incorporated  library  society,  or  to  any  religious  corporation,  or 
to  any  select  school  or  academy,  incorporated  by  the  regents  of 
the  university,  or  by  the  legislature.     Id.  472  (494),  §  91. 

Section  2.  In  what  cases  proceedings  proper.  Whenever  the 
directors,  trustees,  or  other  officers  having  the  management  of 
the  concerns  of  any  corporation,  or  a  majority  of  them,  shall 
discover  that  the  stock,  property  and  eflFects  of  the  corporation 
have  been  so  far  reduced  by  losses,  or  otherwise,  that  it  will  not 
be  able  to  pay  all  just  demands  to  which  it  may  be  liable,  or  to 
afford  a  reasonable  security  to  those  who  may  deal  with  such 
corporation,  or  whenever  such  directors,  trustees  or  officers,  or 
a  majority  of  them,  shaU,  for  any  reason,  deem  it  beneficial  to 
the  interests  of  the  stockholders  that  the  corporation  should  be 
dissolved,  they  may  apply  to  the  supreme  court,  by  petition,  for 
a  decree  dissolving  such  corporation,  pursuant  to  the  provisions 
of  the  statute.     2  R.  S.  467  (488),  §  58. 

A  corporation  cannot  be  dissolted  by  a  mere  resolution  of  its 
directors,  stockholders  or  members,  not  even  where  all  its  mem- 
bers concur  in  the  act.  It  can  only  be  dissolved  by  a  judicial 
sentence,  or  by  a  surrender  of  its  charter,  accepted  by  the  State. 
JVew  YorTc  Marhled  Iron  WorlcsY.  Smith,  4  Duer,  362  ;  NiTn- 
mons  V.  Tappan,  2  Sweeny,  652.  And  the  court  is  not  bound 
to  decree  a  dissolution  merely  because  a  majority  of  the  direct- 
ors and  stockholders  request  it  to  be  done.     But  when  the  owners 
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of  a  very  large  proportion  of  the  stock  find  it  to  their  interest  to 
withdraw  their  capital,  it  is  strong  evidence  that  the  interests  of 
the  stockholders  generally  will  be  promoted  by  a  dissolution  of 
the  corporation.  Matter  of  Niagara  Ins.  Co.,  1  Paige,  258. 
See  Abbott  v.  Ameriean  Hard  Rubber  Co.,  33  Barb.  578.  S.  C, 
11  Abb.  204 ;  20  How,  199  ;  S.  C.  affirmed,  21  id.  193. 

Section  3.  Petition,  affldarit,  inventory,  etc.  Under  the  Re- 
vised Statutes,  the  proceedings  may  be  instituted  by  petition, 
although  an  action  under  the  Code  would  no  doubt  be  a  proper 
form  of  remedy. 

The  application,  whether  by  petition  or  otherwise,  must  con- 
tain a  statement  of  the  reasons  which  induce  the  applicants  to 
desire  a  dissolution  of  the  corporation,  and  there  must  be  annexed 
thereto : 

1.  A  full,  just  and  true  inventory  of  all  the  estate,  both  real 
and  personal,  in  law  and  equity,  of  such  corporation,  and  of  all 
the  books,  vouchers  and  securities  relating  thereto  ; 

2.  A  full,  just  and  true  account  of  the  capital  stock  of  such 
corporation,  specifying  the  names  of  the  stockholders,  their  resi- 
dence, when  known,  the  number  of  shares  belonging  to  each, 
the  amount  paid  in  on  such  shares  respectively,  and  the  amount 
still  due  thereon ; 

•  3.  A  statement  of  all  the  incumbrances  on  the  property  of 
such  corporation  by  judgment,  mortgage,  pledge  or  otherwise  ; 

4.  A  full  and  true  account  of  all  the  creditors  of  such  corpora- 
tion, and  of  aU  engagements  entered  into  by  such  corporation, 
which  may  not  have  been  fully  satisfied  or  canceled ;  specifying 
the  place  of  residence  of  each  creditor,  and  of  every  person  to 
whom  such  engagements  were  made,  if  known,  and  if  not  known, 
the  fact  to  be  so  stated  ;  the  sum  owing  to  each  creditor ;  the 
nature  of  each  debt  or  demand  ;  and  the  true  cause  and  consid- 
eration of  such  indebtedness  in  each  case.    2  R.  S.  467  (488),  §  59. 

To  every  such  petition  there  shall  also  be  annexed  an  affidavit 
of  the  applicants,  that  the  facts  stated  in  such  application,  and 
the  accounts,  inventories  and  statements  contained  therein,  or 
annexed  thereto,  are  just  and  true,  so  far  as  such  applicants 
respectively  know,  or  have  the  means  of  knowing.    Id.,  §  60. 

Upon  presenting  a  petition  for  the  dissolution  of  an  incorpo- 
rated company,  the  provisions  of  the  statute  in  respect  to  the 
inventory,  etc.,  must  be  fully  complied  within  all  its  particulars. 
Matter  of  Du  Bois,  15  How.  7 ;  S.  C,  6  Abb.  386,  note. 
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Section  4.  Order  to  show  cause.  The  Revised  Statutes  also 
provide  that  upon  such  petition,  accounts,  inventories  and  affi- 
davit being  filed,  an  order  shall  be  entered  requiring  all  persons 
interested  in  such  corporation,  to  show  cause,  if  any  they  have, 
vrhy  such  corporation  should  not  be  dissolved,  before  some  ref- 
eree to  be  named  in  such  order,  at  some  time  and  place  therein 
to  be  specified,  not  less  than  three  months  from  the  date  thereof. 
2  R.  S.  468  (489),  §  61. 

The  application  is  ex  parte,  and  should  be  made  at  special 
term 

Section  5.  Notice  of  order.  Notice  of  the  contents  of  the  order 
must  be  published  once  in  each  week  for  three  weeks  success- 
ively, in  the  State  paper,  and  in  a  newspaper  published  in  the 
county  where  the  principal  place  of  conducting  the  business  of 
the  corporation  is  situated.  Id.,  §  62  ;  Matter  of  Du  Bois,  15 
How.  7  ;  S.  C,  6  Abb.  386,  note. 

Section  6.  Proceedings  before  referee.  On  the  day  appointed 
in  the  order  to  show  cause,  the  referee  is  required  to  proceed  to 
hear  the  allegations  and  proofs  of  the  parties,  and  to  take  testi- 
mony in  relation  thereto,  and  with  all  convenient  speed  to  report 
the  same  to  the  court,  with  a  statement  of  the  property,  effects, 
debts,  credits  and  engagements  of  the  corporation,  and  of  all 
other  matters  and  things  pertaining  to  the  affairs  of  the  corpora* 
tion.    2  R.  S.  468  (489),  §  63. 

The  party  instituting  the  proceedings  should  furnish  to  the 
referee  due  proof  of  the  publication  of  the  notice  of  the  contents 
of  the  order  to  show  cause,  in  the  proper  papers,  and  for  the 
length  of  time  required  by  the  statute.  Lottimer  v.  Lord,  4  E.  D. 
Smith,  183.  An  insufficient  notice,  however,  may  be  waived  by 
the  party  appearing  on  such  notice.  Wetter  v.  8cMieper,  1 
Abb.  92. 

The  referee  is  entitled  to  the  use  of  the  original  petition  and 
schedules  annexed  thereto,  if  he  require  the  same,  by  an  order 
of  the  clerk  or  officer  of  the  court  with  whom  they  may  De  depos- 
ited ;  which  papers  he  must  return  with  his  report.  2  R.  S.  468 
(489),  §  64. 

Any  person  interested  in  the  closing  up  of  the  affairs  of  the 
corporation  is  entitled  to  appear  and  be  heard  upon  the  applica- 
tion as  well  as  upon  the  hearing  before  the  referee.  Matter  of 
Eagle  Iron  Works,  8  Paige,  385 ;  Lottimer  v.  Lord,  4  E.  D. 
Smith,  183. 
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The  report  of  the  referee  must  be  filed  with  the  clerk,  as  re- 
quired by  the  rule  of  the  supreme  court.  And  unless  exceptions 
are  filed  and  served  within  eight  days,  the  report  will  become 
absolute .     Sup.  Court  Rule  39. 

Section  7.  Corporation^  when  dissolved.  Upon  the  coming  in 
of  the  report  of  the  referee,  if  it  shall  appear  to  the  court  that  the 
corporation  is  insolvent,  or  that  for  any  reason  a  dissolution 
thereof  will  be  beneficial  to  the  stockholders,  and  not  injurious 
to  the  public  interest,  a  decree  shall  be  entered  dissolving  the 
corporation,  and  appointing  one  or  more  receivers  of  its  estate 
and  effects  ;  and  such  corporation  shall  thereupon  be  dissolved 
and  shall  cease.    2  R.  S.  468  (489),  §  65. 

If  neither  of  the  facts  specified  in  the  above  section  be  estab- 
lished by  the  report  of  the  referee,  then,  of  course,  the  order  will 
be  that  the  petitioner  and  proceedings  be  dismissed,  although 
the  court  has  the  power  in  this,  as  in  other  cases,  to  refer  the 
matter  b.ack  to  the  referee  to  take  further  proof  or  to  supply  any 
omissions  or  imperfections  in  his  report.  See  Matter  of  Niagara 
Ins.  Co.,  1  Paige,  258  ;  Abbot  v.  American  Hard  Rubber  Go.,  21 
How.  193;  affirming  S.  C,  33  Barb.  578;  11  Abb.  204;  20 
How.  199. 

Section  8.  Who  may  be  appointed  receiver,  his  security,  etc. 
Any  of  the  directors,  trustees,  or  other  officers  of  the  corpora- 
tion, or  any  of  its  stockholders,  may  be  appointed  receivers,  who, 
before  entering  upon  the  duties  of  their  appointment,  must  give 
such  security  to  the  people  of  this  State,  and  in  such  penalty  as 
the  court  shall  direct,  conditioned  for  the  faithful  discharge  of 
the  duties  of  their  appointment,  and  for  the  due  accounting  for 
all  moneys  received  by  them.  2  R.  S.  468  (490),  §  66 ;  Matter  of 
Bowery  BanTc,  16  How.  56  ;  S.  C,  5  Abb.  415  ;  Matter  of  the 
Eagle  Iron  Works,  8 Paige,  380  ;  affirming  S.  C,  3  Edw.  Ch.  385. 

Section  9.  Receiver,  powers  and  daties<  For  the  general 
powers  and  duties  of  the  receiver,  and  his  proceedings  in  the 
collection  and  management  of  the  corporate  assets,  and  to  wind 
up  the  affairs  of  the  corporation,  see  section  7  of  the  first  article 
of  this  chapter,  where  the  subject  is  treated  at  length.  The 
statutory  provisions  quoted  at  large  in  the  first  article  are  those 
specially  applicable  to  the  proceedings  treated  of  in  this  article 
for  the  voluntary  dissolution  of  corporations.  2  R.  S.  469  (490), 
§§  67-89  inclusive. 

The  statute  declaring  that  the  directors  and  managers  of  any 
Vol.  VI.  — 36 
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corporation  shall,  upon  its  dissolution,  be  tlie  trustees  of  the 
creditors  and  stockholders,  expressly  limits  the  liability  to  the 
extent  of  the  property  and  effects  that  shall  come  into  their 
hands.  Hoffman  v.  Yan  Nostrand,  42  Barb.  174 ;  S.  C,  28 
How.  115. 

Section  10.  Appeals.  Any  decree  or  order  of  the  supreme 
court  made  upon  any  petition  presented  pursuant  to  the  pro- 
visions of  the  statute,  or  in  the  course  of  any  proceedings  thereon, 
shall  be  subject  to  an  appeal  in  the  same  manner  as  other  orders 
and  decrees  of  the  said  court,  if  the  same  be  made  within  six 
months  after  such  order  or  decree  made.    2  R.  S.  472  (494),  §  90. 


CHArXER  XXVI. 

INJUNCTION. 
ARTICLE  I. 

NATURE   OF  THE   EBMBDT. 

Section  1.  Under  the  Code.  Injunction,  as  a  provisional  remedy- 
tinder  tte  Code,  has  been  fully  discussed  in  a  preceding  part  of 
this  work,  and  a  reference  thereto  is  all  that  is  deemed  necessary 
in  this  connection.     See,  ante,  Yol.  3,  pp.  1  to  128. 

Section  2.  Perpetual  injunction.  Perpetual  or  final  injunc- 
tions are  such  as  form  part  of  the  decree  or  judgment  made  at 
the  hearing,  upon  the  merits,  whereby  the  defendant  is  perpet- 
ually enjoined  from  the  assertion  of  a  right,  or  perpetually  re- 
strained from  the  commission  of  an  act  which  would  be  contrary 
to  equity  and  good  conscience.  1  Barb.  Ch.  Pr.  613.  See  Dui- 
gan  v.  Hogan,  1  Bosw.  645 ;  S.  C,  16  How.  164 ;  JSf.  T.  Print- 
ing and  Dyeing  Establishment  v.  Fitch,  1  Paige,  97.  So  a  per- 
petual injunction  may  not  only  command  a  party  to  refrain  from 
doing  an  act,  but  may  also  order  him,  directly  or  indirectly,  to 
perform  some  act.  1  Barb.  Ch.  Pr.  607 ;  Howe  v.  Bearing,  19 
How.  14  ;  S.  C,  6  Bosw.  359 ;  11  Abb.  28. 

Preliminary  injunctions  are  matters  of  discretion,  but  the  final 
or  perpetual  injunction  is  in  many  cases  a  matter  of  strict  right, 
and  is  granted  as  a  necessary  consequence  of  the  decree  or  judg- 
ment made  in  the  cause.  Murray  v.  Knapp,  42  How.  462  ;  Van 
Yeghten  v.  Howland,  12  Abb.  N.  S.  461 ;  Ogden  v.  Kip,  6  Johns. 
Ch.  160 ;  N.  Y.  Printing  Go.  v.  Fitch,  1  Paige,  97. 

The  Code  has  not  enlarged  or  altered  in  any  respect  the  power 
of  the  court  to  grant  injunctions  in  those  cases  in  which  a  per- 
manent injunction  is  the  relief  demanded  by  the  complaint,  and 
in  such  cases  the  right  of  the  plaintiff  to  such  relief  must  still 
be  determined  by  the  rules  of  law  that  were  in  force  when  the 
Code  was  enacted.  N.  Y.  Life  Ins.  Co.  v.  Supervisors  of  N.  Y., 
4  Duer,  192,  200 ;  Corning  v.  Troy  Iron  &  Nail  Factory,  6  How. 
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89 ;  S.  C,  10  N.  Y .  Leg.  Obs.  7 ;  Neustadt  v.  Joel,  2  Duer,  530 ;  Heu- 
hens  V.  Joel,  13  N.  Y.  (3  Kern.)  488.  The  former  practice,  as  it 
relates  to  such  injunctions,  is  still  in  force.  Id.  ;  Thompson  v. 
Com.  of  Canal  Fund,  2  Abb.  248. 

Section  3.  Perpetual  Injunction,  in  what  cases  allowed.  Among 
the  many  cases  in  which  perpetual  injunctions  will  be  allowed 
are  the  following  :  A  final  or  perpetual  inj  auction  will  be  allowed 
to  quiet  the  possession  of  real  estate  if  the  complainant  has  title, 
even  where  there  has  been  no  previous  trial  at  law.  Trustees  of 
Louisville  v.  Chray,  1  Litt.  147.  So  it  will  be  allowed  to  restrain 
proceedings  on  a  satisfied  judgment  {BrinckerTioff  v.  Lansing, 

4  Johns.  Ch.  69),  or  a  void  judgment  {Oaruthers  v.  Hartsfield,  3 
Yerg.  366),  or  upon  a  bond  and  mortgage  given  by  an  infant 
{ClarTc  v.  Ferguson,  3  Dessau.  482),  or  upon  a  judgment  on  a 
bond  obtained  by  fraud.  Krusonv.  Kruson,  1  Bibb,  184.  And 
such  injunctions  will  be  allowed  to  restrain  the  continuance  of  a 
mUl-dam  which  is  injurious  to  health  {Attorney -General  y.  Hun- 
ter, 1  Dev.  Eq.  12),  or  to  prevent  the  record  of  a  forged  deed  from 
being  used  as  evidence  of  title.  Bushnell  v.  Harford,  4  Johns. 
Ch.  302.  Where  one  has  the  grant  of  a  ferry,  bridge  or  road, 
with  the  exclusive  right  of  taking  toll,  and  another  ferry,  bridge 
or  road  is  made  so  near  as  to  create  a  competition  injurious  to 
the  complainant's  franchise,  a  final  injunction  to  restrain  the 
defendant  will  be  allowed.    Newhurgh  Turnpike  Co.  v.  Miller, 

5  Johns.  Ch.  101.  See  Auburn  and  Cato  PlanJc  Road  Co.  v. 
Douglass,  9  N.  Y.  (5  Seld.)  444  ;  Fort  Plain  Bridge  Co.  v. 
Smith,  30  N.  Y.  (8  Tiff.)  44. 

In  a  case  where  the  defendant  is  in  possession  of  some  instru- 
ment conferring  a  legal  right  which  it  is  contrary  to  equity  that 
he  should  be  permitted  to  exercise  to  the  injury  of  the  complain- 
ant, an  injunction  will  be  made  perpetual  by  the  decree  or 
judgment  of  the  court.  Thus,  where  the  complainant  gave  the 
defendant  three  promissory  notes  for  a  particular  purpose,  on 
his  undertaking  to  make  no  improper  use  of  them,  but  after- 
ward the  defendant,  contrary  to  his  promise,  put  them  in  suit 
against  the  complainant,  the  court  at  the  hearing  directed  that 
a  perpetual  injunction  should  issue,  and  that  it  should  extend 
to  restrain  the  indorsing  and  further  negotiation  of  the  notes. 
Chennel  v.  Churchman,  cited  3  Bro.  C.  C.  16.  See  1  Barb.  Ch, 
Pr.  613 ;  Hanington  v.  I)u  Ghatel,  1  Bro.  C.  C.  124 ;  S.  C,  2 
Dick.  581. 
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The  practice  of  extending  injunctions  at  the  hearing  so  as  to 
render  them  perpetual  is  also  applied  to  prevent  a  continuation 
or  repetition  of  acts  for  which  the  party  has  no  legal  authority 
whatever.  Thus,  injunctions  to  restrain  waste,  or  the  infringe- 
ment of  a  patent,  or  the  piracy  of  a  publication,  or  the  use  by 
one  tradesman  of  the  trade-marks  of  another,  may  all  be  made 
perpetual  at  the  hearing.  1  Barb.  Ch.  Pr.  614 ;  Maniy  v.  Oioen 
cited  13  Ves.  502 ;  MUUngton  v.  Fox,  3  Myl.  &  Craig.  338  ;  Howe 
V.  Searing,  19  How.  14;  S.  C,  11  Abb.  28;  6  Bosw.  354. 

In  order  to  entitle  a  complainant  to  a  decree  or  judgment  for 
a  perpetual  injunction  at  the  hearing,  it  is  not  absolutely  neces- 
sary that  he  should  previously  have  made  an  interlocutory  appli- 
cation for  one  {Bacon  v.  Jones,  4  M.  &  C.  436),  and  he  is  at  liberty 
to  claim  an  injunction,  although  he  may  have  previously  failed 
to  obtain  one,  or  to  support  it  when  obtained.  Baily  v.  Taylor, 
1  K.  &  M.  73.    See  1  Barb.  Ch.  Pr.  614. 

Section  4.  Application  for,  parties,  pleading,  etc.  These  mat- 
ters have  been  fully  discussed  in  treating  of  provisional  injunc- 
tions, ante,  Yol.  2,  and  need  not  be  here  enlarged  upon.   • 

Where  the  object  of  the  action  is  to  obtain  a  permanent  injunc- 
tion the  court  should  never  grant  a  temporary  injunction,  if  it  is 
apparent  that  no  permanent  injunction  could  be  finally  awarded 
on  the  facts  alleged.  Duigan  v.  Hogan,  16  How.  164;  S.  C,  1 
Bosw.  645. 

An  injunction  ought  in  no  case  to  be  granted  against  persons 
who  are  not  parties  to  the  suit  (Fellows  v.'  Fellows,  4  Johns.  Ch. 
25  ;  Chase  v.  Chase,  1  Paige,  198) ;  nor  should  an  injunction  be 
directed  to  persons  who  are  not  defendants.  Sage  v.  Quay, 
Clarke's  Ch.  347. 

The  language  of  an  injunction  she  aid  be  so  clearly  expressed 
that  defendants  can  distinctly  understand  what  is  prohibited. 
Clark  V.  ClarTc,  25  Barb.  76 ;  Laurie  v.  Laurie,  9  Paige,  234 ; 
Moat  V.  Holbein,  2  Edw.  Ch.  188.  For  form  of  perpetual  injunc- 
tion, see  Murray  v.  Sharp,  1  Bosw.  541. 
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CHARACTERS,  OR  BY  AND  AGAINST  PARTICU- 
LAR PARTIES. 


CHAPTER  I. 

ACTIONS  BY  AND  AGAINST  COKPOEATIONS. 
ARTICLE  I. 

ACTIONS  BY  CORPORATIONS. 

Section  1.  In  general.  The.  power  of  a  corporation  to  sue  is 
one  of  its  incidental  powers,  wMch  may  be  exercised  for  the 
redress  of  any  injury  which  in  law  it  is  capable  of  sustaining. 
It  is  entitled  to  the  same  remedy  by  action  as  a  natural  person ; 
and  a  foreign  corporation  may  sue  in  the  courts  of  this  State  as 
well  as  a  domestic  corporation.  See  Persse  &  Brooks'  Paper 
Works  V.  Willet,  14  Abb.  119.  So,  corporations  are  liable  on 
their  contracts,  and  fo'r  torts  committed  by  them,  in  the  same 
manner  as  natural  persons ;  and  actions  may  be  maintained 
against  them.  See  Townsend  v.  Susquehanna  Turnpike  Road, 
6  Johns.  90 ;  Danforth  v.  S.  &  B.  Turnpike  Road,  12  id.  227 ; 
Stafford  v.  Albany,  6  id.  1 ;  S.  C,  7  id.  541 ;  Haight  v.  SaMer, 
30  Barb.  218  ;  Bunn  v.  St.  Andrew's  Church,  14  Johns.  118 ;  Ran- 
dall V.  Van  Yechten,  19  id.  60. 

Section  2.  By  domestic  corporations. 

a.  Must  sue  in  own  name.  As  a  general  rule,  a  corporation 
must  sue  in  its  own  name  in  those .  cases  where  a  similar  action 
could  be  maintained  by  an  individual ;  the  law,  in  this  respect, 
making  no  distinction  between  natural  and  artificial  persons. 
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See,  ante.  Vol.  1,  p.  101 ;  Norton  v.  Hodges,  100  Mass.  241 ;  Bart- 
lett  V.  BricJcett,  14  Allen,  62.  Exceptions  to  this  rule  will  be 
noted  in  the  appropriate  places. 

b.  Parties.  The  rules  generally  relating  to  parties  to  actions 
are  applicable  to  actions  brought  by  corporations.  See  Parties, 
ante,  Vol.  1.  Two  corporations  may  join  in  an  action  to  recover 
a  joint  claim.  Thus,  they  may  unite  in  an  action  to  recover  a 
sam  of  money  deposited  in  a  bank  in  their  joint  names  {New 
York  &  Sharon  Canal  Co.  v.  Fulton  Bank,  7  Wend.  412) ;  or,  to 
recover  upon  a  bond  made  payable  to  both  of  them.  OathwrigM 
v.  Callaway  Co.,  10  Mo.  663. 

c.  Process  and  its  service.  Actions  by  corporations  are  com- 
menced as  in  other  cases,  by  the  service  of  a  summons,  which 
service  is  to  be  made  in  the  usual  manner.    See,  ante,Yo\.  1,  p.. 507. 

d.  Pleadings.  The  complaint  in  an  action  by  a  domestic  cor- 
poration is  framed  in  accordance  with  the  usual  rules  of  plead- 
ing fully  stated  in  a  previous  volume.  See,  ante,  Vol.  2.  The 
complaint  need  not  show  how  the  corporation  was  created 
{ElizabetJiport  Manufacturing  Co.  v.  Campbell,  13  Abb.  86 ; 
La  Fayette  Ins.  Co.  of  Brooklyn  v.  Rogers,  30  Barb.  491) ;  nor 
need  it  recite  the  title  and  date  of  the  act  of  incorporation  {Ken- 
nedy V.  Cotton,  28  Barb.  59  ;  Shoe  and  Leather  Bank  v.  Brown, 
18  How.  308  ;  S.  C,  9  Abb.  218)  ;  and  where  the  plaintiff  sues  in 
a  name  which  is  appropriate  to  a  corporation,  the  complaint  need 
not  expressly  aver  the  plaintiff  to  be  a  corporation.  Phoenix 
Bank  of  New  York  v.  Donnell,  41  Barb.  571;  S.  C.  affirmed, 
40  N.Y.  (1  Hand)  410  ;  Fulton  Fire  Ins.  Co.  v.  Baldwin,  37  N. 
Y.  (10  Tiff.)  648 ;  S.  C,  5  Trans.  App.  182  ;  Union  Mutual  Ins. 
Go.  V.  Osgood,  1  Duer,  707  ;  S.  C,  12  N.Y.  Leg.  Obs.  85;  Lighte 
V.  Everett  Fire  Ins.  Co.,  5  Bosw.  716.     See,  ante,  Vol.  2,  p.  376. 

In  an  action  to  enforce  the  by-laws  of  a  corporation  such  by- 
laws must  be  set  forth  in  the  complaint,  otherwise  the  omission 
may  be  taken  advantage  of  by  demurrer.  See  Barker  v.  Mayor, 
etc.,  of  New  York,  17  Wend.  199;  ante,  Vol.  2,  p.  316. 

e.  Trial,  evidence,  etc.  In  an  action  by  a  corporation  the 
cause  is  brought  to  trial  and  the  trial  is  conducted  in  the  same 
manner  as  in  an  action  by  an  individual.  The  same  general 
rules  of  evidence  are  likewise  applicable.  It  is  unnecessary,  on 
the  trial  of  the  cause,  to  prove  the  existence  of  the  corporation, 
unless  the  defendant  has  alleged  in  his  answer  that  the  plaintiffs 
are  not  a  corporation.    2  R.  S.  458  (477),  §  3 ;  Laws  1864,  chap. 
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422.  See  PJicenix  Bank  of  New  York  v.  Donnell,  41  Barb.  571 ;  S. 
C.  affirmed,  40  N.  Y.  (1  Hand)  410.  In  such  case  proof  is  made  by 
the  production,  on  the  part  of  the  plaintiffs,  of  an  exemplified 
copy  of  the  act  of  incorporation,  and  they  must  give  evidence  of 
user  under  it.  Utica  Ins.  Co.  v.  Tilman.,  1  Wend.  555  ;  U.  S. 
Bankv.  Stearns,  15  id.  314.  And  it  has  been  held  sufficient  proof 
to  read  the  act  of  incorporation  from  the  statute  book,  printed 
by  the  printer  to  the  State.  See  Wood  v.  Jefferson  Co.  Bank, 
9  Cow^.  194,  205.  So,  the  acts  and  admissions  of  a  party,  such 
as  serving  as  president  of  the  corporation,  and  giving  a  note  to 
it  in  its  corporate  name,  have  been  held  prima  facie  evidence  of 
user.     Williams  v.  Bank  of  Michigan,  7  Wend.  539. 

The  record  of  a  certificate  of  incorporation  of  a  religious  soci- 
ety is  not  evidence  of  the  fact  of  incorporation.  Paddock  v. 
Brown,  6  Hill,  530  ;  Jackson  v.  Leggett,  1  Wend.  377.  The 
certificate  itself  must  be  produced,  or  its  non-production  accounted 
for.  Id.  See  M.  E.  Union  Church  v.  Pickett,  23  Barb.  436 ;  S. 
C.  affirmed,  19  N.  Y.  (5  Smith)  482. 

In  actions  brought  by  an  aggregate  corporation,  the  admission 
of  any  member  thereof,  not  named  on  the  record  as  a  party  to  the 
action,  wiR  not  be  received  as  evidence  against  such  corporation 
unless  the  admission  was  made  concerning  some  transaction  in 
vfMcIi  such  member  was  the  authorized  agent  of  the  corporation. 
2  K.  S.  407  (424),  §  80.  See  East  Miver  Bank  v.  Hoyt,  41  Barb. 
444.  But  any  such  member  may  be  received  as  a  competent 
witness,  to  testify  to  any  matter  against  the  interest  of  such  cor- 
poration. 2  R.  S.  407  (424),  §  81.  See  Matter  of  Kip,  1  Paige, 
601 ;  Bank  of  Utica  v.  Smalley,  2  Cow.  770, 777;  S.  C,  8  id.  398. 

f.  Abatement  of  action.  An  action  properly  commenced  by  a 
corporation  is  not  abated  by  the  dissolution  of  the  corporation, 
but  may  be  continued,  without  a  special  application  to  the  court, 
in  its  corporate  name.  New  York  Marhled  Iron  Works  y.  Smith, 
4  Duer,  362.     See  Laws  1832,  chap.  259,  §  1. 

g.  Judgment  and  execution.  Judgments  recovered  in  actions 
by  corporations  are  entered,  perfected  and  enforced  in'  the  same 
manner  as  in  other  cases. 

Section  2.  Actions  by  foreign  corporations. 

a.  In  general.    The  right  to  sue  in  the  courts  of  this  State  has 

been  expressly  conferred  by  statute  upon  foreign  corporations 

created  by  the  laws  of  any  other  State  or  country.    2  R.  S.  457 

(477),  §  1.    And  it  has  been  frequently  held  that  this  right  existed 

Vol.  VI.  —  37 
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prior  to  the  adoption  of  the  Revised  Statutes.  Presidnt,  eetc, 
of  Lombard  Bank  v.  Thorp,  6  Cow.  46 ;  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  370  ;  Persse  &  Brooks'  Paper  Works  v.  Wil- 
let,  14  Abb.  119.  See  Hoyt  v.  TJiompson,- 5  N.  Y.  (1  Seld.)  320, 
341. 

But  when,  by  the  laws  of  this  State,  any  act  is  forbidden  to 
be  done  by  any  corporation  or  by  any  association  of  individuals, 
without  express  authority  by  law,  and  such  act  shall  have  been 
done  by  a  foreign  corporation,  it  shall  not  be  authorized  to  main- 
tain an  action  founded  upon  such  act,  or  upon  any  liability  or 
obligation,  express  or  implied,  arising  out  of  or  mar'.e  or  entered 
into,  in  consideration  of  such  act ;  provided,  however,  that  when- 
ever any  foreign  corporation  is  authorized  by  its  charter,  the 
amendments  thereto,  or  the  general  laws  under  which  it  is  cre- 
ated, to  hold  meetings  of  its  stockholders  or  its  directors  within 
the  State  of  New  York,  such  meetings  and  the  acts  done  thereat, 
when  not  in  conflict  with  the  law  creating  such  corporation  or 
the  provisions  of  its  charter,  and  not  in  conflict  with  the  laws  of 
the  State  of  New  York,  shall  be  valid  to  the  same  extent  as 
though  such  corporation  were  created  by  the  laws  of  this  State. 
2  R.  S.  457  (477),  §  2,  as  amended  by  the  Laws  of  1873,  chap.  634. 

6.  Security  for  costs.  It  is  only  upon  giving  security  for  the 
payment  of  costs,  however,  that  a  foreign  corporation  is  entitled 
to  all  the  rights  in  the  courts  of  this  State  that  are,  by  statute, 
extended  to  domestic  corporations.  2  R.  S.  457  (477),  §  1.  For 
form  of  Undertaking,  see  ante,  Vol.  1,  p.  100. 

The  omission  to  file  such  security  is  an  irregularity  merely, 
that  will  entitle  the  defendant  to  a  dismissal  of  the  action  on 
prompt  application  to  the  court.  But  if  the  objection  is  not 
raised  before  judgment,  the  irregularity  will  be  deemed  waived. 
Merchants'  Bank  v.  Mills,  3  E.  D.  Smith,  210  ;  Persse  &  Brooks' 
Paper  Works  v.  Willet,  14  Abb.  119  ;  Hartford  Quarry  Co.  v. 
Pendleton,  4  id.  460.  See  further  on  this  point,  ante,  Vol.  1, 
p.  100. 

c.  Action,  how  commenced.  Action  is  commenced  by  the  ser- 
vice of  a  summons,  and  a  foreign  corporation  should  sue  in  its 
corporate  name.  Silver  LaJce  Bank  v.  North,  4  Johns.  Ch.  370. 
An  agent  of  a  foreign  corporation  may,  however,  maintain  an 
action  in  his  own  name,  on  contracts  purporting  on  their  face  to 
be  made  with  him  as  the  executive  agent  of  such  corporation 
{Consider ant  v.  Brisbane,  22  N.  Y.  [8  Smith]  389) ;  and  any  agent 
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authorized  by  a  foreign  corporation  to  bring  an  action  in  its  be- 
half may  bring  such  action  in  his  own  name.  Myers  v.  MacTiado, 
6  Abb.  178  ;  S.  C,  14  How.  149. 

d.  Pleadings.  The  pleadings  in  general  resemble  those  by 
domestic  corporations.  The  complaint  must  allege  facts  suffi- 
cient to  show  the  incorporation,  and  to  indicate  the  State  or 
country  to  which  it  belongs,  except  in  a  case  where  the  defend- 
ants are  estopped  from  denying  the  incorporation  {Connecticut 
Bank  v.  Smith,  17  How.  487  ;  S.  C,  9  Abb.  168) ;  as,  by  having 
contracted  with  the  plaintiffs  by  their  corporate  name.  Id.  See 
Oswego  &  Syracuse  Flank  Road  Co.  v.  Rust,  5  How.  390. 

e.  Evidence.  Upon  the  general  issue  being  pleaded  it  is  in- 
cumbent on  the  plaintiflFs  to  prove,  in  the  first  instance,  their 
existence  as  a  corporation,  or  be  nonsuited.  Williams  v.  Bank 
of  Michigan,  7  Wend.  539  ;  Bank  of  Utica  v.  Smalley,  2  Cow. 
770 ;  Dutchess  County  Manufactory  v.  Dams,  14  Johns.  238. 

/.  Judgment.  Judgment  is  entered  and  enforced  in  all  respects 
the  same  as  in  case  of  domestic  corporations. 
Section  3.  Actions  hj  banking  associations. 

a.  Action,  how  brought.  An  association  formed  under  the 
general  banking  law  (see  Laws  1838,  chap.  260)  may  maintain 
an  action  either  in  the  name  of  its  president  or  the  name  used  in 
transacting  its  business.  £Iast  River  Bank  v.  Judah,  10  How. 
135  ;  Leonardsmlle  Bank  v.  Willard,  25  N.  Y.  (11  Smith)  574  ; 
affirming  S.  C,  16  Abb.  111.  See  People  v.  Olmsted,  45  Barb, 
644  ;  Delafleld  v.  Kinney,  24  Wend.  345,  349  ;  Codd  v.  Rathbone, 
19  N.  Y.  (5  Smith)  37  ;  Bank  of  Havana  v.  Magee,  20  N.  Y. 
(6  Smith)  355.  It  is  unnecessary  to  name  the  individuals  com- 
prising the  association,  either  in  the  pleadings  or  any  of  the  pro- 
ceedings.   Laws  of  1841,  chap.  56,  §  2. 

b.  Against  whom  brought.  Actions,  or  any  other  proceed- 
ings, in  law  or  equity,  may  be  commenced  by  the  president  of  a 
banking  association  against  any  person  who  may  be,  or  who  may 
have  been,  an  associate  or  shareholder  of  such  association,  either 
alone  or  jointly  with  any  other  person  against  whom  such  asso- 
ciation may  have  any  demand  whatever.  And  all  such  suits 
and  proceedings  shall  be  conducted,  and  have  the  same  legal 
effect  as  if  such  associate  or  shareholder  had  never  been  a  mem- 
ber of  such  association.    Laws  1841,  chap.  56,  §  2. 

An  action  for  the  recovery  of  a  stock  subscription  to  an  asso- 
ciation under  the  general  banking  law  may  be  maintained  in  the 


292    ACTIONS  BY  AND  AGAINST  CORPORATIONS. 


Evidence  — Individual  bankers  — A  batement  of  action  — Against  domestic  corporations. 


name  of  one  who  is  president  when  the  action  is  commenced 
{Stanton  v.  Wilson,  2  Hill,  153),  and  this,  although  the  subscrip- 
tion be  made  before  the  association  goes  into  operation.  Id.  See 
Reformed  Protestant  Dutch  Church  v.  Brown,  17  How.  287 ;  S. 
C,  29  Barb.  335  ;  S.  C.  affirmed,  24  How.  76. 

c.  Emdence.  It  seems  that  the  court  cannot  take  judicial 
notice  that  a  bank  is  one  organized  under  the  general  banking 
law,  but  this  fact  must  be  proved.  Saford  v.  Wyckoff,  1  Hill, 
11. 

d.  Individual  hankers.  An  individual  banker,  carrying  on 
business  under  the  general  banking  law,  should  not  sue  as  a  cor- 
poration. Codd  V.  Rathbone,  19  N.  Y.  (5  Smith)  37.  Action 
should  be  brought  in  the  name  of  the  individual,  although  a 
failure  to  do  so  will  be  but  a  formal  error.  Id.  ;  Bank  of  Ha- 
vana V.  Magee,  20  N.  Y.  (6  Smith)  355. 

e.  Abatement  of  action.  The  statute  provides  that  no  action 
or  proceeding,  in  the  name  of  the  president  of  a  banking  associ- 
ation, shall  abate  by  reason  of  the  death,  resignation  or  removal 
from  office  of  such  president,  but  may  be  continued  and  prose- 
cuted, according  to  such  rules  as  the  court  may  direct,  in  the 
name  of  his  successor  in  office,  who  shall  exercise  the  powers, 
enjoy  the  rights  and  discharge  the  duties  of  his  predecessor. 
Laws  1838,  chap.  260,  §  21. 

/.  Trial,  judgment,  etc.  The  proceedings  on  the  trial,  the 
entry  of  judgment,  enforcing  judgment,  etc.,  are  the  same  as  in 
ordinary  actions. 

ARTICLE  II. 

ACTIONS   AGAINST  COEPOKATIOl!TS. 

Section  1.  Against  domestic  corporations. 

a.  Sow  commenced.  Actions  against  corporations  created  by 
or  under  the  laws  of  this  State  must  in  all  cases  be  commenced 
by  the  service  of  a  summons.  See  2  R.  S.  458  (478),  §  4  ;  Code, 
§  127.  The  manner  of  serving  the  summons  in  such  cases  has 
been  fully  pointed  out.    Ante,  Vol.  1,  p.  512. 

b.  Pleadings.  In  an  action  against  a  corporation  it  is  unnec- 
essary to  allege  in  the  complaint  that  the  defendants  are  a  cor- 
poration {Lighte  v.  The  Everett  Fire  Ins.  Co.,  5  Bosw.  716),  nor 
is  it  necessary  to  set  out  the  act  of  incorporation.    Stoddard  v. 
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Onondaga  Annual  Confer ence  of  M.  E.  Church,  12  Barb.  573. 
See  2  R.  S.  459  (479),  §  13 ;  Bank  of  Havana  v.  WickJiam,  16 
How.  97.  Thus,  where  the  action  purports  to  be  against  a  cor- 
poration, and  the  answer  denies  that  the  defendant  is  incor- 
porated, the  plaintiflEs,  in  alleging  the  incorporation  of  the 
defendant  in  reply  to  such  answer,  need  not  specify  how  or  when 
or  for  what  purpose  such  defendant  was  incorporated,  or  give 
the  date  or  title  of  the  act  of  incorporation.  A  general  allega- 
tion of  the  due  incorporation  is  sufficient.  Stoddard  v.  Onondaga 
Annual  Conference,  12  Barb.  573. 

It  is  held  that  in  actions  in  the  local  courts  of  cities,  mentioned 
in  section  33  of  the  Code,  against  domestic  corporations  transact- 
ing their  general  business  or  keeping  an  office  within  such  cities, 
respectively,  the  complaint  need  not  show  that  defendants  trans- 
act their  general  business  or  keep  an  office  within  such  city. 
Corn  Exchange  Bank  v.  Western  Trans.  Co.,  15  Abb.  319,  n. 

c.  Evidence.  Where,  in  an  action  against  a  corporation,  the 
defendant's  corporate  existence  is  directly  put  in  issue  by  the 
pleadings,  the  first  step  in  the  progress  of  the  trial  is  to  establish 
the  fact,  by  proof,  that  the  defendant  is  a  corporation,  capable 
of  contracting  a  debt  and  of  being  sued  therefor.  Van  Buren  v. 
Reformed  Church  of  Oansevoort,  62  Barb.  495.  But,  having 
obtained  leave  to  plead,  a  corporation  cannot  be  heard  to  deny 
its  corporate  existence  ;  nor,  having  been  served  and  pleaded  to 
the  merits,  can  it  require  the  plaintiflFto  prove  its  corp(yrate  ex- 
istence.   Root  V.  Great  Western  Railway  Co.,  1  Pars.  Sup.  Ct.  10. 

The  rule  that  a  stockholder  cannot  question  the  lawful  exist- 
ence of  his  corporation  is  held  not  to  be  applicable  to  one  who 
is  merely  signer  of  a  preliminary  agreement  to  unite  in  forming 
a  manufacturing  corporation.     Dorris  v.  Sweeney,  64  Barb.  636. 

To  prove  the  seal  of  a  corporation,  it  is  sufficient  to  show  that 
it  is  the  official  seal  of  the  corporate  body,  by  some  one  who 
knows  the  motto,  devices,  etc.  It  is  unnecessary  to  produce  a 
witness  who  saw  the  seal  affixed.  Leazure  v.  Hillegas,  7  S.  & 
R.  313 ;  Jackson  v.  Pratt,  10  Johns.  381 ;  Den  v.  Yreelandt,  2 
Halst.  (N.  J.)  352.  See  President  of  Union  Bridge  Co.  v.  Troy 
&  Lansinghurgh  R.  R.  Co.,  7  Lans.  240. 

In  an  action  against  a  corporation  upon  a  contract  of  its  agents, 
the  appointment  of  the  agents  should  regularly  be  proved  by 
the  books  of  the  corporation  ;  but,  on  refusal  to  produce  the 
books,  secondary  evidence  may  be  given,  such  as  general  repu- 
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tation,  and  the  acts  of  the  agents  in  the  charge  and  management 
of  the  property  and  concerns  of  the  corporation.  ClarJc  v. 
Farmers'  Manufacturing  Co.,  15  Wend.  256. 

d.  Judgment.  The  proceedings  on  entering  judgment  are  the 
same  as  in  other  cases.  As  to  enforcing  judgment,  see,  ante,  Vol. 
4,  p.  205. 

Section  3.  Against  foreign  corporations. 

a.  Action,  where  and  how  commenced.  Suits  may  be  brought 
in  the  siipreme  court,  in  the  superior  court  of  the  city  of  New- 
York,  and  in  the  court  of  common  pleas  in  and  for  the  city  and 
county  of  New  York,  against  any  corporation,  created  by  or 
under  the  laws  of  any  other  State,  government  or  country,  for 
the  recovery  of  any  debt  or  damages,  whether  liquidated  or  not, 
arising  upon  contract  made,  executed  or  delivered  within  this 
State,  or  upon  any  cause  of  action  arising  therein.  2  R.  S.  459 
(479),  §  15.  See  President,  etc.,  of  BanTc  of  Commerce  v.  Rutland 
&  Washington  R.  R.  Co.,  10  How.  1. 

Such  suits  may  be  commenced  by  complaint  and  summons, 
together  with  an  attachment,  as  now  provided  by  law ;  and  the 
complaint  and  summons  may  be  served  as  provided  by  the  Code 
(§§  34,  35).  2  E.  S.  459  (479),  §  15.  See  President,  etc.,  of  BanTc 
of  Commerce  v.  Rutland  &  Washington  R.  R.  Co.,  10  How.  1 ; 
Cumberland-  Coal  Co.  v.  Sherman,  8  Abb.  243  ;  S.  C,  30  Barb. 
159.  As  to  the  attachment  in  such  cases,  see,  ante.  Vol.  2, 
p.  134. 

h.  Action,  by  whom  maintained.  The  action  may  be  main- 
tained by  a  resident  of  this  State  for  any  cause  of  action,  and  by 
a  non-resident,  when  the  cause  of  action  or  the  subject  of  the 
action  shall  be  situated  within  the  State.  Code,  §  427.  See 
cases  above  cited  ;  also,  ante.  Vol.  1,  p.  122. 

c.  Pleadings.  The  general  rules  as  to  pleadings  are  applicable 
in  such  actions.     See,  as  to  the  complaint,  ante.  Vol.  2,  p.  376. 

d.  Trial  and  judgment.  The  proceedings  on  the  trial  to 
judgment  and  the  entry  of  judgment  are  in  all  material  respects 
the  same  as  in  ordinary  cases.  Where  real  property  has  been 
levied  on  under  the  attachment,  the  lien  of  the  plaintiff's  judg- 
ment dates  from  the  time  the  property  was  attached,  and  not 
merely  from  the  rendition  of  the  judgment.  American  Exchange 
Bank  v.  Morris  Qanal  and  Banking  Co.,  6  Hill,  362. 

e.  Execution.  The  mode  of  satisfying  an  execution  issued  on 
a  judgment  against  a  foreign  corporation  is  by  proceedings  on 
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attaclimeiit  and  under  section  294  of  the  Code.  See  Mc Bride y. 
Farmers'  Bank  of  Salem,  1  Abb.  347  ;  S.  C,  28  Barb.  476.  See, 
also,  ante.  Vol.  4,  p.  205. 

Section  3.  Against  banking  associations. 

a.  In  general.  It  may  be  stated  generally  that  the  course  of 
proceeding  in  an  action  against  a  banking  association  is  sub- 
stantially the  same  as  in  actions  against  other  corporations. 

h.  How  commenced.  Banking  associations  may  be  sued  in 
the  name  of  the  president  thereof  (Laws  1838,  chap.  260,  §  22  ;  4 
Edm.  Stat,  at  large,  132,  §5{2;  Belafield  v.  Kinney,  24  Wend. 
34i5  ;  ante.  Vol.  1,  p.  123) ;  and  the  action  is  commenced  in  the 
usual  manner  by  the  service  of  a  summons. 

c.  Time  of  bringing  action  in  certain  cases.  Actions  against 
banking  associations  to  recover  a  penalty  or  forfeiture  imposed, 
or  to  enforce  a  liability  created  by  law,  must  be  brought  within 
six  years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached  or  the  liability  was 
created.    Code,  §  109. 

d.  Judgment  and  enforcement  thereof.  Judgment  is  entered 
against  the  president  of  the  association,  but  can  be  enforced  only 
against  the  joint  property  of  the  association  ;  which  property  is, 
by  statute,  made  liable  to  be  taken  and  sold  by  execution  under 
the  judgment.  Laws  of  1838,  chap.  260,  §  22 ;  4  Edm.  Stat,  at 
large,  182,  §  22. 


CHAPTER  II. 

BY  AND  AGAINST  JOINT-STOCK  ASSOCIATIONS. 
ARTICLE  I. 

ACTIONS  BT. 

Section  1.  In  general.  The  capacity  to  sue  and  be  sued  is  by- 
statute  conferred  upon  any  joint-stock  company  or  association 
consisting  of  seven  or  more  shareholders  or  associates.  Laws  of 
1849,  chap.  258  ;  4  Edm.  N.  Y.  Stat,  at  large,  650.  And  by  a 
subsequent  enactment  this  has  been  extended  to  any  company 
or  association  composed  of  not  less  than  seven  persons,  who  are 
owners  of,  or  have  an  interest  in,  any  property,  right  of  action 
or  demand,  jointly  or  in  coinmon,  or  who  may  be  liable  to  any 
action  on  account  of  such  ownership  or  interest.  Laws  of  1851, 
chap.  455. 

Section  2.  Action^  how  commenced.  Any  joint-stock  company 
or  association,  as  described  in  the  preceding  section,  may  sue  in 
the  name  of  the  president  or  treasurer,  for  the  time  being,  of  such 
company  or  association.  Laws  of  1849,  chap.  258  ;  Laws  of  1851, 
chap.  455.  The  act  of  1849  authorized  actions  to  be  brought  in 
the  name  of  the  president  or  treasurer  of  joint-stock  companies 
or  associations  only  when  they  were  organized  under  some 
statute  of  the  State  (see  Tibhetts  v.  Blood,  21  Barb.  650  ;  Wells 
V.  Gates,  18  id.  554) ;  but  the  act  of  1851  is  held  to  extend  the 
right  to  sue  by  the  president  or  treasurer  to  other  companies  and 
associations  than  such  as  were  organized  in  pursuance  of  some 
statute,  or  such  as  were  quasi  corporations.  Brideribecker  v. 
Hoard,  32  How.  289  ;  Corning  v.  Greene,  23  Barb.  33  ;  De  Witt 
V.  Chandler,  11  Abb.  459.  See  Kingsland  v.  Braisled,  2  Lans. 
17 ;  Waller  v.  Thomas,  4  Daly,  551 ;  S.  C,  42  How.  337 ; 
Austin  V.  Searing,  16  N.  Y.  (2  Smith)  112.  These  statute  pro- 
visions do  qpt,  however,  extend  to  fire  companies  so  as  to  authorize 
them  to  sue  in  the  name  of  their  foreman  {Masterson  v.  Botts,  4 
Abb.  130) ;  nor  are  they  applicable  to  corporations  generally. 
New  YorTi  Marlled  Iron  Works  v.  Smith,  4  Duer,  362. 
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Section  3.  Complaint.  The  rules  of  pleading  applicable  in 
other  cases  are  to  be  applied  in  actions  brought  by  joint-stock 
companies  or  associations.  In  such  an  action  the  complaint  need 
not  state  the  names  of  seven  of  the  associates  ;  but  it  is  sufficient 
if  it  avers  that  the  association  consists  of  seven  associates,  and  up- 
vrards.  Tibbetts  v.  Blood,  21  Barb.  650.  See  Be  Witt  v.  Chand- 
ler, 11  Abb.  459. 

Section  4.  Abatement  of  action.  No  suit  commenced,  as 
before  described  {a/nle,  §  2),  shall  abate  by  reason  of  the  death, 
removal  or  resignation  of  such  president  or  treasurer  of  such 
joint  company  or  association,  or  the  death  or  legal  incapacity  of 
any  shareholder  or  associate  during  the  pendency  of  such  suit ; 
but  the  same  may  be  continued  by  the  successor  of  the  officer  in 
vrhose  name  such  suit  shall  have  been  commenced.  Lavrs  1849, 
chap.  258,  §  2. 


ARTICLE  II. 

ACTIONS   AGAIlfST. 

Section  1.  How  sued.  Any  joint-stock -company  or  association, 
consisting  of  seven  or  more  shareholders,  or  associates,  may  be 
sued  in  the  name  of  the  president  or  treasurer,  for  the  time  being, 
of  such  joint-stock  company  or  association;  and  all  suits  and 
proceedings  so  prosecuted  against  such  companies  or  associa- 
tions, and  the  service  of  all  process  or  papers  in  such  suits  and 
proceedings  on  the  president  or  treasurer  for  the  time  being,  shall 
have  the  same  force  and  effect  as  regards  the  joint  rights,  prop- 
erty and  effects  of  such  company  or  association  as  if  such  suits 
and  proceedings  were  prosecuted  in  the  name  of  all  the  share- 
holders or  associates,  in  the  manner  now  provided  by  law.  Laws 
of  1849,  chap.  258.  See  Laws  of  1851,  chapter  455,  which  ex- 
tends these  provisions  to  any  company  or  association  composed 
of  not  less  than  seven  members,  who  are  owners  of  or  have  an 
interest  in  any  property,  right  of  action  or  demand,  jointly  or  in 
common,  or  who  may  be  liable  to  any  action  on  account  of  such 
ownership  or  interest.  See  Kingsland  v.  Braisted,  2  Lans.  17 ; 
Waller  v.  Thomas,  4  Daly,  551 ;  S.  C,  42  How.  337. 

Section  2.  Action,  not  to  abate.  No  action  commenced  as 
described  in  the  previous  section  shall  abate  by  reason  of  the 
death,  removal  or  resignation  of  such  president  or  treasurer,  or 
Vol.  VL— 38 
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the  death  or  legal  incapacity  of  any  shareholder  or  associate 
during  the  pendency  of  such  action  ;  but  the  same  may  be  con- 
tinued against  the  successors  of  the  officer  in  whose  name  such 
action  shall  have  been  commenced.  See  Laws  of  1849,  chap. 
258,  §  2. 

Section  3.  President  and  treasurer  not  personally  liable.  The 
president  or  treasurer  of  any  joint- stock  company  or  association 
shall  not  be  liable  in  his  own  person  or  property,  by  reason  of 
any  suit  prosecuted  by  or  against  him,  as  the  nominal  plaintiff 
or  defendant  therein,  provided,  that  such  president  or  treasurer 
shall  not  be  exempted  from  any  liability  to  which  he  may  be 
otherwise  legally  subject  as  a  stockholder  or  shareholder  in  such 
joint-stock  company  or  association.  Laws  of  1849,  chap.  258, 
§  3.  See  Kingsland  v.  Braisted,  2  Lans.  17 ;  Corning  v.  Oreene, 
23  Barb.  33. 

Section  4.  Suits  against  company.  Suits  against  any  joint- 
stock  company  or  association  must,  in  the  first  instance,  be  prose- 
cuted in  the  manner  pointed  out  {ante,  §  1)  ;  but  after  judgment 
shall  be  obtained  against  any  such  company  or  association,  as 
provided  by  the  statute,  and  execution  thereon  shall  be  returned 
unsatisfied  in  whole  or  in  part,  suits  may  be  brought  against  any 
or  all  of  the  shareholders  or  associates,  individually,  as  now  pro- 
vided by  law  ;  but  no  more  than  one  suit  shall  be  brought  and 
maintained  against  said  shareholders  at  any  one  time,  nor  until 
the  same  shall  have  been  determined  and  execution  issued  and 
returned  unsatisfied  in  whole  or  in  part.  Laws  of  1858,  chap. 
153 ;  4  Edm.  N.  Y.  Stat.  651,  §  4.  See  Kingsland  v.  Braisted, 
2  Lans.  17 ;  Nat.  Bank  of  Schuylerville  v.  Lasher,  1  Pars.  Sup.  Ct. 
313  ;  Bray  v.  Farwell,  3  Lans.  495  ;  Allen  v.  Clark,  65  Barb.  563. 

In  an  action  against  the  associates,  after  judgment  and  execu- 
tion returned  nulla  bona  against  the  association,  the  plaintiff  is 
not  entitled  to  recover  costs  of  the  original  suit.  Kingsland  v. 
Braisted,  2  Lans.  17. 

Joint-stock  associations  are  precluded  from  setting  up  the 
defense  of  usury.  De  Roe  v.  Smith,  1  Hun's  Sup.  Ct.  607 ;  S.  C, 
1  Pars.  Sup.  Ct.  690.  See  Merchants'  Ex.  N.  Bank  v.  Com.  Ware- 
house Co.,  49  N.Y.  (4  Sick.)  635;  Rosa  v.  Butterfield,  33  N.Y.  (6  Tiff.) 
665  ;  Belmont  Branch  of  State  Bank  v.  Hoge,  35  N.  Y.  (8  Tiff.)  65. 


CHAPTER  ITI. 

* 

BY  AND  AGAINST  PUBLIC  BODIES. 
ARTICLE  I. 

ACTIONS   BT   COUNTIES   AND   TOWNS 

Section  1.  In  general.  Counties  and  towns  of  this  State  are 
quasi  corporations,  and  as  such  they  are  entitled  to  sue  and  are 
liable  to  be  sued  by  the  various  officers  representing  the  various 
interests  of  these  corporations.  Silver  v.  Cummings,  7  Wend. 
181.  So,  as  bodies  corporate,  the  statute  expressly  gives  them 
capacity  to  sue  and  be  sued  in  the  manner  prescribed  by  law 
(1 B,.  S.  364  [337],  §  1,  subd.  1 ;  id.  337  [310],  §  1,  subd.  1) ;  and  for 
the  most  part  the  proceedings  in  these  actions  are  regulated  by 
statute. 

Section  2.  How  counties  may  sue.  Counties  must  sue  in  the 
name  of  the  board  of  supervisors,  except  in  those  cases  where 
county  officers  shall  by  law  be  authorized  to  sue  in  their  name 
of  office  for  the  benefit  of  the  county.  1  R.  S.  384  (356),  §  2  ;  id. 
364  (337),  §  3.  See  Wolfe  v.  Supervisors  of  Richmond  County, 
19  How.  370  ;  S.  C,  11  Abb.  270  ;  Brady  v.  Supervisors  of  Bew 
York,  2  Sandf.  460  ;  Hill  v.  Board  of  Supervisors  of  Livingston 
County,  12  N.  Y.  (2  Kern.)  52. 

Section  3.  In  what  cases.  The  statute  provides  that,  "when- 
ever any  controversy  or  cause  of  action  shall  exist  between  any 
of  the  counties  of  this  State,  or  between  any  such  county  and  an 
individual  or  individuals,  such  proceedings  shall  be  had,  either 
at  law  or  in  equity,  for  the  purpose  of  trying  and  finally  settling 
such  controversy,  and  the  same  shall  be  conducted  in  like  man- 
ner, and  the  judgment  or  decree  therein  shall  have  the  like  effect, 
as  in  other  suits  or  proceedings  of  a  similar  kind  between  indi- 
viduals and  corporations."  1  R.  S.  384  (356),  §  1.  See  Durant 
V.  Supervisors  of  Albany  Co.,  26  Wend.  QQ  ;  Hill  v.  Board  of 
Supervisors  of  Livingston  Co.,  12  N.  Y.  (2  Kern.)  52,  63. 

Section  4.  Towns,  how  to  sue.    As  to  the  manner  in  which 
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towns  may  sue,  in  what  cases,  etc.,  see,  ante,Yo\.  1,  p.  98,  where 
the  subject  is  fully  discussed. 

Section  5.  Suits  before  justices.  Counties  and  towns  may  sue 
before  a  justice  of  the  peace  in  the  same  cases  as  individuals 
(1  R.  S.  384  [357],  §  5  ;  id.  357  [330],  §  5),  but  no  action  to  recover 
a  penalty  given  to  a  town  can  be  brought  before  any  of  the  jus- 
tices of  the  peace  residing  in  the  town,  for  the  benefit  of  which  the 
same  is  prosecuted.  Id.  But  all  such  actions  may  be  brought 
before  any  one  of  the  justices  of  the  peace  residing  in  any  other 
town  in  the  same  county.  Id. 

Section  6.  Jurors  and  witnesses.  On  the  trial  of  every  action 
in  which  a  county  is  interested,  the  electors  and  inhabitants  of 
such  county  are  competent  jurors  and  witnesses  (1  R.  S.  384  [357], 
§  4),  and  on  the  trial  of  every  action  in  which  a  town  is  interested, 
or  is  a  party,  the  electors  and  inhabitants  of  such  town  are  com- 
petent witnesses  and  jurors,  except  that  in  suits  and  proceedings 
by  and  against  towns,  no  inhabitant  of  either  town  shall  be  a 
juror.     1  R.  S.  357  (330),  §  4. 

Section  7.  Costs.  Costs  are  recoverable  by  the  county  or  town 
prosecuting,  as  in  similar  cases  by  individuals.  1  R.  S.  384  (357), 
§  6  ;  id.  358  (330),  §  8. 


ARTICLE  II. 

ACTIONS  AGAINST   COUNTIES   AND   TOWNS. 

Section  1,  Counties,  how  sued.  Actions  against  counties  in  the 
cases  in  which  they  are  allowed  by  law  must  be  brought  against 
the  board  of  supervisors  of  the  county.  1  R.  S.  364  (337),  §  3 ; 
id.  384  (356),  §  2  ;  2  R.  S.  473  (495),  §  95.  And  the  action  must  be 
brought  against  the  supervisors  of  the  county  as  an  organized 
body,  without  naming  the  individuals  comprising  such  body. 
IRll  V.  Board  of  Supervisors  of  Livingston  Co.,  12  N.  Y.  (2  Kern.) 
52  ;  Wild  v.  Board  of  Supervisors  of  Columbia  Co.,  9  How.  315 ; 
Magee  v.  Cutler,  43  Barb.  239.     See,  ante,  Vol.  1,  p.  121. 

Section  2.  Service  of  process,  etc.  In  all  legal  proceedings 
against  the  board  of  supervisors,  the  first  process  (the  summons) 
and  all  other  proceedings  requiring  to  be  served  must  be  served 
on  the  chairman  or  clerk  of  the  board  of  supervisors  ;  and  when- 
ever any  such  suit  or  proceeding  shall  be  commenced,  it  is  the 
duty  of  such  chairman  or  clerk  to  lay  before  the  board  of  super- 
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visors,  at  their  next  meeting,  a  full  statement  of  such  suit  or 
proceeding,  for  their  direction  in  regard  to  the  defense  thereof. 
1  R.  S.  384  (357),  §  3. 

Section  3.  Towns,  how  sued.  Towns  must  be  sued  in  their 
corporate  names.  2  R.  S.  473  (495),  §  95  ;  1  id.  337  (310),  §  3 ;  id. 
357  (329),  §  2.  And  in  all  legal  proceedings  against  towns  by 
name  the  first  process,  and  all  other  proceedirigs  requiring  to  be  . 
served,  must  be  served  on  the  supervisor  of  the  town,  whose  duty 
it  is  to  attend  to  the  defense.  Id, ,  §  3.  See  Hathaway  v.  Town 
of  Homer,  5  Lans.  267,  273  ;  T&mn  of  Duanesburgh  v.  Jenkins,  ■ 
46  Barb.  294. 

Section  4.  Pleadings,  etc.  The  pleadings  and  proceedings 
generally,  in  actions  against  public  bodies,  such  as  counties  and 
towns,  are  similar  in  most  respects  to  those  in  actions  against 
other  corporations.     See  2  R.  S.  473  (495),  §  93. 

Section  5.  Costs.  Costs  are  recoverable  against  counties  and 
towns  as  in  like  cases  against  individuals.  1  R.  S.  357  (330),  §  8  ; 
id.  384  (357),  §  6. 

Section  6.  Judgments  against  counties.  Judgments  recovered 
against  counties,  in  actions  prosecuted  by  or  against  them,  are, 
by  statute,  made  county  charges  ;  and  when  levied  and  collected 
they  must  be  paid  to  the  person  to  whom  the  same  shall  have 
been  adjudged.     1  R.  S.  384  (357),  §  6. 

Section  7.  How  collected.  Where  judgment  is  rendered  for 
any  debt,  damages  or  costs  against  the  board  of  supervisors  of  a 
county,  or  against  the  county  superintendents  of  the  poor  of  any 
county,  on  account  of  the  liability  of  such  county,  and  if  the 
treasurer  of  the  county  has  sufficient  moneys  in  his  hands  be- 
longing to  such  county,  not  otherwise  specially  appropriated, 
he  is  bound  to  pay  the  amount  of  such  judgment  upon  produc- 
tion of  a  certified  copy  of  the  docket  thereof,  or  of  the  record,  if 
required.  In  case  he  fails  to  do  so  on  demand,  he  is  made  per- 
sonally liable  for  the  amount  of  such  judgment,  with  the  inter- 
est, to  be  recovered  in  an  action  by  the  party  in  whose  favor  such 
judgment  was  rendered,  ox  his  representatives.  2  R.  S.  475  (496, 
497),  §§  102, 104.  See  Boyce  v.  Supervisors  of  Cayuga,  20  Barb. 
294  ;  People  v.  Supervisors  of  Delaware,  9  Abb.  N.  S.  408. 

If  the  treasurer  of  the  county  have  not  sufficient  moneys  in  his 
hands  belonging  to  the  county,  and  the  judgment  be  not  sus- 
pended, or  paid  and  satisfied  before  the  next  annual  meeting  of 
the  board  of  supervisors  of  the  county,  a  certified  copy  of  the 
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docket  of  the  judgment,  or  the  record  thereof,  if  required,  must 
be  laid  before  the  board  at  some  annual  meeting  thereof.  2  R. 
S.  474  (496),  §  102.  And,  in  such  case,  the  board  of  supervisors 
are  required  to  add  the  amount  of  the  judgment,  together  with 
interest  from  the  time  of  recovery,  to  the  first  Monday  in  Febru- 
ary then  next,  and  also  the  expenses  of  the  certified  copy  of  the 
docket,  or  record  of  judgment  above  mentioned,  to  the  tax  to  be 
levied  upon  the  county  ;  which  sums  must  be  assessed,  levied 
and  collected  as  other  contingent  charges  of  the  county,  and  be 
paid  by  the  county  treasurer  to  the  person  recovering  the  judg- 
ment. 2  R.  S.  475  (496),  §  103.  See  Boyce  v.  Supervisors  of 
Cayuga,  20  Barb.  294;  Paddock  v.  Symonds,  11  id.  117; 
Alger  v.  Miller,  56  id.  227. 

Section  8.  Judgments  against  towns.  Judgments  recovered 
against  towns,  in  actions  prosecuted  by  or  against  them,  are, 
by  statute,  made  a  town  charge ;  and,  when  levied  and  collected, 
must  be  paid  to  the  person  to  whom  the  same  shall  have  been 
adjudged.  1  R.  S.  357  (330),  §  8.  ^ee  Brown  v.  Town  of  Can- 
ton, 4  Lans.  409. 

Section  9.  How  collected.  If  the  supervisor  of  a  town,  or  the 
overseers  of  the  poor  of  a  town,  against  whom  any  judgment 
shall  have  been  rendered,  and  which  shall  not  be  in  any  way 
suspended,  have  sufficient  moneys  in  their  hands  belonging  to 
their  town,  not  specially  appropriated,  they  are  bound  by  stat- 
ute to  pay  the  amount  of  such  judgment,  and  the  interest  thereon, 
upon  the  like  evidence  as  in  case  of  judgments  against  county 
officers  (see,  ante,  §  6) ;  and  for  a  failure  so  to  do,  they  are  made 
in  like  manner  responsible  personally  to  the  party  in  whose  favor 
such  judgment  was  obtained.  2  R.  S.  475  (497),  §  105.  See 
Overseers  of  Milan  v.  Supervisors  of  Dutchess,  14  Wend.  71,  74. 

Where  the  recovery  is  against  a  town  in  its  own  name,  the 
supervisor  of  such  town  is  bound,  in  like  manner,  and  upon  the 
like  evidence,  to  pay  the  amount  of  such  judgment  with  interest, 
out  of  any  moneys  in  his  hands  belonging  to  such  town,  not 
specially  appropriated  ;  and  for  a  failure  to  do  so,  he  is  made 
personally  responsible  for  such  amount  to  the  party  in  whose 
favor  such  judgment  was  obtained.    2  R.  S.  475  (497),  §  106. 

In  case  the  supervisor  or  overseers  have  not  sufficient  moneys 
in  hand,  not  otherwise  specially  appropriated,  the  judgment  must 
be  laid  before  the  board  of  supervisors  of  the  county,  like  judg- 
ments against  counties  and  county  officers  (see  2  R.  S.  474  [496], 
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§  102) ;  and  the  amount  with,  interest  having  been  added  to  -the 
tax  to  be  laid  upon  the  town,  must  be  assessed,  levied  and  col- 
lected as  other  contingent  charges  of  the  town,  and  be  paid  by 
the  county  treasurer  to  the  person  recovering  such  judgment. 
Id.  475  (496),  §  103.  See  Hathaway  v.  Town  of  Homer,  5  Lans. 
267,  274. 

Section  10.  Execution,  when  not  to  issue.  The  statute  provides 
that  ' '  when  a  judgment  shall  be  recovered  against  the  board  of 
supervisors  or  the  county  superintendents  of  the  poor  of  any 
county,  or  against  any  town,  or  the  supervisor  or  the  overseers 
of  the  poor  thereof,  no  execution  shall  be  awarded  or  issued  upon 
such  judgment,  unless  the  same  shall  have  been  rendered  for  the 
costs  of  a  suit  commenced  by  any  of  the  said  officers  in  their 
individual  names  ;  in  which  cases  such  costs  shall  be  collected  of 
the  plaintiflfs  individually,  and  the  amount  thereof  shall  be 
allowed  to  them  in  their  account  of  official  expenditures  by  the 
board  authorized  to  audit  such  accounts,  if  such  suit  appear  to 
have  been  necessarily  commenced  in  good  faith.  2  R.  S.  475 
(497),  §  107.  See  Overseers,  etc.,  of  Clayton  v.  Beedle,  1  Barb.  11 ; 
Boyce  v.  Supervisors  of  Cayuga,  20  id.  294 ;  Avery  v.  Slack  17 
Wend.  50 


CHAPTER  IV. 

BY  AND  AGAINST  PUBLIC  OFFICEES. 
ARTICLE  I. 

ACTIONS  BY   PUBLIC   OFEICEES. 

Section  1.  In  general.  The  statute  provides  that  actions  may 
be  brought  by  the  supervisors  of  a  county  ;  by  the  loan  officers 
and  commissioners  of  loans  of  a  county ;  by  county  superin- 
tendents of  the  poor ;  by  supervisors  of  towns  ;  by  overseers  of 
the  poor  of  the  several  towns ;  by  commissioners  of  common 
schools  and  commissioners  of  highways  of  the  several  towns ;  by 
trustees  of  school  districts,  and  by  trustees  of  gospel  and  school 
lots.  2  R.  S.  473  (494),  §  92.  It  may  be  stated  in  general,  how- 
ever, that  all  public  officers,  though  not  expressly  authorized  by 
statute,  have  a  capacity  to  sue  commensurate  with  their  public 
trusts  and  duties.  Supervisor  of  Galway  v.  Stimson,  4  Hill,  136 ; 
Todd  V.  Birdsall,  1  Cow.  260.  See  Claris sey  v.  Metropolitan 
Fire  Department,  1  Sweeny,  224 ;  S.  C,  7  Abb.  N.  S.  352.  Where 
a  public  office  is  instituted  by  the  legislature,  an  implied  authority 
is  conferred  on  the  officer  to  bring  all  suits,  as  incident  to  his 
office,  which  the  proper  and  faithful  discharge  of  his  official 
duties  requires.  Overseers  of  Pittstown  v.  Overseers  of  Platts- 
turgJi,  18  Johns.  407.  See  People  v.  Supervisors  of  N.  T.,  32 
N.  Y.  (5  Tiflf.)  473. 

Section  2.  What  actions  may  be  brought.  Actions  may  be 
brought  by  the  officers  named  in  the  preceding  section  upon  any 
contract  lawfully  made  with  them,  or  their  predesessors,  in  their 
official  character,  to  enforce  any  liability  or  any  duty  enjoined 
by  law,  to  such  officers,  or  the  body  which  they  represent ;  to 
recover  any  penalties  or  forfeitures  given  to  such  officers,  or  the 
bodies  whom  they  represent ;  and  to  recover  damages  for  any 
injuries  done  to  the  property  or  rights  of  such  officers,  or  of  the 
bodies  represented  by  them.  2  R.  S.  473  (495),  §  92.  See,  ante, 
Vol.  1,  p.  103. 
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Section  3.  In  whose  name  action  brought.  Such,  actions  may 
be  brought  by  the  officers  in  their  own  names,  with  the  addition 
of  the  names  of  their'  respective  offices,  notwithstanding  the  con- 
tract or  obligation  on  which  the  same  are  founded  may  have 
been  made  with  or  to  any  predecessor  of  such  officers  in  their 
individual  names  or  otherwise,  and  notwithstanding  any  right 
of  action  may  have  accrued  previous  to  the  time  when  the  officers 
commencing  such  suit  entered  upon  the  duties  of  their  office. 
2  R.  S.  473  (495),  §  93.  See,  ante,  Yol.  1,  p.  103.  In  cases,  how- 
ever, where,  by  special  provision  of  the  law,  actions  are  directed 
to  be  brought  by  any  public  bodies,  in  the  name  of  any  such 
body,  the  same  must  be  brought  in  such  name  by  the  persons 
representing  such  body  then  in  office.  Id.,  §  94.  See  Hathaway 
V.  The  Town  of  Homer,  5  Lans.  273.  As  to  the  manner  of  suing 
in  actions  for  penalties,  see,  ante,  Vol.  1,  p.  104. 

Section  4.  Non-abatement  of  action.  No  action  commenced  by 
any  of  the  officers  mentioned  {ante,  §  1)  shall  be  abated  or 
discontinued  by  the  death  of  such  officers,  their  removal  from,  or 
resignation  of  their  offices,  or  the  expiration  of  their  term  of 
office  ;  but  the  court  in  which  any  such  action  shall  be  pend- 
ing shall  substitute  the  names  of  the  successors  in  such  office 
upon  the  application  of  such  successors,  or  of  the  adverse 
party.  2  E,.  S.  474  (496),  §  100.  It  is  held,  under  this  provision 
of  the  statute,  to  be  optional  with  the  parties  authorized  to  apply 
for  a  substitution,  whether  they  will  make  such  application  or 
not ;  and  that,  until  the  successor  in  office,  or  the  adverse  party, 
makes  such  application,  the  suit  shall  proceed  in  the  names  of 
the  original  parties.  Goleffrove  v.  Breed,  2  Denio,  125  ;  Man- 
cJiester  v.  Herrington,  10  N.  Y.  (6  Seld.)  164 ;  Board  of  Excise 
of  Ontario  County  v.  Garlinghouse,  45  N.  Y.  (6  Hand)  249  ; 
affirming  S.  C,  60  Barb.  338. 

Section  5.  Costs.  In  all  suits  and  proceedings  prosecuted  by 
county  or  town  officers,  costs  are  recoverable,  as  in  like  cases  by 
individuals.    1  R.  S.  384  (357),  §  6  ;  id.  357  (830),  §  8. 


AETICLE  II. 

ACTION'S   AGAINST  PUBLIC   OFHICEES. 

Section  1.  How  brought.    Actions  against  the  officers  named 
{ante,  art.  1,  §  1),  must  be  brought  against  them  individually, 
Vol.  VI. —39 
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specifying  in  the  process,  pleadings  and  proceedings,  their  name 
of  office.  2  R.  S.  473  (495),  §  96  ;  Supervisor  of  Galway  v. 
Stimson,  4  Hill,  136  ;  Comrs.  of  Highways  of  Cortlandmlle  v. 
Peck,  5  idi.  215  ;  Townof  DuaneshurgTiy.  JenTcin^,  46  Barb.  294, 
310 ;  Wild  V.  Supervisors  of  Columbia  County,  9  How.  315 ; 
Hathaway  v.  Town  of  Homer,  5  Lans.  267,  273.  See  Agent  of 
Mount  Pleasant  Prison  v.  Pikeman,  1  Denio,  279.  Such 
actions  may  be  commenced  in  the  same  manner  as  against  indi- 
viduals.   2  R.  S.  474  (495),  §  96. 

Section  2.  On  contracts  of  predecessors.  Where  any  contract 
has  been  entered  iuto,  or  any  liability  has  been  incurred  by,  or 
in  behalf  of,  any  county  or  town,  by  any  officer  thereof  within 
the  scope  of  his  authority,  the  same  remedies  may  be  had  against 
any  successor  of  such  officer,  in  his  official  character,  as  might 
have  been  had  against  such  officer  if  he  had  continued  in  office. 
2  R.  S.  474  (496),  §  98  ;  Silver  v.  Cummings,  7  Wend.  181 ;  Pot- 
ter V.  Davis,  Hill  &  Denio,  394 ;  Gillis  v.  Space,  63  Barb.  177. 
And  in  an  action  against  such  an  officer,  on  the  contract  of  his 
predecessor,  it  is  not  necessary  to  aver  a  promise  or  engagement 
on  the  part  of  the  defendant.  It  is  enough  to  set  forth  the  con- 
tract on  which  the  action  is  brought.  Morse  v.  Earl,  13  Wend.  271. 

Section  3.  Bail.  In  an  action  against  county  and  town  officers, 
the  defendants  cannot  be  held  to  bail  in  any  case,  unless  upon 
the  order  of  a  judge  of  the  court  in  which  the  action  is  com- 
menced, founded  upon  proof,  by  affidavit,  that  the  same  is 
brought  for  some  personal  misconduct  in  office,  or  upon  some 
personal  liability  assumed  or  incurred  by  such  defendants  in 
their  official  character.    2  R.  S.  474  (495),  §  96  ;  id.,  §  97. 

Section  4.  Abatement  of  action.  No  suit  commenced  against 
any  of  the  county  or  town  officers  before  mentioned  (ante,  art.  1, 
§  1)  shall  be  abated  or  discontinued  by  the  death  of  such  officers, 
their  removal  from  or  resignation  of  their  offices,  or  the  expira- 
tion of  their  term  of  office  ;  but  the  court,  in  which  any  such 
action  shall  be  pending,  shall  substitute  the  names  of  the  suc- 
cessors in  such  office,  upon  the  application  of  such  successors,  or 
of  the  adverse  party.     2  R.  S.  474  (496),  §  100.    See,  ante,  art.  1, 

§4. 

Before  any  new  defendant  can,  however,  be  so  substituted,  with- 
out his  consent,  at  least  fourteen  days'  notice  of  the  application 
for  that  purpose  must  be  personally  served  on  him.  2  R.  S. 
474  (496),  §  101. 
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Section  5.  Actions  against,  where  tried.  On  this  subject,  see, 
ante.  Vol.  1,  p.  183. 

Section  6.  Costs.  Costs  are  recoverable  against  county  and 
town  officers  as  in  the  like  cases  against  individuals.  1  R.  S.  357 
(330),  §  8 ;  id.  384  (357),  §  6.  But  such  officers  are  not  liable 
individually  for  costs,  although  their  individual  names  appear 
on  the  record  ;  provided  it  also  appears,  in  actions  by  them,  that 
they  sued  in  their  representative  character,  for  the  benefit  of  their 
constituents,  and  not  for  their  own  benefit.  The  remedy  of  the 
party  entitled  to  costs  is  by  application  to  the  supervisors  of  the 
county,  to  be  levied  as  other  contingent  charges  of  the  town  or 
county.  A-oery  v.  Slack,  19  Wend.  50.  See  People  v.  Super- 
visors of  Delaware  Co.,  12  How.  60. 

Section  7.  Judgment.  Judgments  recovered  against  county 
or  town  officers  in  actions  prosecuted  by  or  against  them,  in  their 
name  of  office,  are  by  statute  made  county  or  town  charges  as 
the  case  may  be,  and  when  levied  and  collected  must  be  paid  tb 
the  person  to  whom  the  same  shall  have  been  adjudged.  1 R.  S. 
384  (357),  §  6  ;  id.  357  (330j,  §  8.  See  People  v.  Supervisors  of 
Delaware,  12  How.  50.    And  see,  ante,  chap.  3,  art.  2,  §§  6,  8. 

Section  8.  Execution,  when  not  to  issue.  Where  judgment  is 
recovered  against  the  board  of  supervisors,  or  the  county  super- 
intendent of  the  poor  of  any  county,  or  against  any  town,  or  the 
supervisor,  or  the  overseers  of  the  poor  thereof,  no  execution 
shall  be  awarded  or  issued  upon  such  judgment  unless  the  same 
shall  have  been  rendered  for  the  costs  of  a  suit  commenced  by 
any  of  the  said  officers  in  their  individual  names  ;  in  which  cases 
such  costs  shall  be  collected  of  the  plaintiffs  individually,  and  the 
amount  thereof  shall  be  allowed  to  them  in  their  account  of  offi- 
cial expenditures  by  the  board  authorized  to  audit  such  accounts, 
if  such  suit  appear  to  have  been  necessarily  commenced  in  good 
faith.  2  R.  S.  475  (497),  §  107.  See  Avery  y.  Slack,  19  Wend.  50 ; 
Boyce  v.  Supervisors  of  Cayuga,  20  Barb.  294 ;  People  v.  Super- 
visors of  Delaware,  9  Abb.  N.  S.  408  ;  12  How.  50. 

Section  9.  Execution  against  certain  officers.  In  suits  by  and 
against  the  officers  mentioned  {ante,  art.  1,  §1),  the  debt,  damages 
or  costs  recovered  against  them  shall  be  collected  in  the  same 
manner  as  against  individuals  ;  and  the  amount  so  collected  shall 
be  allowed  to  them  in  their  official  accounts.  2  R.-  S.  476  (497), 
§  108.  See  Van  Alstyne  v.  Freday,  41  N.  Y.  (2  Hand)  174 ; 
Allen  V.  Clark,  65  Barb.  563,  571 ;  Silver  v.  Cummings,  7  Wend. 
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181,  184 ;  Paddock  v.  Symonds,  11  Barb.  117  ;  People  v.  Super- 
visors of  Delaware,  12  How.  50. 

Section  10.  Mandamus.  To  warrant  a  suit  against  a  board  of 
supervisors,  as  representing  the  county,  there  must  be  some  duty 
of  the  county,  and  the  case  must  be  such  that  an  action,  founded 
upon  that  duty,  is  the  appropriate  remedy.  Where  the  duty 
relied  upon  is  a  duty,  not  of  the  county,  but  of  the  board  of 
supervisors,  no  action  will  lie,  a  manda/mus  being  the  proper 
remedy.  Boyce  v.  Sv/pernisors  of  Cayuga,  20  Barb.  294,  and 
cases  there  cited.  See  BucTc  v.  City  of  LocTcport,  43  How.  361, 
363  ;  S.  C,  6  Lans.  251. 

The  remedy  for  disobedience  of  a  mandamus  in  such  cases  is 
not  by  attachment  against  the  board,  but  against  the  individual 
members  guilty  of  contempt.  People  v.  Supervisors  of  Dela- 
icare,  9  Abb.  N.  S.  408 ;  S.  C,  45  N.  Y.  (6  Hand)  196.  See  People 
V.  HawUns,  46  N.  Y.  (1  Sick.)  9. 


CHAPTER  V. 

BY  AND  AGAINST  PAETNEES. 
ARTICLE  I. 

ACTIOIirS   BT   PARTNBK8. 

Section  1.  Between  partners.  It  is  stated,  as  a  general  rule, 
that  partners  cannot  sue  each  other  at  law  for  any  thing  relating 
to  their  partnership  concerns,  unless  there  has  been  a  settlement, 
a  balance  struck,  and  an  express  promise  to  pay.  Bouton  v. 
Bouton,  40  How.  217  ;  Pattison  v.  BlancJiard,  6  Barb.  537 ;  S.  C. 
atfirmed,  5  JST.  Y.  (1  Seld.)  186  ;  Oridley  v.  DoZe,'  4  N.  Y.  (4  Comst.) 
486  ;  Westerlo  v.  Emrtson,  1  Wend.  532 ;  Hoisted  v.  ScJimelzel, 
17  Johns.  80 ;  Murray  v.  Bogert  14  id.  318  ;  Qasey  v.  Brush,  2 
Caines,  293  ;  Smith  v.  Small,  54  Barb.  223. 

Thus,  a  partner  cannot  sue  his  copartner  for  damages  for  fraud- 
ulent removal  of  firm  property  {Cary  v.  Williams,  1  Duer,  667) ; 
nor  can  one  partner  maintain  replevin  against  another  partner 
for  the -recovery  of  the  exclusive  possession  of  the  partnership 
stock.  Each  is  entitled  to  the  possession,  and  the  possession  of 
each  is  the  possession  of  both.  Azel  v.  Betz,  2  B.  D.  Smith,  188  ; 
Koningsburg  v.  Launitz,  1  id.  215.  But  where  two  persons  are 
partners,  and  one  of  them  finds  the  stock  and  the  other  does  the 
work,  and  the  working  partner  absconds,  the  partner  finding  the 
stock  can  maintain  replevin  for  it  in  his  own  name,  if  it  be  taken 
from  the  possession  of  the  working  partner  before  he  has  begun 
to  work  it  up.  Boynton  v.  Page,  13  Wend.  425.  See  Russell 
v.  Allen,  13  N.  Y.  (3  Kern.)  173  ;  Foster  v.  Magee,  2  Lans.  182  ; 
Tell  V.  Beyer,  38  N.  Y.  (11  Tiff.)  161.  So  the  rule  that  one  part- 
ner cannot  sue  another  is  held  not  to  be  applicable  to  an  action 
for  fraud  between  the  parties  to  a  joint  adventure  in  a  purchase 
of  land,  ^fter  they  had  severed  their  interests  by  conveying  the 
land  and  dividing-  the  proceeds.  Bart  v.  WalTcer,  3  Daly,  136. 
And  where  no  matter  of  account  is  involved,  and  the  money  will 
not,  when  recovered,  belong  to  the  firm,  there  is  no  objection  to 
an  action  between  partners  upon  the  ground  of  partnership  con- 
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nection.    Howard  v.  France,  43  N.  Y.  (4  Hand)  593.     See  Crater 
V.  Bininger,  45  N.  Y.  (6  Hand)  545  ;  affirming  S.  C,  54  Barb.  155. 

Where  a  balance  is  struck  and  admitted  to  be  due  on  partner- 
ship transactions,  and  there  is  a  promise  to  pay,  it  is  clear  that 
there  may  be  a  recovery  in  an  action  at  law  {GlarTc  v.  Dibble,  16 
Wend.  601 ;  PowelVv.  Noye,  23  Barb.  184.  See  Luce  v.  Harts- 
Tiorn,  7  Lans.  331),  even  though  some  triiiing  matters  between  the 
partners  and  third  persons  remain  unadjusted.  Powell  v.  Noye, 
23  Barb.  184.  See  Westerlo  v.  Everison,  1  Wend.  532  ;  KoeJiler 
V.  Brown,  2  Daly,  79  ;  S.  C,  31  How.  235.  But  the  promise  to 
pay  must  be  express  {Casey  v.  Brush,  2  Caines,  293;  Halsted 
V.  ScTimelzel,  17  Johns.  80),  and  receiving  an  account  and  retain- 
ing it  without  objection  is  held  not  to  import  a  sufficient  promise. 
Casey  v.  Brush,  2  Caines,  293.  So,  one  partner  cannot  sue  the 
other  at  law  unless  a  balance  has  been  struck,  even  though  the 
partnership  was  confined  to  a  particular  adventure  and  has  com- 
pletely terminated.     Attwater  v.  Fowler,  1  Hall,  180. 

One  partner  may  maintain  an  action  at  law  against  another  for 
a  breach  of  the  copartnership  articles  in  dissolving  before  the 
period  limited  therein.  Bagley  v.  Smith,  10  N.  Y.  (6  Seld.)  489. 
See  Van  Wess  v.  Fisher,  5  Lans.  236  ;  Howard  v.  France,  43  N. 
Y.  (4  Hand)  593,  596.  And  after  a  division  of  a  specific  fund,  a 
partner  may  sue  for  his  allotted  portion.  Crosby  v.  Nichols,  3 
Bosw.  450. 

An  action  at  law  cannot  be  maintained  between  the  members 
of  two  firms  hawng  one  member  common  to  both  ;  but  an  equita- 
ble action  may,  provided  the  plaintiffs  clearly  show  equities 
upon  all  the  circumstances  of  the  case  entitling  them  to  relief. 
Englis  v.  Furniss,  2  Abb.  333  ;  S.  C,  4  E.  D.  Smith,  587. 

As  to  an  accounting  between  partners,  see  subject  of  Account- 
ing, ante.  Vol.  5,  chap.  10. 

(Section  2.  When  partners  must  join  as  plaintiffs.  As  to  the 
joinder  of  partners  as  plaintiffs,  the  general  rule  under  the  Code 
now  is,  that  every  partner,  active  or  dormant,  open  or  secret, 
having.any  interest  in  the  subject  in  controversy,  is  a  necessary 
party  plaintiff  in  an  action  for  the  recovery  of  a  partnership 
debt  founded  upon  a  partnership  contract,  whether  the  relief 
sought  is  legal  or  equitable.  Secor  v.  Keller,  4Duer,416  ;  Code, 
§  111.  See,  as  to  the  rule  prior  to  the  Code,  Flatt  v.  Halen,  23 
Wend.  456  ;  ClarTcson  v.  Carter,  3  Cow.  84. 

Suits  in  relation  to  the  affairs  of  a  limited  partnership  may  be 
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brought  by  the  general  partners  without  joining  the  special  part- 
ners. Laws  1864,  chap.  43.  See  ScJiuUen  v.  Lord,  4  E.  D. 
Smith,  206.  And  where  a  suit  is  brought  between  two  firms  hav- 
ing a  common  partner,  such  partner  may  elect  to  become  plain- 
tiff or  defendant,  and  the  other  partners  may  sue  or  defend  with- 
out him.  Code,  §  119  ;  Cole  v.  Reynolds,  18  N.  Y.  (4  Smith)  76 ; 
King  stand  v.  Braisted,  2  Lans.  17,  20. 

In  an  action  upon  a  chose  in  action  or  demand  belonging  to  a 
partnership,  the  sun^iviug  partner  is  the  real  party  in  interest, 
although,  under  an  arrangement  between  the  partners,  the  rep- 
resentatives of  a  deceased  partner  are  entitled  to  the  proceeds 
thereof.  The  test  is,  was  it  partnership  property  at  the  death 
of  the  deceased  partner  ?  If  so,  the  debtor  cannot  insist  that  such 
representatives  be  made  parties.  Dabp  v.  Ericsson,  45  JST.  Y. 
(6  Hand)  786. 

A  fraud  by  a  partner  on  his  copartners  does  not  work  a  joint 
injury  for  which  the  injured  partners  can  unite  in  a  common-law 
action.  The  damage  sustained  by  each  is  in  proportion  to  his 
interest  in  the  partnership,  and  he  must  bring  a  separate  suit  to 
recover  it.  Calkins  v.  Smith,  46  N.  Y.  (3  Sick.)  614 ;  S.  C,  8 
Am.  R.  575.  But  where,  in  an  action  brought  by  two  plaintiffs, 
they  fail  to  establish  a  joint  interest,  but  a  separate  cause  of 
action  in  favor  of  one  of  the  plaintiffs  is  established,  the  court  has 
power,  under  section  274  of  the  Code,  to  give  judgment  in  favor 
of  the  one  and  against  the  other  ;  but  it  is  not  bound  so  to  do,  and 
a  judgment  against  both  is  not  erroneous.  Id. 

It  is  held  that  partners  may  sue  for  damages  in  an  action  for 
libel,  to  recover  for  injury  done  to  the  business  or  credit  of  the 
firm.  Taylor  v.  Church,  10  IS".  Y.  Leg.  Obs.  87 ;  S.  C,  1  E.  D. 
Smith,  279.  And  partners,  as  such,  may  unite  in  an  action 
against  an  innkeeper  for  loss  of  goods.  Needles  v.  Howard,  1 
E.  D.  Smith,  54. 

Section  3.  How  to  sue.  The  parties  to  a  copartnership  may 
give  it  such  name  as  they  please,  and  all  contracts,  obligations 
and  notes,  made  with  or  given  to  such  firm,  may  be  prosecuted  in 
the  individual  names  of  its  members.  Crawford  v.  Collins,  45 
Barb.  269  ;  S.  C,  30  How.  398.  Suit  should  not  be  brought  in  the 
name  of  the  firm.  Bentley  v.  Smith,  3  Caines,  170.  And  the 
partners  must  show  themselves  to  be  the  persons  composing  the 
firm.    McGregor  v.  Cleveland,  5  Wend.  475. 

Suits  in  relation  to  the  business  of  a  limited  partnership, ma^s 
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be  brought  and  conducted  by  the  general  partners,  in  the  same 
manner  as  if  there  were  no  special  partners.  1  R.  S.  766  (719), 
§  14.     See  ScTiuUen  v.  Lord,  4  E.  D.  Smith,  206. 

Section  4.  Complaint.  A  distinct  averment  in  the  complaint 
of  partnership  between  the  plaintiffs  is  necessary  only  when  the 
right  of  action  depeftds  upon  the  partnership.  Loper  v.  Welch, 
3  Duer,  644.  See  OecTis  v.  Cook,  3  Duer,  161 ;  Anable  v.  Steam 
Engine  Co.,  16  Abb.  286  ;  S.  C.  affirmed,  25  N.  Y.  (11  Smith)  470. 

A  surviving  partner  may  maintain  an  action  in  his  own  name 
for  a  debt  incurred  to  the  partnership  during  its  existence,  with- 
out setting  out  the  partnership,  or  the  death  of  his  copartner  or 
his  survivorship.  Lachaise  v.  Libhy,  13  Abb.  6  ;  S.  C,  21  How. 
362  ;  Mc  Yean  v.  Scott,  46  Barb.  379  ;  Bernard  v.  Wilcox,  2  Johns. 
Cas.  374.  And  where  the  surviving  partner  has  no  interest  in  a 
cause  of  action,  the  representative  of  a  deceased  one  may  main- 
tain the  action  in  his  own  name.  RacJcett  v.  Belden,  40  How. 
289. 

As  to  the  complaint  in  an  action  for  an  accounting,  see,  ante. 
Vol.  5,  Accounting  ;  and  see  Davis  v.  Grove,  27  How.  70  ;  S.  C, 
2  Rob.  134,  635. 


^) 


ARTICLE  II. 

ACTION'S  AGAISrST  PAETNERS. 

Section  1.  Parties  defendant. 

a.  General  partnerships.  In  actions  against  partnerships,  as 
a  general  rule,  all  known  partners  must  be  joined  as  defendants. 
Wooster  v.  Chamierlin,  28  Barb.  602.  If,  however,  credit  is 
given  to  a  firm  supposed  to  consist  of  a  certain  number  of  per- 
sons, the  persons  extending  such  credit  may  sue  tlie  known 
partners  without  joining  others  unknown  at  the  time  of  the  trans- 
action on  which  the  suit  is  founded,  and  whose  connection  with 
the  firm  was  in  no  way  notorious  or  disclosed.  North  v.  Bloss, 
30  N.  Y.  (3  Tiff.)  374  ;  Brown  v.  Birdsall,  29  Barb.  549  ;  Hurl- 
but  V.  Post,  1  Bosw.  28. 

All  actions  brought  in  respect  of  any  contract  entered  into  by 
or  on  behalf  of  a  copartnership  firm,  before  the  death  of  a  part- 
ner, must  be  brought  against  the  surviving  members  of  the  firm 
alone.  The  representatives  of  a  deceased  partner  cannot  be  sued 
in  respect  of  such  contract  {Oarrere  v.  Spofford,  46  How.  294), 
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unless  it  is  shown  that  the  surviving  partner  is  insolvent.  Rich- 
ter  V.  Poppenhausen,  42  N.  Y.  (3  Hand)  373  ;  S.  C,  9  Abb.  N.  S. 
263  ;  Voorhis  v.  CMlds'  Executor,  17  N.  Y.  (3  Smith)  354.  See 
Hackett  v.  Belden,  40  How.  289  ;  Pope  v.  Cole,  50  N.  Y.  (10  Sick.) 
124.  But  an  action  will  lie  for  the  recovery  of  a  partnership 
debt  against  the  representatives  of  a  deceased  partner,  after  the 
recovery  of  a  judgment  therefor  against  the  survivor  and  the 
return  of  an  execution  unsatisfied  ;  notwithstanding  it  may  be 
shown  that  the  survivor  had  property  out  of  which  the  execu- 
tion might  have  been  satisfied,  which  was  not  discovered  by  the 
sheriff.    Pope  v.  Cole,  50  N.  Y.  (10  Sick.)  124. 

5.  LiTnited  partner  ships.  General  partners  only  are  necessary 
defendants  in  actions  against  limited  partnerships  (1  R.  S.  766 
[719],  §  14) ;  but  where  the  name  of  any  special  partner  is  used 
in  the  firm  with  his  privity,  he  must  be  deemed  a  general  partner. 
See  Madison  Co.  Bank  v.  Oould,  5  Hill,  309  ;  Schulten  v.  Lord, 
4  E.  D.  Smith,  206  ;  Ward  v.  Newell,  42  Barb.  482  ;  1  R.  S.  766 
(718),  §  13.  As  to  actions  between  firms  having  a  common  part- 
ner, see,  ante,  Yol.  1,  p.  136. 

Section  2.  Pleadings.  Where  an  action  is  brought  against 
partners,  or  an  association  unincorporated,  and  some  are  omitted, 
those  who  are  sued  can  take  advantage  of  such  omission  only  by 
pleading  it.  The  mere  objection  that  there  are  others  who  are 
liable  is  not  enough ;  but  the  names  must  be  given.  Kingsland 
V.  Braisted,  2  Lans.  17. 

Section  3.  Trial.  The  proceedings  on  the  trial  generally,  in 
actions  against  partners,  are  similar  to  those  in  other  actions. 

Section  4.  Judgment  and  execution.  A  judgment  obtained 
against  one  partner,  whether  the  others  be  ostensible  or  secret, 
discharges  the  firm  from  liability  to  be  sued  for  the  same  debt. 
Peters  v.  Sandford,  1  Denio,  224  ;  Pierce  y.  Kearney,  5  Hill,  82  ; 
Suydam  v.  Barber,  6  Daer,  34  ;  McMaster  v.  Vernon,  3  id.  249. 
See,  as  to  enforcement  of  judgment,  etc.,  ante,  Vol.  4,  pp.  34, 
67,  91. 

Vol.  VI.  — 40 


CHAPTER  VI. 

BY  AND  AGAINST  HUSBAND  AND  WIFE. 
AETICLE  I. 

AOTIOJfS   BY  HUSBAND   AND  WIFE. 

Section  1.  When  to  be  joined  as  plaintiffs.  Under  the  practice 
of  this  State  prior  to  the  Code,  there  was  no  case  in  which  a  wife 
could  sue  alone.  But  under  the  Code  and  subsequent  statutes, 
there  are  but  few  cases  in  which  it  is  necessary  for  the  husband 
and  wife  to  join  in  an  action.  See,  ante,  Vol.  1,  pp.  110, 114,  where 
this  subject  is  fully  discussed;  Freeman  v.  Barber,  1  Hun's 
Sup.  Ct.  433 ;  S.  C,  3  Pars.  Sup.  Ct.  574. 

Where  the  action  relates  to  the  wife's  separate  property,  the 
husband  ought  not  to  be  made  a  co-plaintiff,  but  if  he  be,  the 
court  will  strike  out  his  name  as  a  plaintiff  {Ackley  v.  Tarbox, 
31  N.  Y.  [4  Tiff.]  ,'564) ;  or,  if  the  husband  be  joined  in  an  action 
concerning  the  wife's  separate  property,  the  defendant  may 
demur  to  the  complaint,  on  the  ground  that  it  does  not  state  a 
cause  of  action. in  favor  of  the  husband,  and  the  complaint  will 
be  dismissed  as  to  him.     Palmer  v.  Davis,  28  N.  Y.  (1  Tiff.)  242. 

Section  2.  When  wife  may  sue  alone.  In  actions  concerning 
her  separate  estate,  a  married  woman  may  sue  alone,  as  if  she 
were  a  feme  sole.  Code,  §  114.  So,  when  the  action  is  between 
herself  and  her  husband  she  may  sue  alone  (id.) ;  and  in  no  case 
need  she  prosecute  by  a  guardian  or  next  friend.  Id. 

A  married  woman  cannot  sue  her  husband  for  an  assault  and 
battery  {Longendyfce  v.  Longendyke,  44  Barb.  366) ;  nor  for 
slander  {Freethy  v.  Freethy,  42  id.  641.  See  Perkins  v.  Per- 
kins, 7  Lans.  25  ;  62  Barb.  537) ;  but  a  wife  owning  real  estate, 
as  tenant  in  common  with  her  husband,  can  maintain  an 
action  against  him  for  a  partition.  Moore  v.  Moore,  47  N.  Y. 
(2  Sick.)  467  ;  S.  C,  7  Am.  K.  466. 

A  married  woman,  domiciled  in  another  State,  and  by  the  laws 
thereof  holding  property  to  her  separate  use,  in  seeking  a  remedy 
to  recover  for  loss  or  injury  thereto  in  this  State,  is  governed  by 
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the  laws  thereof,  and  may  bring  an  action  in  her  own  name. 
Stone-man  v.  Erie  Railway  Go.,  52  N.  Y.  (7  Sick.)  429,  432. 

Where  a  married  woman  carries  on  business  in  her  own  name 
her  husband  should  not  be  joined  in  an  action  for  damages 
caused  by  a  servant  employed  by  her  in  such  business.  Gillies 
V.  Lent,  2  Abb.  N.  S.  455.  So,  an  action  may  be  maintained  by 
a  married  woman  alone,  for  an  assault  upon  herself  {Mann  v. 
Marsh,  35  Barb.  68;  S.  C,  21  How.  372) ;  or,  for  damages  for 
the  seduction  of  her  servant  {Badgley  v.  Decker,  44  Barb.  577) ; 
and  she  should  sue  alone  for  trespass  on  premises  she  has  hired 
{Fox  V.  Buff,  1  Daly,  196 ) ;  and  an  action  for  the  conversion  of 
the  wife's  property  may  be  in  her  own  name.  AcMeyv.  Tar- 
box,  31  N.  Y.  (4  Tiflf.)  564. 

It  seems  that  under  the  pre&ent  policy  of  this  State,  in  respect 
to  the  relations  of  husband  and  wife,  the  latter  can  sue  the  former 
to  enforce  any  right  affecting  her  separate  property  in  any  form 
of  action,  the  same  as  if  he  were  a  stranger.  Wright  v.  Wright, 
54  N.  Y.  (9  Sick.}  437. 

Section  3.  Complaint.  As  it  respects  her  separate  property, 
the  fact  of  coverture  has  ceased  to  have  any  relation  to  the  tech- 
nical right  of  maintaining  an  action  by  a  married  woman  ;  and 
the  allegation  of  coverture  in  the  complaint  is  no  longer  neces- 
sary.    Peters  v.  Fowler,  41  Barb.  467. 

A  general  averment  that  the  property  is  the  separate  property 
of  the  married  woman  is  not  bad  on  demurrer.  If  further  par- 
ticulars, as  to  the  time  and  manner  of  her  acquisition  of  the 
goods  constituting  her  separate  property,  are  material,  the  remedy 
of  the  defendant  is  by  motion,  under  section  160  of  the  Code. 
Spies  V.  Accessory  Transit  Co.,  5  Duer,  662.  See  Lippman  v. 
Petershurgh,  10  Abb.  254 ;  Wasserman  v.  Willett,  id.  63. 

Section  4.  Trial  and  proceedings  thereon.  In  actions  by  hus- 
band and  wife,  or  by  the  wife  alone,  the  cause  is  brought  to  trial, 
and  the  trial  is  conducted  substantially  as  in  other  cases. 

ARTICLE  II. 

ACTIONS  AGAINST  HUSBAND   AND   WIFE. 

Section  1.  When  to  be  joined  as  defendants.  As  to  the  cases 
in  which  husband  and  wife  should  be  joined  as  defendants,  and 
when  the  wife  may  be  sued  alone,  see,  ante,  Vol.  1,  pp.  124  to 
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126,  where  the  subject  is  fully  discussed.  It  may  be  added  that, 
in  an  action  against  a  married  woman  for  fraud  in  a  contract  for 
the  sale  of  her  real  estate,  made  by  her  husband  as  her  agent,  it 
is  not  necessary  to  join  the  husband.  It  is  a  matter  having 
relation  to  her  sole  and  separate  property,  and  under  the 
provisions  of  the  statute  of  1860,  as  amended  in  1862  (Laws  1862, 
chap.  172),  she  may  be  sued  the  same  as  if  she  were  a  feme  sole. 
Baum  V.  Mullen,  47  N.  Y.  (2  Sick.)  577. 

These  statutes  have  not  altered  the  common-law  liability  of 
the  husband  for  the  personal  torts  of  his  wife,  but  when  such 
torts  are  committed  in  the  management  and  control  of  her  sepa- 
rate property,  the  rule  is  changed,  and  she  only  is  liable.  Id. 
Thus,  an  action  may  be  maintained  against  her  alone  for  dam- 
ages done  by  the  straying  of  her  cattle  from  her  own  premises 
upon  adjoining  lands,  notwithstanding  her  husband  and  chil- 
dren reside  with  her  upon  the  lands,  and  both  the  land  and  the 
cattle  are  used  for  the  support  of  the  family.  Bowe  v.  Smith, 
45  N.  Y.  (6  Hand)  230 ;  affiming  S.  C,  55  Barb.  417 ;  S.  C,  37 
How.  37.    See  Fiske  v.  Bailey,  51  N.  Y.  (6  Sick.)  150. 

A  married  woman  who,  upon  ceasing  to  carry  on  business,  per- 
mits her  husband  to  do  so  on  her  credit,  may  be  held  liable  as  if  she 
had  a  separate  business.  Bodine  v.  Killeen,  53  N.  Y.  (8  Sick.)  93. 

Since  the  act  of  1853  (Laws  of  1853,  chap.  576),  the  husband 
may  be  joined  with  his  wife  as  a  defendant  in  an  action  to  recover 
a  debt  contracted  by  her  before  marriage.  Lennox  v.  Mldred, 
65  Barb.  410 ;  S.  C,  1  Pars.  Sup.  Ct.  140. 

Section  2.  Action,  how  commenced.  Actions  against  husband 
and  wife,  as  in  other  cases,  are  commenced  by  the  service  of  a  sum- 
mons. In  cases  where  no  attempt  is  made  to  charge  the  wife's 
separate  estate,  service  upon  the  husband  is  service  upon  both. 
Foote  V.  Lathrop,  53  Barb.  183  ;  Eckerson  v.  Yollmer,  11  How. 
42.  See  Northrup  v.  Wheeler,  43  id.  122.  Thus,  in  an  action 
against  husband  and  wife,  affecting  the  husband's  real  property 
only,  he  is  authorized  and  required  to  have  an  appearance  en- 
tered for  his  wife  upon  service  of  summons  on  him  alone  and 
without  authority  from  her.  Lathrop  v.  HeacocTc,  4  Lans.  1. 
But  it  is  otherwise  where  the  action  affects  the  wife's  separate 
estate.  As  to  that  the  process  must  be  served  upon  her ;  and 
she  is  not  bound  by  the  acts  of  an  attorney  who  appears  for  her 
without  her  authority  or  knowledge.  lb.  See  Harley  v.  Bitter, 
9  Abb.  400 ;  S.  C,  18  How.  147. 
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Section  3.  Pleadings.  In  an  action  npon  a  contract  executed 
by  a  married  woman  it  is  not  necessary  to  allege  in  the  com- 
plaint that  the  contract  was  executed  in  her  business,  or  for  the 
benefit  of  her  separate  estate  (Hier  v.  Staple/t,  51  N.  Y.  [6  Sick.  J 
136)  ;  or,  that  she  is  a  married  woman  {Hudson  v.  Huyler,  6 
Abb.  N.  S.  288) ;  nor  is  it  necessary  to  ask  judgment  charging 
her  separate  estate.  Hier  v.  Staples,  51  N.  Y.  (6  Sick.)  13  ;  Corn 
Ex.  Ins.  Go.  V.  BabcocJc,  42  N.Y.  (3  Hand)  613.  The  complaint 
may  be  framed  as  if  the  defendant  was  a/eme  sole  ;  and  if  cover- 
ture is  interposed  as  a  defense,  testimony  proving  the  contract 
to  be  enforceable  against  a/eme  covert  is  proper  in  reply.  Hier 
V.  Staples,  51  N.Y.  (6  Sick.)  136.  The  better  practice  is,  how- 
eve"r,  said  to  be  to  allege  that  the  defendant  was  a  married  woman 
when  she  executed  the  agreement,  and  to  pray  judgment  in  the 
language  of  the  execution  authorized  to  be  levied  and  collected 
against  her  from  her  separate  property,  and  not  otherwise.  See 
Moak'  s  Van  Sant.  PI.  371  ;  Code,  §  287  ;  Schlesinger  v.  Hexter, 
2  Jones  &  Sp.  499,  604 ;  CoMne  v.  St.  Jolin,  12  How.  336  ;  Sexton 
V.  Fleet,  15  id.  106 ;  S.  C,  6  Abb.  9 ;  Palen  v.  Lent,  5  Bosw. 
713  ;  Francis  v.  Jioss,  17  How.  561. 

A  complaint  against  a  married  woman  to  recover  for  services 
rendered  in  her  separate  business  must  allege  that  such  business 
was  carried  on  in  this  State,  or  in  some  other  State  having  a 
similar  law.  Waldron  v.  Ritchings,  3  Daly,  288  ;  S.  C.,  9  Abb. 
N.  S.  359  ;  Arnold  v.  Bernard,  8  id.  116. 

Under  the  statute  (Laws  1860,  chap.  157,  §  1)  which  exempts 
the  separate  property  of  a  married  woman  from  liability  for 
debts  of  her  husband,  except  such  as  may  have  been  contracted 
for  the  support  of  "herself  or  her  children,'"  it  is  not  sufficient 
to  allege  in  the  complaint  in  an  action  to  charge  her  estate  that 
the  debt  was  contracted  for  the  support  of  herself  and  h.&c  family. 
Valentine  v.  Lloyd,  4  Abb.  N.  S.  371.  See  Smith  v.  Allen,  1 
Lans.  101.  So,  it  seems  the  complaint  should  aver  that  judg- 
ment has  been  obtained  against  the  husband,  and  could  not  be 
collected  by  due  course  of  law.  Id.  See,  also,  Labaree  v.  Colby, 
99  Mass.  559. 

Complaint  against  a  married  woman  on  her  contract. 

{Title  of  cause) 

The  plaintiff  above  named  complains  and  alleges  : 

I.  That  the  defendant  is  the  wife  of  one  A.  B.  ; 
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II.  That  at  the  time  of  making  the  note  hereinafter  mentioned 
the  defendant  was,  and  still  is,  seized  in  fee  {or  otherwise)  in  her 
own  separate  right  of  a  farm  in  the  town  of  and  county  of 

,  containing  about  acres  of  land,  of  the  value  of 

III.  That  on  the  day  of  ,  18    ,  at         ,  in  consider- 
ation of  the  said  note,  the  plaintiff  sold  and  delivered  to  the- 
defendant  ten  cows,   of  the  value  of    $  ,  which  were 
used  to  stock  her  said  farm  {if  the  consideration  was  not  a  direct 
heneflt  to  the  defendant  or  her  estate,  substitute  the  following ;); 

III.  That  on  the  day  of  ,  18  ,  at  ,  in  consid- 
eration of  the  said  note,  and  at  the  request  of  the  defendant,  the 
plaintiff  delivered  to            twenty  cows,  of  the  value  of  $  ; 

IV.  That  in  consideration  thereof  the  defendant  agreed  to 
charge  her  said  estate  with  the  amount  of  the  said  note  {set  forth 
the  note  in  the  usual  manner) 

Wherefore  the  plaintiff  demands  judgment : 

1.  That  the  said  note  be  a  charge  upon  the  said  estate  of  the 
defendant ; 

2.  That  the  said  estate  be  applied  to  the  payment  of  the  sum 
of  $  ,  with  interest  from  the  day  of  ,  18     ; 

3.  That  a  receiver  be  appointed  to  take  possession  of  the  same 
for  that  purpose. 

Section  4.  Defense.  In  an  action  upon  a  promissory  note  by  an 
indorsee,  an  answer  alleging  that  at  and  before  the  making  of 
the  note  the  defendant  was,  and  still  is,*  a  married  woman  prima 
facie  sets  up  a  good  defense.  Scudder  v.  Gori,  18  Abb.  223  ;  S. 
C,  3  Eob.  661.  A  married  woman  cannot  give  h^  own  accom- 
modation note  for  others  so  as  to  bind  herself  or  her  estate.  Id. 

Section  5.  Arrest.  A  married  woman  cannot  be  arrested  in  a 
civil  action.  Baldwin  v.  Kimmel,  16  Abb.  353  ;  S.  C,  1  Rob. 
109 ;  Schaus  v.  Putscher,  25  How.  463.  And  see,  on  this  sub- 
ject, ante,  Vol.  1,  pp.  599,  631. 

Section  6.  Judgment^  etc.  In  actions  against  a  married  woman 
relative  to  her  sole  and  separate  property  the  husband  is  exon- 
erated from  all  costs  and  damages  recovered,  and  the  judgment 
is  made  a  charge  upon  the  separate  property  of  the  wife,  which 
may  be  enforced  by  execution  against  it,  in  the  same  manner  as 
if  she  were  sole.  Laws  1862,  chap.  172  ;  ante,Yol.  1,  p.  125.  And 
this  rule  applies  to  actions  ex  delicto  as  well  as  to  actions  ex 
contractu.  Id.;  Rowe  v.  Smith,  38  How.  37  ;  S.  C,  55  Barb.  417  ; 
S.  C.  affirmed,  45  N.  Y.  (6  Hand)  230  ;  MsTce  v.  Bailep,  51  N.  Y. 
(6  Sick.)  150  ;  Baum  v.  Mullen,  47  N.  Y.  (2  Sick.)  577. 

Although  an  action  may  be  maintained  against  the  husband 
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and  wife  jointly,  for  any  debt  of  the  wife  contracted  before  mar- 
riage, tJie  execution  on  any  judgment  in  such  action  shall  issue 
against,  and  such  judgment  shall  bind,  the  separate  estate  and 
property  of  the  wife  only,  and  not  that  of  the  husband.  Laws 
1853,  chap.  576  ;  Lennox  v.  Mdred,  65  Barb.  410  ;  S.  C,  1  Pars. 
Sup.  Ct.  140. 


CHAPTER  VII. 

BY  AND  AGAINST  INFANTS. 
ARTICLE  I. 

ACTION'S  BY  IKFANTS. 

Section  1.  Right  to  sue.  The  Revised  Statutes  provide  that 
virhen  an.  infant  shall  have  any  right  of  action  to  recover  real 
property,  or  the  possession  thereof,  or  to  recover  any  debt  or 
damages,  he  shall  be  entitled  to  maintain  a  suit  thereon,  and 
the  same  shall  not  be  deferred  or  delayed  on  accoimt  of  such 
infant  not  being  of  full  age.     2  R.  S.  445  (465),  §  1. 

Section  2.  How  to  sne.  Under  the  practice  prior  to  the  Code, 
an  infant  plaintiff  could  only  sue  by  a  next  friend  (usually  the 
father,  or  some  near  relative),  who  by  statute  vras  made  respon- 
sible for  the  costs  of  the  ac£ion.  See  2  R.  S.  446  (465),  §  2.  But 
this  rule  has  been  changed  by  the  Code,  and  an  infant  plaintiff 
must  now  appear  by  a  guardian  specially  appointed  for  the  pur- 
poses of  the  action,  and  called  a  guardian  ad  litem,.  Code,  §  115 ; 
Hoftailing  v.  Teal,  11  How.  188  ;  Linner  v.  Crouse,  61  Barb. 
289.    See,  ante,  Yol.  1,  p.  109. 

Section  3.  Appointment  of  gnardian  ad  litem.  The  proceed- 
ings on  the  appointment  of  a  guardian  ad  litem,  the  duties  of 
such  guardian,  etc.,  have  been  fully  discussed  elsewhere.  See, 
ante.  Vol.  1,  pp.  109,  127,  204,  485,  569.  As  to  forms  in  such 
proceedings,  see  id. ,  pp-  571  to  576. 

Section  4.  Security  for  costs.  A  guardian  for  an  infant  plain- 
tiff is  not  bound  under  the  Code  to  give  security  for  costs 
{Grantman  v.  Thrall,  29  How.  344  ;  S.  C,  19  Abb.  308  ;  Linner 
V.  Crouse,  61  Barb.  289) ;  but  he  is  made  responsible  therefor, 
and  payment  may  be  enforced  by  attachment.  Id.  ;  Code,  §316. 
See  Grantman  v.  Thrall,  31  How.  464. 

Section  6.  Complaint.  In  addition  to  the  implied  averment 
contained  in  the  title,  that  the  action  is  not  brought  by  the  guard- 
ian in  his  own  right,  but  in  the  right  of  the  infant,  the  complaint 
must  contain  an  express  averment,  in  an  issuable  form,  that  the 
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guardian  by  whom  the  infant  appears  was  duly  appointed  by  the 
court  or  judge  for  the  purposes  of  the  action,  and  that  the  party 
for  whom  he  assumes  to  act  is  under  the  age  of  twenty-one 
yea»s.  Hulbert  v.  Young,  13  How.  413  ;  Orantman  v.  Thrall, 
44:  Barb.  173  ;  Stanley  v.  CJiappell,  8  Cow.  235.  The  proper 
practice  in  framing  such  a  complaint  is  to  set  forth  every  fact 
necessary  to  show  the  manner  of  the  guardian' s  appointment. 
See,  ante.  Vol.  1,  p.  376. 

Objection  to  a  complaint  which  merely  states  that  the  guard- 
ian was  dulp  appointed  cannot  be  taken  by  demurrer.  If  too 
general,  the  remedy  is  by  a  motion  to  make  it  more  definite. 
Sere  v.  Coif,  5  Abb.  481. 

The  guardian  of  an  infant  plaintiff  may  verify  the  complaint. 
For  this  purpose  the  guardian  may  be  regarded  as  the  plaintiff 
or  a  plaintiff.  Anable  v.  Andble,  24  How.  92  ;  Hill  v.  Thacter, 
3  id.  407.  And  he  verifies  it  in  such  case  a.s2i party,  not  as  agent 
or  attorney  of  the  party.    Anable  v.  Anahle,  24  How.  92. 

Form  of  complaint. 

(Name  of  court,  etc.) 

Jokn   Smith,  an  infant,  by  James 

Smith,  his  guardian, 

ag'st 

John  Jones,  defendant. 


The  above-named  plaintiff  complains  and  alleges  : 

I.  That  he  is  an  intiant,  under  the  age  of  twenty-one  years ; 

II.  That  on  the  day  of  ,  18  ,  at  ,  upon  appli- 
cation being  duly  made  on  his  behalf,  the  said  James  Smith  was, 
by  an  order  of  this  court  {or  hy  an  order  made  by  Hon.  J.  P.,  a 
judge  of  this  court),  duly  appointed  the  guardian  of  the  plaintiff 
for  the  purposes  of  this  action. 

{State  cause  of  action  and  demand  of  judgment.) 

Section  6.  Trial,  etc.  The  proceedings  on  the  trial  in  actions 
by  infants  are  similar  to  those  in  other  cases. 


ARTICLE  II. 

ACTIONS  AGAINST  INFA^fTS. 

Section  1.  How  sned.    The  Code  has  abolished  the  oia  name 
of  next  friend,  and  as  a  general  rule  an  infant  must  now  de- 
VoL.  VI.  —41 
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S  amnions,  etc. —  Failure  to  appoint  guardian  —  Arrest  —  Costs  —  Judgment  —  Appeal- 
fend  by  guardian  only.  Hulbert  v.  Young,  13  How.  413 ;  Hof- 
tailing  v.  Teal,  11  id.  188 ;  Freyherg  v.  Pelerin,  24  id.  202.  This 
guardian,  usually  called  a  guardian  ad  litem,  must  be  appointed 
by  the  court,  in  which  the  action  is  prosecuted,  or  by  a  judge  of 
the  court,  or  a  county  judge.  Code,  §  115.  See,  ante,  Yol.  1,  pp 
109,  127,  204. 

Section  2,  Summons,  how  served.  See  Code,  §  134 ;  ante.  Vol. 
1,'p.  514. 

Section  3.  Failure  to  appoint  guardian.  Where  no  guardian 
has  been  appointed  for  an  infant  defendant,  the  proceedings  will 
be  set  aside,  although  judgment  has  been  perfected  {Boylen  v. 
McAmy,  29  How.  278  ;  McMurray  v.  McMurray,  9  Abb.  N.  S. 
315 ;  S.  C.,  41  How.  41  ;  60  Barb.  117),  and  although  the  plain- 
tiff did  not  know  of  the  infancy  of  the  defendant.  Kellog  v. 
Klock,  2  Code  E.  28.  See  Howard  v.  Dusenbury,  44  How.  423. ; 
Fairweather  v.  Satlerly,  7  Rob.  546  ;  Graham  v.  Pinckney,  id. 
147  ;  Kemp  v.  Cook,  18  Md.  130. 

Section  4.  Arrest.  As  to  the  arrest  of  infants  in  civil  actions, 
see,  ante,  Vol.  1,  p.  634.  And  see  Sehunemann  v.  Paradise,  46 
How.  426. 

Section  5.  Costs.  As  to  costs  against  infants,  see,  ante.  Vol.  3, 
pp.  497,  536. 

Section  6.  Judgment.  See,  ante,  Vol.  3,  p.  632.  Where  a 
judgment  is  rendered  against  an  infant  and  another  person  as 
joint-debtors,  but  no  process  is  served  upon  the  infant,  and  he 
does  not  appear  in  the  action,  he  cannot  assign  as  error  in  fact 
that  he  did  not  appear  by  guardian.  Mason,  v.  Denison,  11 
Wend.  612;   S.C,  15id.  64. 

Where  a  judgment  is  entered  against  a  defendant,  on  contract, 
by  default,  and  the  defendant  is  afterward  several  times  ex- 
amined in  supplementary  proceedings  thereunder,  without 
objection  to  the  regularity  of  the  judgment,  he  cannot,  on  motion 
made  some  twenty  years  afterward,  have  the  judgment  set  aside 
on  the  ground  that  he  was  an  infant  when  the  judgment  was 
entered,  and  that  no  guardian  ad  litem  had  been  appointed  for 
him  in  the  action.  His  delay  waived  the  irregularity  in  the  entry 
of  the  judgment.    Howard  v.  Dusenbury,  44  How.  423. 

Section  7.  Appeal.  See  subject  of  Appeals,  generally,  ante. 
Vol.  4.  As  to  an  appeal  from  an  order  of  a  surrogate  appoint- 
ing guardian,  see  id.  350 


CHAPTER  VIII. 

BY  AND  AGAINST  EXECUTOES  AND  ADMINISTEATOES. 

ARTICLE  I. 

ACTIONS   AGAINST  EXECUTORS   AKD   ADMINISTEATOES. 

-Section  1.  What  actions.  Actions  of  account  and  all  other 
actions  upon  contract  may  be  maintained  by  executors  in  all 
cases  in  which  the  same  might  have  been  maintained  by  their 
respective  testators.  2  R.  S.  113  (117),  §  2.  See  Laws  of  1838, 
chap.  149.  So,  administrators  may  also  have  actions  to  demand 
and  recover  the  debts  due  to  their  intestate,  and  the  personal 
property  and  effects  of  their  intestate.    2  E..  S.  113  (117),  §  3. 

Actions  may  also  be  maintained  by  executors  and  administra- 
tors, as  such,  on  promissory  notes,  etc.,  made  to  them  in  their 
representative  capacity,  where  the  funds  sought  to  be  recovered 
will  be  assets.  Bogert  v.  Hertell,  4  Hill,  492  ;  Merritb  v.  Sea- 
man, 6  N.  Y.  (2  Seld.)  168.  And  they  may  have  actions  for 
trespass  against  any  person  who  shall  have  wasted,  destroyed, 
taken  or  carried  away,  or  converted  to  his  own  use,  the  goods  of 
their  testator,  or  intestate,  in  his  life- time.  So,  they  may  main- 
tain actions  for  trespass  committed  on  the  real  estate  of  the 
deceased  in  his  life-time.  2  R.  S.  114  (118),  §  4  ;  id.  447  (467),  §  1. 
See  ETnerson  v.  BleaJcley,  2  Abb.  Ct.  App.  22  ;  S.  C,  5  Abb.  N. 
S.  350  ;  Moore  v.  Bennett,  BS  Barb.  338 ;  Wooster  v.  Ohamberlin, 
28  id.  602 ;  Babcock  v.  Booth,  2  Hill,  181.  These  provisions  of 
the  Revised  Statutes  have  not  been  abrogated  by  the  Code  of 
Procedure.    Heinmuller  v.  Gray,  13  Abb.  N.  S.  299. 

Section  2.  In  whose  name  to  sue.  The  Code  confers  upon  ex- 
ecutors and  administrators  the  right  to  sue  in  their  own  names, 
without  joining  with  them  the  persons  for  whose  benefit  the 
action  is  prosecuted.  Code,  §  113.  An  executor  or  administra- 
tor may  now  elect  to  sue,  either  in  his  own  name  or  in  his  repre- 
sentative character  {Merritt  v.  Seaman,  6  N.  Y.  [2  Seld.]  168 ; 
BrigM  v.  Ourrie,  5  Sandf.  433  ;  S.  C,  10  N.  Y.  Leg.  Obs.  104)  ; 
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but  an  action  in  his  individual  capacity  is,  in  general,  most  ap- 
propriate, lb.     See  Orinnell  v.  Buchanan,  1  Daly,  538. 

Section  3.  Authority  to  sue.  The  authority  of  executors  and 
administrators  to  sue  is  derived  from  their  letters  testamentary, 
or  of  administration.  The  common-law  rule  that  an  executor 
might  commence  an  action  before  probate,  and  that  it  was  enough 
if  he  had  obtained  letters  testamentary  when  he  came  to  declare 
(see  Rattoon  v.  OveracTcer,  8  Johns.  126),  is  changed  by  statute 
(2  R.  S.  71  [73],  §  16);  which  deprives  executors  of  any  power, 
except  to  pay  funeral  charges  and  to  preserve  the  estate,  until 
letters. testamentary  are  granted.  The  issue  of  letters  must  gen- 
erally be  had  before  commencing  suit,  and  must  be  alleged  in 
the  pleading.  Thomas  v.  Cameron,  16  Wend.  579.  See  Bellin- 
ger V.  Ford,  21  Barb.  311. 

A  foreign  administrator  cannot  sue  in  the  courts  of  this  State, 
nor  can  he  interfere  with  a  suit  commenced  here  by  a  domestic 
administrator.  QTiapman  v.  Fish,  6  Hill,  654.  Letters  of  admin- 
istration are  valid  only  within  the  State  where  they  are  granted, 
and  before  the  courts  of  this  State  can  recognize  the  personal 
representative  of  a  deceased  non-resident,  he  must  be  clothed 
with  authority  derived  from  the  laws  of  this  State.  Parsons  v. 
Lyman,  20  N.  Y.  (6  Smith)  103 ;  Doolittle  v.  Lewis,  7  Johns. 
Ch.  45 ;  Yroom  v.  Van  Home,  10  Paige,  549 ;  Morrell  v.  Dickey, 

1  Johns.  Ch.  153.  See  Stone  v.  Scripture,  4  Lans.  186.  But  the 
disability  of  a  foreign  executor  to  sue  does  not  extend  to  his 
assignee,  who  may  sue  in  his  own  name.  The  disability  does 
not  attach  to  the  subject  of  the  action,  but  to  the  person  of  the 
plaintiff.  MiddlehrooTc  v.  Merchants''  Bank,  3  Keyes,  135';  S. 
0.,  3  Abb.  Ct.  App.  295 ;  Petersen  v.  Chemical  Bank,  32  N.  Y. 
(5  Tiff.)  21  ;  S.  C,  29  How.  240. 

Section  4.  Parties  plaintiff.  It  was  the  rule  at  common  law 
that  all  executors  must  join  in  an  action,  as  well  those  who  prove 
the  will  as  those  who  renounce.  Bodle  v.  Hulse,  5  Wend.  313. 
But  this  rule  has  been  changed  by  statute,  and  in  actions  by 
executors  it  is  not  now  necessary  to  join  those  as  parties  to 
whom  letters  testamentary  shall  not  have  been  issued,  and  who 
have  not  qualified.    Laws  1838,  chap.  149,  §  1 ;  Moore  v.  Willett, 

2  Hilt.  522 ;  Scrantom  v.  Farmers  &  Mechanics'  Bank  of  Roch- 
ester, 33  Barb.  527 ;  2  R.  S.  71  (73),  §  15.  But  an  executor  who 
has  proved  the  will  and  to  whom  letters  have  been  issued  jointly 
with  another,  is  a  necessary  party  to  an  action  brought  by  the 
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latter.  Serantom  v.  Farmers  &  Mechanics'  Bank  of  BocJiester, 
33  Barb.  527. 

A  debtor  of  an  intestate,  sued  for  the  debt  by  one  of  the  admin- 
istrators, cannot  plead  the  consent  of  the  other  administrator  to 
his  withholding  payment,  in  bar  of  the  action.  Strever  v.  Felt- 
Qnan,  1  Pars.  Sup.  Ct.  277. 

As  to  the  proper  parties  to  sue  in  case  of  a  sole  executor,  etc., 
becoming  incompetent,  see  2  E,.  S.  78  (79),  §  44 ;  id.  (80),  §*45  ; 
id.  71  (73),  §  17 ;  id.  450  (469),  §  18  ;  Cobh  v.  Beardsley,  37  Barb. 
192  ;  SJiooTc  v.  Shook,  19  id.  653. 

Section  5.  Limitation  of  action.    See,  ante,  Vol.  1,  pp.  51,  61. 

Section  6.  Complaint.  See,  as  to  the  requisites  of  a  complaint 
in  such  cases,  ante,  Vol.  2,  p.  374. 

An  executor  may  sue  for  and  recover  money,  in  his  own  right, 
deposited  by  him  as  executor.  Cheney  v.  Beals,  47  Barb.  523. 
And  although  the  plaintiff,  at  the  commencement  of  his  com- 
plaint, describe  himself  as  executor,  his  complaint  showing  a 
personal  right  of  action  is  nevertheless  good  as  such.  Merritt  v. 
Seaman,  6  N.  Y.  (2  Seld.)  168. 

Where,  in  the  complaint,  the  cause  of  action  is  stated  as  an 
indebtedness  due  to  the  plaintiff  as  executor,  and  that  the  money 
was  had  and  received  by  the  defendant  for  the  use  of  the  plain- 
tiff as  such  executor,  this  is  sufficient  to  show  that  the  plaintiff 
sues  in  his  representative  character.  Serantom  v.  Farmers  & 
Mechanics''  Bank  of  Rochester,  33  Barb.  527. 

Complaint  by  administrator. 

(Name  of  court,  etc) 
J.  S.,  as  administrator,  etc.,  of  the 
estate  of  J.  S.,  deceased,  plaintiff, 
ag'st 

R.  S.   and  M.  N.,  defendants. 

. ' 

The  plaintiff  above  named,  complaining  as  administrator  as 
aforesaid,  alleges : 
(Jlere  state  cause  of  action  accruing  to  the  intestate.) 
That  on  the  day  of  ,  18    ,  at  ,  the  said  J.  S. 

died  intestate,  and  that  on  the  day  of  ,  18    ,  letters 

of  administration  upon  the  estate  of  the  said  J.  S.,  deceased,  were 
duly  issued  and  granted  to  this  plaintiff  by  the  surrogate  of  the 
county  of  ,  of  this  State,  appointing  this  plaintiff  adminis- 

trator of  all  the  goods,  chattels  and  credits  belonging  to  the  said 
J.   S.  at  the  time  of  his  death,  and  that  this  plaintiff  thereupon 
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duly  qualified  as  such  administrator,  and  entered  upon  the  dis- 
charge of  the  duties  of  his  office  as  such  administrator. 

{Demand  of  judgment.) 

Complaint  by  executor. 

{Title  and  commencement,  as  in  preceding  form  ;  and  state  a 
cause  of  action  accruing  to  the  testator.) 

That  thereafter,  and  previous  to  the  commencement  of  this 
action  {or,  on  the  day  of  ,  18  ),  the  said  J.  S.,  died, 

leaving  a  will,  whereby  he  appointed  this  plaintiff  sole  executor 
thereof. 

That  on  the  day  of  ,  18    ,  the  said  will  was  duly 

proved  and  admitted  to  probate  in  the  office  of  the  surrogate  of 
the  county  of  ,  and  letters  testamentary  thereupon  were  there- 
after duly  issued  and  granted  to  this  plaintiff,  as  sole  execiitor, 
by  the  surrogate  of  said  county ;  and  this  plaintiff  thereupon 
duly  qualified  as  such  executor,  and  entered  upon  the  discharge 
of  the  duties  of  his  office  as  such  executor. 

Section  7.  Proceedings  on  trial.  The  proceedings  generally  in 
the  course  and  conduct  of  the  trial  are  the  same  as  in  other 
actions. 

Section  8.  Set-off.  In  suits  brought  by  executors  and  admin- 
istrators demands  existing  against  their  testators  or  intestates, 
and  belonging  to  the  defendant  at  the  time  of  their  death,  may 
be  set  off  by  the  defendant  in  the  same  manner  as  if  the  action 
had  been  brought  by  and  in  the  name  of  the  deceased.  2  R.  S. 
355  (367),  §  23. 

But  in  an  action  brought  by  the  executor  in  his  own  name,  upon 
a  note  given  to  him  as  executor  for  a  debt  due  to  the  testator  at 
the  time  of  his  decease,  the  defendant  cannot  set  off  a  demand 
which  existed  against  the  testator  at  the  time  of  his  death. 
Merritt  v.  Seaman,  6  N.Y.  (2  Seld.)  168  ;  S.  C,  6  Barb.  330.  And 
in  an  action  by  an  administrator  for  a  debt  due  to  his  intestate, 
the  defendant  cannot  set  off  a  debt  due  from  the  intestate  pur- 
chased by  the  defendant  after  his  death.  Root  v.  Taylor,  20 
Johns.  137.  See  Fry  v.  Evans,  8  Wend.  530 ;  Mercein  v.  Smith, 
2  Hill,  210. 

Section  9.  Evidence.  Proof  of  the  plaintiff's  title  is  made  by 
the  production  of  the  original  letters  testamentary,  or  of  admin- 
istration, or  transcripts  properly  certified  by  the  surrogate.  2  R. 
S.  80  (82),  §  56 ;  id.,  §  58.  Thus  where  the  complaint  alleges  the 
death  of  the  intestate,  and  the  due  and  legal  appointment  of  the 
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plaintiff  as  the  administrator  of  the  estate,  and  the  answer  con- 
tains only  a  general  denial  of  those  allegations,  the  letters  of 
administration  in  due  form,  produced  in  evidence,  are  sufficient 
to  establish  the  representative  character  in  v?hich  the  plaintiff 
assumes  to  sue.  Belden  v.  Meeker,  2  Lans.  470  ;  S.  C.  affirmed, 
47  N.Y.  (2  Sick.)  307.  See  Dale  v.  Roosevelt,  8  Cow.  333  ;  New- 
man V.  Jenkins,  10  Pick.  515 ;  Jeffers  v.  RadcUff,  10  N.  H."242  ; 
Hackney  v.  Yrooman,  62  Barb.  650. 

Section  10.  Judgment.  Whenever  a  set-off  is  established  in  a 
suit  brought  by  executors  or  administrators,  the  judgment  will 
be  against  them  in  their  representative  character,  and  will  be 
evidence  of  a  debt  established,  to  be  paid  in  the  course  of  admin- 
istration. But  execution  cannot  issue  thereon  until  directed  by 
the  surrogate  who  granted  letters  testamentary  or  of  administra- 
tion. 2  R.  S.  355  (367),  §  24.  See  Merriit  v.  Seaman,  6  Barb. 
330 ;  iSharpe  v.  Freeman,  45  N.  Y.  (6  Hand)  802,  806.;  Miller  v. 
White,  50  N.  Y.  (5  Sick.)  137. 

Any  subsequent  executors  or  administrators  may  have  execu- 
tion upon  any  judgment  that  may  have  been  recovered  by  any 
person  who  preceded  them  in  the  administration  of  the  same 
estate,  within  one  year  from  the  time  of  the  docketing  of  such 
judgment,  without  reviving  the  same,  and  without  any  proceed- 
ing to  give  notice  to  the  defendant  in  such  judgment.  2  E,.  S. 
449  (468),  §  13.  See,  also,  Code,  §  283  ;  Nims  v.  SaUne,  44  How. 
252. 

Section  11.  Costs.  The  defendant,  in  a  suit  brought  by  an 
executor  or  administrator,  is  entitled  to  costs  without  a  motion 
when  a  successful  defense  is  interposed  (Curtis  v.  Button,  4 
Sandf.  719  ;  Howe  v.  Lloyd,  9  Abb.  N.  S.  257 ;  S.  C,  2  Lans.  335 ; 
Code,  §  317)  ;  but  he  cannot  enter  judgment  for  costs  against  fhe 
■plsiniiW p&rsonally,  unless  the  court  so  directs,  for  "misman- 
agement or  bad  faith  in  the  action."  Id. ;  Dodg^e  v.  Crandall, 
30  N.  Y.  (3  Tiff.)  294  ;  Slocum  v.  Barry,  38  N.  Y.  (11  Tiff.)  46  ; 
Fish  V.  Crane,  9  Abb.  N.  S.  252  ;  Lindslay  v.  Beafendorf,  43 
How.  90.  In  the  absence  of  mismanagement  or  bad  faith  in  the 
action,  the  costs  are  to  be  taxed,  charged  upon  and  collected  out 
of  the  estate  represented.  lb. 

The  court  of  original  jurisdiction  may,  in  its  discretion,  require 
the  plaintiff,  suing  as  an  executor  or  administrator,  to  give  secu- 
rity for  costs,  under  section  317  of  the  Code,  at  any  time  during 
the  pendency  of  the  action,  either  before  trial  and  judgment  or 
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pending  an  appeal  to  the  general  term  of  the  court  from  a  judg- 
ment. And  such  security  may  be  required  for  the  costs  already 
accrued  or  entered  on  the  judgment  appealed  from  as  well  as 
those  that  accrue  thereafter,  or  the  court  may  limit  the  requisi- 
tion to  the  costs  that  shall  accrue  in  the  future.  Oedney  v. 
Purdy,  47  N.  Y.  (2  Sick.)  676. 

Ordinarily,  an  administrator  appointed  in  this  State,  and  resi- 
dent within  the  jurisdiction  of  the  court  in  which  he  sues,  will 
not  be  required  to  give  security  for  costs,  in  the  absence  of  mis- 
management or  bad  faith.  Norris  v.  Breed,  12  Abb.  N.  S.  185. 
See  Dariy  v.  Condit,  11  N.  Y.  Leg.  Obs.  154  ;  S.  C,  1  Duer,  599. 
And  see,  as  to  case  of  non-resident  administrator.  Murphy  v. 
Darlington,  1  Code  R.  85. 

One  who,  in  the  capacity  of  administrator,  commences  an  ac- 
tion for  the  benefit  of  the  estate,  does  not  become  personally 
liable  for  costs,  by  the  fact  that  before  judgment  he  is  removed 
from  the  administration.  Baxter  v.  Davis,  3  Abb.  N.  S.  249.  So, 
if  an  executor  or  administrator  brings  a  wrong  action  by  mistake, 
the  court  will  allow  him  to  discontinue  without  costs.  PTiwnix  v. 
Hill,  3  Johns.  249.  See  8t.  John  v.  Denison,  9  How.  343 ;  Barante 
V.  Deyermand,  40  How.  180  ;  S.  C,  41  N.  Y.  (2  Hand)  355. 

Section  13.  Abatement  of  action.  If  there  are  several  executors 
or  administrators,  and  one  or  more  of  them  die,  be  removed  or 
superseded,  or  become  incapable  of  acting,  the  action  is  not 
thereby  abated,  but  may  be  continued  by  the  survivor.  In  case 
of  the  death,  removal  or  incapacity  of  a  sole  executor  or  admin- 
istrator, the  person  succeeding  him  in  the  administration  of  the 
estate  may  continue  the  action  in  the  same  manner  (2  R.  S.  115 
[119],  §  14),  but  he  is  not  compellable  to  do  so  against  his  will. 
Bain  Y.Pine,  1  Hill,  615. 

As  to  public  administrators  and  actions  by  them,  "feee  2  R.  S. 
118  (122) ;  id.  125  (129),  §§  84,  35  ;  id.  129  (133),  §  48. 


ARTICLE   II. 

ACTIONS  AGAIFST  EXECUTOES  AKD   ADMIKISTEATOKS. 

Section  1.  What  actions  may  Ibe  brought.  Actions  of  account 
and  all  other  actions  upon  contract  may  be  maintained  against 
executors,  in  all  cases  in  which  they  might  have  been  maintained 
against  their  testators.    2  R.  S.  113  (117),  §  2  ;  Laws  of  1838,  chap. 
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149.  So  administrators  are  made  accountable  to  those  to  whom 
the  intestate  was  holden  or  bound,  in  the  same  manner  as  execu- 
tors.    2  R.  S.  113  (117),  §  3. 

Any  person,  or  his  personal  representatives,  may  bring  actions 
for  trespass  against  the  executor  or  administrator  of  any  testator 
or  intestate,  who  in  his  life-time  shall  have  wasted,  destroyed, 
taken  or  carried  away,  or  converted  to  his  own  use,  the  goods  or 
chattels  of  any  such  person,  or  committed  any  trespass  on  the 
real  estate  of  any  such  person.  2  R.  S.  114  (118),  §  5  ;  Heinmul- 
ler  V.  Gray,  13  Abb.  N.  S.  299.  See  2  R.  S.  447  (467),  §  1,  which 
provides  that  ' '  for  wrongs  done  to  the  property,  rights  or  in- 
terests of  another,  for  which  an  action  might  be  maintained  against 
the  wrong-doer,  such  action  may  be  brought  by  the  person  in- 
jured, or,  after  his  death,  by  his  executors  or  administrators, 
against  such  wrong-doer,  and  after  his  death  against  his  executors 
or  administrators  in  the  same  manner  and  with  the  like  effect  in 
all  respects  as  actions  founded  upon  contracts."  See  Emerson 
V.  Bleakley,  2  Abb.  Ct.  App.  22 ;  S.  C,  5  Abb.  N.  S.  350;  Ilein- 
muller  v.  Gray,  4A  How.  260  ;  S.  C,  13  Abb.  N.  S.  299  ;  Smith  v. 
New  TorJc  &  New  Haven  R.  B.  Co.,  28  Barb.  607. 

No  executor  or  administrator,  however,  is  chargeable  upon 
any  special  promise  to  answer  damages,  or  to  pay  the  debts  of 
the  testator  or  intestate  out  of  his  own  estate,  unless  the  agree- 
ment for  that  purpose,  or  some  memorandum  or  note  thereof,  be 
in  writing  and  signed  by  such  executor  or  administrator  or  by 
some  other  person  by  him  specially  authorized.     2  R.  S.  113 

(117),  §  1. 

Where  the  action  is  founded  on  tort  or  misfeasance  against  the 
person,  such  as  actions  for  slander,  libel,  assault  and  battery, 
false  impriso^Hneat,  or  for  injuries  to  the  person  of  the  plaintiff, 
the  action  dies  with  the  person,  and  cannot  be  maintained  against 
the  representatives  of  the  wrong-doer.  2  R.  S.  447  (467),  §  2 ;  More 
V.  Bennett,  65  Barb.  338  ;  Fried  Y.New  York  Central  R.  R.  Co., 
25  How.  285.  See  People  v.  Gibbs,  9  Wend.  29.  Btit  even  these 
actions  do  not  abate  after  verdict.  Code,  §  121 ;  Heinmuller  v. 
Gray,  44  How.  260  ;  S.  C,  13  Abb.  N.  S.  299.  Nor  in  actions 
brought  for  wrongfully  causing  the  death  of  another  person. 
Ante,  Vol.  1,  pp.  142,  145. 

An  action  at  law  as  distinguished  from  an  action  in  equity 
cannot  be  maintained  in  this  State  against  a  foreign  executor  or 
administrator.  Yermilya  v.  Beatty,  6  Barb.  429  ;  Metcalf  v. 
Vol.  VI.  —42 
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Clark,  41  id.  45.  See  Campbell  v.  Tousey,  7  Cow.  64 ;  Ben- 
ningTioff  v.  Oswell,  37  How.  235. 

But  foreign  executors  may  be  sued  in  this  State  if  they  are  res- 
idents of  or  have  assets  within  the  State.  Oulick  v.  Gulick,  33 
Barb.  92,  102  ;  S.  C,  21  How.  22  ;  MontaUanv.  Clover,  32  Barb. 
190  ;  Sere  v.  Coit,  5  Abb.  481,  482. 

Section  2.  Time  of  bringing  action.  As  it  regards  the  time 
within  which  actions  against  executors  and  administrators  should 
be  brought,  see,  ante,  Vol.  1,  p.  61.  And  see  2  R.  S.  448  (467), 
§  8  ;  id.  89  (91),  §  38 ;  Hoyt  v.  Bonneit,  50  N.  Y.  (5  Sick.)  538  ; 
National  Bank  of  FisJikill  v.  Speight,  47  N.  Y.  (2  Sick.)  668  ; 
Broderick  v.  Smith,  3  Lans.  26 ;  Van  Saun  v.  Farley  4  Daly, 
165. 

Section  3.  Parties  defendant.  As  to  the  proper  parties  defend- 
ant, and  who  should  be  joined  as  such,  see,  ante,  Vol.  1,  p.  137. 
Where  there  are  several  executors  or  administrators,  it  is  gen- 
erally advisable  to  join  them  all  in  one  action.  See  2  E..  S.  448 
(467),  §  5  ;  2  Burr.  Pr.  92.  But  if  some  have  not  qualified  nor 
administered  they  may  be  omitted.    Id.  ;  Laws  1838,  chap.  149, 

§1- 

Section  4.  Proceedings  preliminary  to  action.  Before  com- 
mencing an  action  against  executors  or  administrators  the  party 
having  a  claim  against  the  estate  of  the  deceased  should  present 
it  to  the  executor  or  administrator  within  six  months  after  pub- 
lication of  notice  for  that  purpose  as  prescribed  by  the  statute  (2 
R.  S.  88  [90],  §  34),  together  with  the  proper  vouchers  and  afii- 
davit  (id.,  §  35),  and  if  necessary,  offer  to  refer  it  agreeably  to  the 
provisions  of  the  statute.  Id.  (91),  §§  36,  37.  See  cases  cited, 
ante,  §  2. 

In  presenting  the  claim  it  is  not  essential  that  a  personal  in- 
terview should  take  place  between  the  executors  or  administra- 
tors and  the  creditor  ;  but  the  claim  may  be  presented  by  letter, 
or  in  any  other  way  which  deals  fairly  with  the  executors,  etc., 
and  the  interests  they  represent.  Oansevoort  v.  Nelson,  6  Hill, 
389.  Nor  is  it  necessary  to  present  the  claim  to  more  than  one 
of  the  executors,  etc.  Oenet  v.  Binsse,  3  Daly,  239.  And  the 
creditor  is  not  bound  to  exhibit  the  evidences  of  his  claim,  or 
make  oath  of  the  justice  thereof,  unless  required  to  do  so  by  the 
executors.     Gansevoort  v.  Nelson,  6  Hill,  389. 

The  requirement  of  the  statute  that  the  claim  should  be  pre- 
sented within  six  months  after  publication  of  notice  must  be 
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strictly  complied  with  in  order  to  make  the  executor,  etc.,  liable 
for  costs.    Oenet  v .  Binsse,  3  Daly,  239  ;  Bullock  v.  Bogardus, 

1  Denio,  276  ;  Bradley  v.  Burwell,  3  id.  261.    See  BrodericJc  v. 
Smith,  3  Lans.  26  ;  Hoyt  v.  Bonnett,  50  N.  Y.  (5  Sick.)  538. 

As  to  the  proceedings  on  the  reference,  see  2  R.  S.  89  (91),  §§36, 
37.  A  reference  under  the  provisions  of  the  statute  cited  stands 
in  place  of  an  action,  and  the  entry  of  an  order  to  refer  must  be 
deemed  its  commencement,  for  the  purpose  of  determining 
whether  it  has  been  brought  within  the  time  limited  by  the  statute. 
Bucklin  v.  Chapin,  1  Lans.  443  ;  S.  C,  53  Barb.  488  ;  35  How. 
155.  And  where  an  agreement  in  writing  to  refer  is  made,  upon 
which'both  parties  have  acted,  although  no  referee  is  chosen, 
the  claim  will  be  regarded  as  referred,  for  the  purpose  of  avoid- 
ing the  statute  of  limitations.  The  statute  being  higlily  penal  in 
its  character  should  be  strictly  construed.  National  Bank  of 
Fishkill  V.  Speight,  47  N.  Y.  (2  Sick.)  668. 

Section  5.  Appearance.    Where  there  are  several  defendants, 
they  are  all  to  be  considered  as  one  person  representing  their 
testator  or  intestate  ;  and  such  of  them  as  are  first  served  with 
process,  or  first  appear  in  the  action  shall  answer  the  plaintifil 

2  R.  S.  448  (467),  §  5  ;  Salters  v.  Pruyn,  15  Abb.  224. 

The  defendants  cannot  be  held  to  bail,  in  their  representative 
character,  unless  in  an  action  brought  to  charge  them  with  waste. 
2  R.  S.  448  (467),  §  3.  Nor  can  they  be  held  to  bail  in  such  an 
action,  unless  upon  an  order  of  a  judge  of  the  court,  founded  on 
affidavit  of  the  facts.    Id.,  §  4. 

Seetion  6.  Complaint.  It  is  unnecessary  to  allege  any  thing  in 
the  complaint  as  to  the  mode  of  the  defendant's  appointment. 
It  is  enough  to  aver  that  he  is  executor  or  administrator.  See  Hol- 
liday  v.  Fletcher,  2  Ld.  Raymond,  1510.  The  word  "as,"  pre- 
fixed to  the  title  ox  the  defendants,  sufficiently  indicates  the  char- 
acter in  which  they  are  sued.  Chouteau  v.  Suydam,  21  N.  Y. 
(7  Smith)  179  ;  Cowel  ,v.  Watts,  6  East,  405  ;  Henshall  v.  Boh- 
erts,  5  id.  150. 

In  an  action  against  defendants  as  executors,  and  where  the 
form  of  the  complaint,  the  substantial  averments  therein,  and 
the  relief  demanded,  characterize  the  action  as  against  the  defend- 
ants in  their  representative  capacity,  upon  demurrer,  the  action 
cannot  be  converted  into  one  against  the  defendants  individually. 
Austin  V.  Munro,  47  N.  Y.  (2  Sick.)  360. 

A  complaint,  in  an  action  brought  by  a  bank  against  execn- 
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tors,  to  recover  the  amount  of  an  over-credit  given  to  tlie  testator, 
by  mistake,  a  part  of  which  was  paid  to  the  testator,  in  his  life- 
time, and  the  rest  to  the  executors,  states  only  one  cause  of  action, 
and  is  not  demurrable  on  the  ground  that  several  causes  of  action 
have  been  improperly  united.  Tradesmen^  s  National  Bank  v. 
McFeely,  61  Barb.  522.  But  a  cause  of  action  against  executors, 
for  services  rendered  their  testator  upon  his  retainer  in  an  action 
brought  against  him,  is  improperly  united  with  a  cause  of  action 
upon  a  special  agreement  with  the  executors,  for  a  continuance 
of  the  services  in  the  same  action  to  which  they  have  been  sub- 
stituted, as  defendants,  for  the  testator  after  his  decease.  Aus- 
tin V.  Monroe,  4  Lans.  67 ;  S.  C.  aflBrmed,  6  Alb.  Law  Journal, 
166.  See  Bellinger  v.  Ford,  21  Barb.  311  ;  Putnam  v.  Van 
Buren,  7  How.  31  ;  Beach  v.  Gregory,  2  Abb.  203  ;  Ferrin  v. 
MyricJc,  41  N.  Y.  (2  Hand)  315. 

Section  7.  Answer.  Where  the  defendant  intends  to  contro- 
vert the  fact  of  his  being  executor  or  administrator,  he  ought  to 
plead  that  he  is  not  such  in  his  answer  ;  and  unless  he  pleads 
this  matter  specially,  he  admits  himself  to  be  executor  or  admin- 
istrator, as  charged  in  the  complaint,  and  the  point  cannot  after- 
ward be  contested  at  the  trial  of  the  cause.  See  3  Phil,  on  Ev. 
668. 

As  to  the  statute  of  limitations  as  a  defense,  see,  ante,  Vol.  1, 
pp.  61,  62,  66. 

Where  a  defendant,  sued  individually,  claims  to  retain  money 
in  his  hands  as  the  administrator  of  a  deceased  person,  he  must 
distinctly  allege  the  granting  to  him  of  letters  of  administration, 
and  the  name  of  the  officer  granting  the  same.  It  is  not  enough 
to  aver  that  hewas  "  duly  appointed  administrator  of  the  goods," 
etc.     BeacJt.  v.  King,  17  Wend.  197. 

Section  8.  Evidence.  If  the  defendant  by  his  answer  pleads 
that  he  is  not  executor,  or  that  he  is  not  administrator,  the  plain- 
tiff, on  issue  joined,  will  have  to  prove  the  affirmative  of  the 
proposition.  See  3  Phil,  on  Ev.  667.  And  in  such  case  he  must 
prove  not  only  the  appointment  of  the  defendant  as  executor, 
etc.,  but  also  that  he  has  taken  upon  himself  to  act  as  such,  or 
has  proved  the  will.  Id. ;  2  Burr.  Pr.  95.  See,  as  to  the  formal 
proof  of  being  an  executor,  etc.,  ante,  art.  1,  §  9. 

It  seems  that,  in  an  action  against  administrators,  where  there 
are  several,  that  the  admission  of  indebtedness  by  one  will  not 
entitle  the  plaintiff  to  recover.    Forsyth  v.  Oanson,  5  Wend.  558.. 
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See  Elwood  v.  Deifendorf,  5  Barb.  398 ;  I/ane  v.  Doty,  4  id.  530  ; 
M^Intire  v.  Morris'  Administrators,  14  Wend.  90. 

In  any  action  against  executors  or  administrators  in  which  the 
fact  of  their  having  administered  the  estate  of  their  testator  or 
intestate,  or  any  part  thereof,  shall  come  in  issue,  and  the  inven- 
tory of  the  property  of  the  deceased,  made  and  tiled  by  tliem, 
shall  be  given  in  evidence,  the  plaintiff  or  defendant  may  rebut 
the  same  by  proof : 

1.  That  any  property  or  effepts  have  been  omitted  in  such 
inventory,  or  were  not  returned  therein  at  their  true  value  ; 

2.  That  such  property  has  perished  or  been  lost,  without  the 
fault  of  such  executor  or  administrator,  or  that  it  has  been  fairly 
sold  by  them,  at  private  or  public  sale,  at  a  less  price  than  the 
value  so  returned ;  or  that  since  the  return  of  the  inventory  such 
property  has  deteriorated  or  enhanced  in  value.  2  R.  S.  449  (468), 
§14. 

In  every  such  action  the  defendants  shall  not  be  charged  for 
any  demands  or  rights  in  action  specified  in  their  inventory,  unless 
it  appear  that  such  demands  or  rights  have  been  collected,  or 
might  have  been  collected  with  due  diligence.^  2  R.  S.  449  (468), 
§  15.  These  provisions  of  the  statute  are  not,  however,  to  be  con- 
strued to  vary  any  rules  of  evidence  in  respect  to  any  proof  which 
an  executor  or  administrator  may  now  make  by  law.    Id.,  §  16. 

Section  9.  Costs.  As  to  costs  in  actions  against  executors,  etc., 
see,  ante,  Vol.  3,  pp.  532  to  536  ;  and  see,  ante,  art.  1,  §  11. 

Section  10.  Judgment.  In  actions  against  several  executors 
or  administrators  judgment  will  be  rendered  against  all  the 
defendants,  whether  aU  have  appeared  in  the  action  or  not.  2  R. 
S.  448  (467),  §  5.  But  no  judgment  rendered  in  such  action,  by 
default  or  otherwise,  shall  be  deemed  evidence  of  any  admission 
of  assets  in  the  hands  of  any  executor  or  administrator  who  was 
not  served  with  process  in  such  action,  or  who  did  not  actually 
appear  therein.  Id.,  §  6;  Butler  v.  Hempstead' s  AdrrCrs,  18 
Wend.  666.     See  Allen  v.  Bishop's  Executors,  25  Wend.  414. 

Where  the  defendant  has  shown,  under  notice  given  for  that 
purpose,  that  there  are  debts  of  a  prior  class  unsatisfied,  or  that 
iere  are  unpaid  debts  of  the  same  class  with  that  on  which  the 
suit  is  brought,  judgment  will  be  rendered  only  for  such  part  of 
the  assets  in  his  hands  as  may  remain  after  satisfying  the  debts 
of  the  prior  class,  and  as  shall  be  a  just  proportion  to  the  other 
debts  of  the  same  class  with  that  on  which  the  suit  is  brought. 
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But  the  plaintiff  may,  as  in  other  cases,  take  judgment  for  the 
whole  or  part  of  his  debt,  to  be  levied  of  future  assets.  2  E.  S. 
88  (90),  §  31.     See  SeUis''  Case,  4  Abb.  272. 

Section  11.  Effect  of  judgment.  The  real  estate  which  belonged 
to  any  deceased  person  shall  not  be  bound,  or  in  any  way 
affected  by  any  judgment  against  his  executors  or  administrators. 
2  R.  S.  449  (468),  §  12.  See  Sharpe  v.  Freeman,  2  Lans.  171 ;  S. 
C.  affirmed,  45  N.  Y.  (6  Hand)  802  ;  Miller  v.  WTiite,  50  N.  Y. 
(5  Sick.)  137,  141. 

Section  12.  Execution.  No  execution  can  issue  upon  a  judg- 
ment against  an  executor  or  administrator  until  an  account  of 
his  administration  has  been  rendered  and  settled,  or  unless  on 
an  order  of  the  surrogate  who  appointed  him.  And  if  an  account 
has  been  rendered  to  the  surrogate  by  such  executor  or  admin- 
istrator, execution  can  issue  only  for  the  sum  that  shall  have 
appeared,  on  the  settlement  of  such  account,  to  have  been  a  just 
proportion  of  the  assets  applicable  to  the  judgment.  2  R.  S.  88 
(90),  §  32.  This  includes  every  judgment  against  an  executor  or 
administrator,  and  forbids  the  issuing  of  an  execution  against  him 
in  any  case  until  there  has  been  a  final  accounting  before  the  sur- 
rogate, or  a  special  order  of  that  officer.  Mills  v.  Thursby,  12 
How.  385  ;  S.  C,  2  Abb.  432 ;  Winne  v.  Van  ScIiaicTc,  9  Wend. 
448. 

That  order  may  be  obtained  by  any  creditor,  whether  at  large 
or  with  a  judgment,  and  whether  the  judgment  were  by  default 
or  after  a  trial  upon  the  merits,  at  any  time  after  six  months 
from  the  granting  of  the  letters  testamentary,  or  of  administra- 
tion, but  not  before  (2  R.  S.  116  [120],  §  18)  ;  and  it  may  be 
obtained  by  a  creditor  who  has  obtained  a  judgment,  after  a  trial 
at  law  upon  the  merits,  at  any  time  after  the  judgment,  although 
within  the  six  months.  Id.,  §  19  b  ;  Mount  v.  Mitchell,  31  N. 
Y  (4  Tiff.)  356,  361 ;  S.  0.,  19  Abb.  1 ;  reversing  S.  C,  17  id.  26 ; 
Mills  V.  Thurshy,  2  id.  430,  437. 

The  surrogate  to  whom  application  for  the  order  is  made  (see 
2  E.  S.  116  [120],  §  19  b)  is  required  to  issue  a  citation,  requiring 
the  executor  or  administrator  complained  of,  at  a  certain  time 
and  place  therein  to  be  named,  to  appear  and  account  before  him. 
Id.,  §  20.  And  if  upon  such  accounting  it  shall  appear  that  there 
are  assets  in  the  hands  of  such  executor  or  administrator,  prop- 
erly applicable  under  the  statute  to  the  payment,  in  whole  or  in 
part,  of  the  judgment  so  obtained,  the  surrogate  is  required  to 
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make  an  order  that  essecution  be  issued  for  the  amount  so  appli- 
cable. Id.  And  such  order  cannot  be  reviewed  on  appeal, 
unless  the  appellant  gives  security  for  the  payment  of  the  full 
amount  directed  to  be  levied,  with  interest  and  the  costs  of  appeal. 
Id.,  §  21.  See  Mount  v.  Mitchell,  31  N.  Y.  (4  Tiff.)  356  ;  S.  C,  19 
Abb.  1 ;  Dames  v.  Skidmore,  5  HiU,  501. 

If  the  whole  sum,  for  which  a  judgment  may  have  been  ob- 
tained, shall  not  be  collected  on  the  execution  so  directed  to  be 
issued,  and  assets  shall  thereafter  come  into  the  hands  of  such 
executor  or  administrator,  the  surrogate,  on  application  of  the 
creditor,  his  personal  representatives  or  assignees,  is  required  to 
make  a  further  order  for  issuing  execution,  and  shall  proceed  in 
the  same  manner,  from  time  ta  time,  whenever  assets  shall  come 
to  the  hands  of  the  executor  or  administrator,  until  the  judgment 
be  satisfied.  2  R.  S.  117  (121),  §  22.  See  Laws  1837,  chap.  460, 
§  63  ;  Laws  1844,  chap.  104,  §  2. 

Where  judgment  is  obtained  against  the  personal  property  of 
a  deceased  debtor,  and  the  execution  is  issued  against  his  execu- 
tors, describing  them  in  their  executive  capacity,  such  descrip- 
tion is  alone  insufficient  to  prevent  a  levy  upon  the  individual 
property  of  the  executors.  Olmsted  v.  Vredenhurgh,  10  How. 
215.  If  it  is  intended  to  collect  the  amount  out  of  the  assets  in 
the  hands  of  the  executors,  the  execution  should  require  the 
officer  to  satisfy  the  judgment  out  of  the  property  which,  accord- 
ing to  the  judgment,  is  liable  for  its  payment.  Id. ;  Code,  §  289, 
subd.  2. 

Where  the  amount  of  assets  is  less  than  the  amount  of  the 
judgment,  it  is  irregular  to  issue  execution  for  the  whole  amount 
of  the  debt.     Olmsted  v.  Vredenhurgh,  10  How.  215. 

Section  13.  Proceedings  in  case  of  death  of  defendant.  In  case 
of  the  death  of  an  executor  or  administrator,  during  the  pen- 
dency of  a  suit  against  him,  the  court  may,  on  application  of  the 
plaintiff,  after  notice,  substitute  the  person  succeeeding  to  the 
administration  of  the  same  estate  as  defendant;  and  the  suit 
will  thereafter  proceed  to  final  judgment,  in  the  same  manner  as 
if  it  had  been  originally  commenced  against  the  person  so  sub- 
stituted.   2  R.  S.  116  (120),  §  17.     See,  ante,  Yol.  1,  pp.  142,  153. 

Section  14.  Executors  of  their  own  wrong.  The  statute  pro- 
vides that  no  person  shall  be  liable  to  an  action  as  executor  of 
his  own  wrong,  for  having  received,  taken  or  interfered  with,  the 
property  or  effects  of  a  deceased  person ;  but  shall  be  responsible 
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as  a  wrong-doer  in  the  proper  action,  to  the  executors,  or  gen- 
eral or  special  administrators  of  such  deceased  person,  for  the 
value  of  anj  property  or  effects  so  taken  or  received,  and  for  all 
damages  caused  by  his  acts,  to  the  estate  of  the  deceased.  2  R.  S. 
449  (468),  §  17.     See  Loomisj.  Tifft,  16  Barb.  541. 

Where  a  sale  of  personal  property  is  made  without  considera- 
ation,  and  for  the  purpose  of  defrauding  the  creditors  of  the  ven- 
dor, the  administrator  of  the  vendor,  after  the  death  of  the  latter, 
may  maintain  an  action  against  the  purchaser,  as  a  wrong-doer, 
to  recover  the  value  of  the  property,  and  all  damages  caused  by 
his  acts,  to  the  estate  of  the  vendor.  McKnigM  v.  Morgan,  2 
Barb.  171.  Such  a  transaction  is  utterly  void  as  against  the  per- 
sonal representatives  of  the  vendor,  and  the  fraudulent  vendee  is 
responsible  as  a  wrong-doer.  Id. 

But,  under  the  provisions  of  the  Revised  Statutes  above  cited. 
no  one  can  be  liable  to  account  to  the  next  of  kin,  as  an  execu- 
tor of  his  own  wrong.  The  proper  course  for  the  next  of  kin  is, 
to  procure  the  appointment  of  an  administrator,  and  have  a  suit 
instituted  in  his  name,  to  recover  the  property  from  any  person 
into  whose  hands  it  may  have  come,  and  who  has  converted  it  to 
his  own  use.  Muir  v.  'Trustees  of  the  Leake,  etc..  Orphan  House, 
3  Barb.  Ch,  477. 


CHAPTER  IX. 

PEOOEBDIISIGS  AGAINST    JOINT  DEBTOES,    HEIRS,    DEVI- 
SEES, LEGATEES,  ETC. 


AETICLE  I. 

WHO  MAY  BE   PROCEEDED  AGAINST. 

Section  1.  Joint  debtors  not  summoned. 

a.  Joint  debtors.      Where  an  action  has  been   commenced 
against  two  or  more  defendants  jointly  indebted  upon  contract, 
and  the  summons  has  been  served  upon  one  or  more,  but  not 
upon  all  of  the  defendants,  the  plaintiff  may  proceed  in  the  action 
against  the  defendant  or  defendants  so  served,  unless  the  court 
otherwise  direct.     Code,  §  136.     And  if  judgment  has  been  recov- 
ered against  the  one  or  more  defendants  so  served,  a  summons 
may  issue  to  those  who  were  not  served,  requiring  them  to  show 
cause  why  they  should  not  be  bound  by  the  judgment.     Code, 
§  375.    See  Harper  v.  Bangs,  18  How.  457  ;  Austin  v.  Rawdon^ 
44  N.  Y.  (.0  Hand)  63  ;  Lane  v.  Salter,  51  N.  Y.  (6  Sick.)  1.    The 
summons  to  show  cause  should  merely  require  such  defendants 
to  show  cause  within  twenty  days  after  its  service  {Townsend 
V.  Newell,  14  Abb.  840) ;  although  specifying  a  time  and  place 
will  not  vitiate  the  notice.  Id.    The  judgment  should  be  entered 
against  all  of  the  defendants  and  may  be  enforced    against 
the  joint  property  of  all,  and  the  individual  property  of  those 
served.      Lahey  v.  Kingon,  13  Abb.  192  ;  S.  C,  22  How.  209 ; 
Stannard  v.  Mattioe,  7  id.  4 ;  Northern  Bank  of  Kentucky  v. 
WrigM,  5  Rob.  604  ;  BridenbecJcer  v.  Mason,  16  How.  203  (208). 
See  Brown  v.  Richardson,  4  Rob.  603 ;  Lambert  v.  Converse,  22 
How.  265.     The  Code  has  not  repealed  that  provision  of  the  Re- 
vised Statutes  which  declares  how  far  a  judgment  entered  against 
joint  debtors  shall  be  evidence  of  liability.     Foster  v.  Wood,  30 
How.  284;   S.  C,  1  Abb.  IST.  S.  150;    TicTcnor  v.  Kennedy,  4 
id.    417.       And    such  evidence  will   be   conclusive  against  a 
defendant  who  was  personally  served  with  process,  but  against 
a  defendant  not  served,  the  judgment  will  be  evidence  only  to  the 
Vol.  VL— 43 
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extent  of  the  plaintiff's  demand,  after  the  liability  of  such  defend- 
ant shall  have  been  established  by  other  evidence.  2  R.  S.  377 
(391),  §  2.  A  defendant  who  has  been  served  with  process  may 
bind  his  co-defendant  who  has  not  been  so  served,  by  an  offer  of 
judgment  under  section  385  of  the  Code  ;  and  such  judgment 
may  be  enforced  against  the  joint  property  of  both.  Emery  v. 
Emery,  9  How.  130 ;  Paton  v.  Wright,  15  id.  481 ;  Hoss  v. 
Bridge,  24  id.  163.  See  Lambert  v.  Converse,  22  How.  265  ; 
Bridenhecker  v.  Mason,  16  id.  203.  And  where  such  judg- 
ment has  been  obtained  under-  the  provisions  of  the  Code,  a 
second  action  may  be  brought,  alleging  the  recovery  of  the  for- 
mer judgment,  setting  out  the  joint  obligation,  and  serving 
process  only  on  the  defendant  or  defendants  not  served  in  the 
former  action,  and  thereupon  a  like  judgment  may  be  obtained 
against  the  latter  defendants.  Dean  v.  Eldridge,  29  How.  218 ; 
Johnson  v.  Smith,  23  id-  444  ;  S.  C,  14  Abb.  421 ;  Prince  v. 
Oujas,  7  Rob.  76 ;  Betts  v.  Hillman,  15  Abb.  184 ;  Lane  v. 
Salter,  51  N.  Y.  (6  Sick.)  1.  See  Burnham\.  Onderdonk,  41 N. 
Y.  (2  Hand)  425.  A  contrary  opinion,  however,  was  maintained 
in  the  case  of  Benson  v.  Paine,  9  Abb.  28  ;  S.  C,  17  How.  407 ; 
2  Hilt.  552,  which  is  undoubtedly  the  true  doctrine  where  the 
judgment  severs  the  joint  liability  of  the  defendants  ;  for  in  that 
case  either  of  them  can  plead  it  in  bar  of  an  action  founded  on 
the  original  promises.     OlmsteadY.  Webster,  8  N.Y.  (4  Seld.)  413. 

The  provisions  of  section  136  of  the  Code  extend  to  a  judgment 
against  joint  debtors  founded  upon  a  creditor' s  bill ;  and  upon  such 
judgment  a  creditor's  action  can  be  maintained  to  reach  the  joint 
property,  but  not  the  separate  property  of  a  defendant  not  served 
with  process.  Billhofer  v.  Heubach,  15  Abb.  143  ;  Field  v.  Chap- 
man, 14  id.  133  ;  S.  C,  23  How.  80,  sub  nom.  Field  v.  Hunt; 
S.  C.  affirmed,  24  id.  463 ;  15  Abb.  434.  In  actions  where  tlie 
■defendants  are  severally,  as  well  as  jointly,  liable,  the  plaintiff 
may  proceed  against  the  defendant  served  as  if  he  were  sole 
defendant.  Stannard  v.  Mattice,  7  How.  4.  See  Wright  v. 
Marshall,  3  Daly,  331.  And  where  the  action  is  not  founded 
upon  a  contract,  the  defendant  who  was  not  served  with  process 
is  not  a  party  to  the  suit.  Robinson  v.  Frost,  14  Barb.  536 ; 
Mc  Kenzie  v.  Hackstaff,  2  E.  D.  Smith,  75 ;  East  River  Bank  v. 
Cutting,  1  Bosw.  636  ;  Norton  v.  Hayes,  4  Denio,  245  ;  Bates  v. 
Reynolds,  7  Bosw.  685  (688).     See  D»dge  v.  Averill,  5  How.  8. 

A  plaintiff,  however,  cannot  deprive  a  defendant,  who  has  been 
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served  with  process,  of  Ms  rights  by 'dropping  a  defendant  not 
served.  Althoiigh  he  may  recover  against  one  defendant  out  of 
several  upon  a  joint  contract,  nevertheless  the  defendant  has  the 
right  of  having  his  co-contractors  joined  with  him  in  order  to 
have  judgment  entered  against  all  of  them,  to  be  enforced  against 
their  joint  property  whether  they  have  been  served  with  process 
or  not.  mies  v.  Batter  shall,  27  How.  381 ;  S.  C,  18  Abb.  161 ; 
2  Rob.  146  ;  Brown  v.  Richardson,  4  id.  603.  And  where  there 
is  collusion  between  the  plaintiff  and  the  defendant  who  has  been 
served  with  process,  upon  which  a  judgment  has  been  entered, 
the  defendant  who  was  not  served  may  be  let  in  to  defend  the 
action  {Oriswold  v.  Oriswold,  14  How.  446  ;  Emerson  v.  Oehrman, 
10  id.  301),  upon  condition  that  the  judgment  stand  as  security. 
Ford  V.  Whitridge,  9  Abb.  416. 

6.  Heirs,  devisees  or  legatees  of  debtor.  The  heirs,  devisees 
or  legatees  of  a  deceased  judgment  debtor  may,  after  the  expira- 
tion of  three  years  from  the  granting  of  letters  testamentary  or 
of  administration,  be  summoned  to  show  cause  why  the  judgment 
should  not  be  enforced  against  the  estate  of  the  judgment  debtor 
in  their  hands.  Code,  §  876.  But  before  a  creditor  can  maintain 
an  action  under  the  provisions  of  the  Code  to  charge  an  heir  with 
the  debt  of  his  ancestor,  he  must  establish  the  following  facts  : 

1.  The  granting  of  letters  testamentary  or  of  administration. 

2.  That  three  years  have  elapsed  after  the  time  of  granting  such 
letters,  and  before  the  commencement  of  the  action.  3.  That  the 
heir  has  inherited  lands  by  descent  from  the  debtor.  4.  The  want 
of  sufficient  personal  assets,  or  the  inability  of  the  plaintiff  to 
collect  his  debt,  or  some  part  thereof,  after  due  proceedings  before 
the  surrogate  and  at  law.  Roe  v.  Swezey,  10  Barb.  247  (251) ; 
Mersereau  v.  Ryerss,  3  N.  Y.  (3  Comst.)  261 ;  Butts  v.  Genung, 
5  Paige,  254.  The  heirs  of  such  judgment  debtor  must  be  sued 
jointly  (see  Laws  1837,  chap.  460,  §  73),  but  they  are  not  thereby 
made  jointly  liable  as  joint  debtors  ;  but  the  amount  which  the 
plaintiff  is  entitled  to  recover  must  be  apportioned  among  the 
heirs  in  proportion  to  the  amount  of  real  estate  each  one  has 
inherited.  Kellogg  v.  Olmsted,  6  How.  487 ;  Mersereau  v.  Ryerss, 
3  N.  Y.  (3  Comst.)  261.  And  the  costs  must  be  apportioned  and 
recovered  in  the  same  manner.  Id. 

In  cases  where  the  surrogate  has  no  jurisdiction  for  want  of 
assets  within  the  State,  the  plaintiff  is  not  thereby  cut  off  from 
all  right  to  prosecute  the  heir ;  he  can  resort  to  his  common-law 
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remedy  and  enforce  the  collection  of  his  debt  against  the  real 
estate  situated  within  the  State.  Hollister  v.  HoUister,  10  How. 
632. 

c.  Executors  or  administrators.  The  executors  or  adminis- 
trators of  a  deceased  judgment  debtor  may,  within  one  year 
after  their  appointment,  be  summoned  to  show  cause  why  the 
judgment  should  not  be  enforced  against  the  estate  of  the  judg- 
ment debtor  in  their  hands.  Code,  §  376.  But  such  executors 
or  administrators  will  not  be  held  liable  personally  for  the  debts 
of  the  judgment  debtor.  Mills  v.  Thursby,  11  How.  129  ;  S.  C. 
again,  12  id.  385  ;  2  Abb,  432.  For  this  proceeding  under  the 
Code  is  not  deemed  an  action,  but  it  is  a  proceeding  in  court  with 
most  of  thfi  forms  of  an  action,  for  one  specific  object  only,  which 
is  to  enforce  the  original  judgment  against  the  estate  of  the  de- 
ceased judgment  debtor,  which  is  in  the  hands  of  the  parties 
summoned.  Id.  An  executor  or  administrator  may  become  lia- 
ble personally  by  entering  into  partnership  with  the  surviving 
partner,  and  such  will  be  the  case,  although  he  may  derive 
no  profit  personally,  but  is  concerned  only  for  the  use  and 
benefit  of  others.  Richter  v.  Poppenhausen,  39  How.  82  (92) ; 
S.  C,  57  Barb.  309  ;  S.  C.  affirmed,  42  N.  Y.  (3  Hand)  373  ;  9  Abb. 
N.  S.  263.  See  Pope  v.  Cole,  64  Barb.  406  ;  Getty  v.  Binsse,  49 
N.  Y.  (4  Sick.)  385,  388  ;  Bentz  v.  TJiurber,  1  Pars.  Sup.  Ct.  645 

Section  2.  When  to  commence  proceedings. 

a.  In  general.  In  a  proceeding  under  section  375  of  the  Code, 
to  require  a  joint  debtor  not  originally  served  with  process  to 
show  cause  why  he  should  not  be  bound  by  the  judgment,  the 
statute  of  limitations  cannot  be  interposed  by  reason  of  any  time 
that  has  run  since  the  entry  of  the  original  judgment.  The  party 
proceeded  against  has  the  same  rights  which  he  would  have  if 
served  with  the  summons,  and  can  set  up  as  a  defense  to  the 
cause  of  action  any  defense  which  he  could  have  set  up  if  served 
with  the  summons,  and  no  other.  Gibson  v.  Van  Derzee,  14  Abb. 
N.  S.  111.  See  Berlin  v.  Rail,  48  Barb.  442.  Compare  Van 
Keuren  v.  Parmelee,  2  N.  Y.  (2  Comst.)  523  ;  Graham  v.  Selover, 
59  Barb.  813  ;   Winchell  v.  Hicks,  18  N.  Y.  (4  Smith)  558. 

b.  Heirs,  devisees,  legatees,  etc.  For  three  years  after  the 
granting  of  letters  testamentary  or  of  administration,  the  real 
estate  of  which  the  testator  or  intestate  died  seized  remains  lia- 
ble to  be  sold,  under  an  order  of  the  surrogate,  for  the  payment 
of  debts,  in  case  of  a  deficiency  of  personal  assets.    Roe  v.  Swe- 
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zey,  10  Barb.  247;  Hyde  v.  Tanner,  1  id.  75.  This  liability 
attaches  to  the  land,  not  only  in  the  hands  of  the  heir  and  devisee, 
but  in  the  hands  of  any  subsequent  purchaser,  and  is  a  kind  of 
statutory  lien  running  with  the  land  during  the  three  years.  Id. 
After  the  expiration  of  the  three  years,  the  heirs  or  devisees  be- 
come liable  to  an  action  under  the  provisions  of  the  Code,  and 
the  power  of  the  surrogate  ceases.  Id.  ;  Code,  §  376.  The  right, 
however,  of  a  person  to  any  real  estate  cannot  be  impaired  or 
affected  by  the  revival  of  a  judgment  by  writ  of  scire  facias,  in 
which  he  is  not  made  a  party  to  the  action,  unless  he  claim  title 
from  a  tenant  of  such  real  estate  who  was  duly  made  a  party 
thereto.  Gamphell  v.  Rawdon,  18  N.  Y.  (4  Smith)  412  ;  revers- 
ing S.  C,  19  Barb.  494. 

c.  Executors  and  administrators.  The  proceeding  authorized 
by  the  Code  in  sections  376  to  381  can  be  made  available  within 
one  year  after  the  granting  of  letters  testamentary,  or  of  admin- 
istration, as  against  the  executors  or  administrators  of  the  estate. 
Code,  §  376. 

But  an  execution  will  not  issue  upon  such  judgment  until  an 
account  of  administration  shall  have  been  rendered  and  settled, 
or  upon  an  order  of  the  surrogate.  2  R.  S.  116  (120),  §§  19,  20  ; 
Mills  V.  Thurshy,  11  How.  129  ;  S.  0.  again,  12  id.  385  ;  2  Abb. 
432.     See,  ante,  Actions  by  and  against  executors,  etc.,  p. 


ARTICLE  II. 

MODE   OF   PEOCEEDING. 

Section  1.  Proceedings  in  general. 

a.  Summons,  its  form  and  service.  The  summons  must  be 
subscribed  by  the  judgment  creditor,  his  representatives  or  at- 
torney, and  it  must  describe  the  judgment,  and  require  the  per- 
son summoned  to  show  cause,  within  twenty  days  after  the  ser- 
vice of  the  summons.  It  must  be  served  in  the  same  manner  as 
the  original  summons.  Code,  §  377.  The  summons  performs 
the  oiflce  of  a  complaint  as  well  as  that  of  process  strictly  con- 
sidered. Mills  V.  Thurshy,  12  How.  385 ;  S.  C,  2  Abb.  432. 
And  it  need  not  be  served  upon  a  party  defendant  who  had  been 
served  in  the  former  action,  and  against  whom  judgment  had 
been  rendered.  Johnson  v.  Smith,  14  Abb.  421  ;  S.  C,  23  How. 
444.     For  it  is  not  a  valid  defense  to  an  action  upon  a  judgment 


342    PROCEEDmaS  AGAIN"ST  JOINT  DEBTORS,  ETC. 

Affidavit  of  amount  due  —  Removal  to  United  States  court  —  Answer  of  defendant. 

that  the  party  served  with  process  in  the  former  action  is  not 
joined  as  a  defendant.  Id.  Neither  is  it  necessary  that  the 
summons  should  specify  the  time  and  place  to  show  cause,  and 
it  will  not  be  vitiated  by  the  omission.  Townsend  v.  Newell, 
14  Abb.  340. 

The  summons  cannot  be  issued  on  a  judgment  of  the  marine 
or  district  courts,,  although  such  judgment  has  been  docketed  in 
the  county  clerk's  oflBlce.  Tlcknor  v.  Kennedy,  4  Abb.  N.  S. 
417  ;  reversing  S.  C,  3  id.  387 ;  Prince  v.  Cujas,  7  Rob.  76. 

h.  Affidavit  of  amount  due.  The  summons  must  be  accom- 
panied by  an  affidavit  of  the  person  subscribing  it  that  the 
judgment  has  not  been  satisfied,  to  his  knowledge  or  infor- 
mation and  belief,  and  must  specify  the  amount  due  thereon. 
Code,  §  378.  See  Mills  v.  Thursby,  2  Abb.  432  ;  S.  C,  12  How. 
385. 

c.  ReTTboval  to  United  States  court.  It  is  a  well-established 
rule  that  an  action  cannot  be  removed  from  a  State  to  a  Federal 
court  unless  all  of  the  defendants  reside  in  a  different  State  from 
that  of  the  plaintiff.  Fair  child  v.  Durand,  8  Abb.  305  ;  Dis- 
hrow  V.  Briggs,  16  How.  346 ;  S.  C,  8  Abb.  305,  n.  See  Kran- 
shaar  v.  W.  H.  Steamboat  Co.,  7  Rob.  356,  378.  And  upon  an 
application  for  the  removal  of  a  cause  from  a  State  to  a  Federal 
court,  all  of  the  defendants  are  required  to  j  oin.  Goolce  v.  The  State 
National  Bank  of  Boston,  1  Lans.  494 ;  S.  C,  50  Barb.  339 ;  3 
Abb.  N.  S.  339 ;  S.  C.  affirmed,  52  N.  Y.  (7  Sick.)  96.  Therefore, 
a  defendant  served  with  summons  to  show  cause  is  not  entitled 
to  have  the  cause  removed  into  a  Federal  court  on  the  ground  of 
his  residence  where  it  appears  that  the  defendant,  who  was 
served  with  process  in  the  former  action,  and  against  whom 
judgment  was  rendered,  is  a  resident  of  the  same  State  in  which 
the  plaintiff  resides.  Fairchild  v.  Burand,  8  Abb.  305.  The 
proceeding  is  not  a  new  action  against  the  defendants  last  served, 
but  a  further  proceeding  in  the  old  action.  lb.  See  Kranshaar 
V.  New  Haven  Steamboat  Co.,  7  Rob.  356. 

d.  Answer  of  defendant.  The  party  summoned  may  answer 
within  the  time  specified  therein,  by  denying  the  judgment  or 
setting  up  any  defense  thereto  which  may  have  arisen  subse- 
quently to  such  judgmeat ;  and  in  addition  thereto,  if  the  party 
be  proceeded  against  according  to  section  375,  he  may  make  any 
defense  which  he  might  have  made  to  the  action  if  the  summons 
had  been  served  on  him  at  the  time  when  the  same  was  originally 
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commenced  and  such  defense  had  been  then  interposed  to  such 
action.    Code,  §  379.     See  preceding  section,  subd.  a. 

e.  Subsequent  pleadings  and  proceedings.  The  party  issuing 
the  summons  may  demur  or  reply  to  the  answer,  and  the  party 
summoned  may  demur  to  the  reply.     Code,  §  380. 

/.  Verification  of  pleadings.  The  answer  and  reply  must  be 
verified  in  the  like  cases  and  in  the  same  manner,  and  be  subject 
to  the  same  rules  as  original  pleadings.     Code,  §  381. 

g.  Trial  of  the  issues.  When  issue  has  been  joined  it  should 
be  brought  on  for  trial,  and  the  trial  should  be  conducted  in  the 
ordinary  manner.    Code,  §  380. 

7i.  Judgment.  The  ordinary  money  judgment  will  be  entered 
where  a  party  is  summoned  under  section  375,  or  such  other 
adjudication  as  may  be  proper.  But,  under  section  376,  the 
judgment  must,  of  course,  be  special.  And  it  must  be  taken  as 
against  the  estate  sought  to  be  charged,  in  the  hands  of  the  heirs, 
beneficiaries  or  representatives,  as  the  case  may  be.  Mills  v. 
Thursby,  12  How.  385  ;  S.  C,  2  Abb.  432  ;  11  How.  129.  A  per- 
sonal judgment  cannot  be  taken  against  an  executor  or  adminis- 
trator, but  must  be  rendered  as  against  the  estate.  lb. 

i.  Costs.  The  sameV^osts  wiU  be  allowed -to  a  plaintiff  in  pro- 
ceedings under  sections  375  to  381  of  the  Code  as  those  allowed 
upon  a  judgment  rendered  in  an  action  commenced  in  the  usual 
manner.    Code,  §  307,  last  clause. 

j.  Execution.  When  judgment  has  been  rendered  under  sec- 
tion 375,  it  may  be  enforced  by  execution  in  the  usual  manner. 
But  when  rendered  under  section  376,  it  must  be  enforced  by 
special  execution  against  the  estate  of  a  deceased  testator ;  on 
leave  of  the  surrogate,  when  against  representatives  ;  or  by  at- 
tachment, when  the  claim  is  sought  to  be  enforced  against  spe- 
cific property.    Code,  §  380. 

Tc.  Appeal.  A  judgment,  when  rendered  under  the  provisions 
of  the  Code,  in  sections  375  to  381,  may  be  reviewed  by  appeal  in 
the  ordinary  manner.  Mills  v.  Thurshy,  11  How.  129  ;  12  id. 
385  ;   2  Abb.  432, 


CHAPTER  X. 

BY  AND  AGAINST  EEOBIVEKS. 
ARTICLE  I. 

ACTIONS   BY   KECBIVEBS. 

Section  1.  Leave  to  bring  action.  In  all  cases  -where  a  receiver 
desires  to  prosecute  an  action  in  his  official  character,  without 
personal  liadility  in  the  event  of  failure,  he  should  first  make 
application  to  the  court  for  leave  to  sue.  Smith  v.  Woodruffs  6 
Abb.  65  ;  Phelps  v.  Cole,  3  Code  R.  157.  See,  ante,  Vol.  1,  pp. 
197-199  ;  ante.  Vol.  2,  pp.  245-251,  where  this  subject  is  fully  dis- 
cussed. As  to  right  of  a  foreign  receiver  to  sue  in  the  courts  of 
this  State,  see,  ante,  Vol.  1,  p.  106. 

Section  2.  In  whose  name  to  sue.  See,  as  to  this  subject,  ante. 
Vol.  1,  p.  105  ;  ante,  Vol.  2,  pp.  251,  252  ;  Sup.  Court  Rule  93 ; 
see,  also,  Laws  1874,  chap.  446,  title  2,  §  5. 

Section  3.  Complaint  by.  It  was  formerly  held  necessary,  in 
an  action  brought  by  a  receiver  as  such,  to  state  in  the  complaint 
the  time  and  mode  of  his  appointment,  so  that  the  adverse  party 
might  take  issue  on  such  facts.  'White  v.  Low,  7  Barb.  204 ; 
Bangs  v.  Mcintosh,  23  id.  591  ;  Dayton  v.  Oonnah,  18  How. 
326.  See  Gillet  v.  Fairchild,  4  Denio,  80.  But  this  rule  has 
been  overruled  in  the  court  of  appeals,  and  in  an  action  by  the 
plaintiff,  as  receiver,  where  the  complaint  merely  alleged  that 
he  was,  by  an  order  of  one  of  the  justices  of  the  supreme  court, 
"duly"  appointed  receiver  upon  the  application  of  a  judgment 
creditor  of  B.,  without  pleading  any  judgment  or  proceeding 
upon  which  such  appointment  was  or  could  be  made,  it  was  held 
that  the  insertion  of  the  word  "duly  "  authorized  proof  on  the 
trial  of  all  the  facts  conferring  jurisdiction.  Rockwell  v.  Merwin, 
45  JSr.  Y.  (6  Hand)  166  ;  affirming  S.  C,  1  Sweeny,  484  ;  8  Abb. 
N.  S.  330.  And  it  was  further  held  that,  upon  his  appointment 
as  receiver,  he  had  general  authority  to  commence  actions,  and, 
having  such  general  power,  he  could  select  his  tribunal,  and  was 
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not  confined  to  the  court  in  which  he  was  appointed.  lb.  See 
Stewart  v.  Beebe,  28  Barb.  34. 

The  complaint  should  distinctly  show  that  the  plaintiff  sues  in 
his  official  capacity.  But  leave  to  sue  need  not  be  averred,  as  it 
is  not  one  of  the  facts  constituting  the  cause  of  action.  Finch 
V.  Carpenter,  5  Abb.  225.  See  Prince  v.  Cujas,  7  Rob.  76  ;  see 
further  as  to  complaint  in  action  by  receiver,  Piatt  v.  Crawford, 
8  Abb.  N.  S.  297  ;  White  v.  Joy,  13  N.  Y.  (3  Kern.)  83  ;  Simmons 
v.  Wood,  45  How.  262  ;  Hyatt  v.  McMahon,  25  Barb.  457.  Where 
an  action  is  brought  by  a  receiver  to  set  aside  an  assignment,  he 
must  state  in  his  complaint  the  equity  of  the  party  whose  rights 
he  represents  to  maintain  the  action  which  he  attempts  to  prose- 
cute. Goope  V.  Bowles,  28  How.  10;  S.  C,  18  Abb.  442;  42 
Barb.  87. 

Section  4.  Employment  of  attorney.  As  a  general  rule,  a  receiver 
will  not  be  permitted  to  employ  the  counsel,  solicitors  or  attor- 
neys of  either  of  the  parties  to  the  suit  in  which  he  was  appointed 
to  assist  him  in  the  discharge  of  his  duties.  RycTcman  v.  Parians, 
5  Paige,  543  ;  Warren  v.  Sprague,  4  Edw.  Ch.  416;  Bay  v.  Macomb, 
2  id.  165  ;  Ainsley's  Case,  1  id.  576  ;  Corey  v.  Long,  43  How.  492, 
499  ;  S.  C,  12  Abb.  N.  S.  427.  But  if  the  parties  make  no  objec- 
tion, the  receiver  may  employ  the  attorney  of  either  to  aid  him 
in  the  discharge  of  his  trust.  Warren  v.  Sprague,  3  N.  Y.  Leg. 
Obs.  122 ;  S.  C,  11  Paige,  200.  And  such  attorney  may  be 
employed  in  a  service  relative  to  the  fund  which  is  for  the  com- 
mon interest  of  both  parties,  and  not  adverse  to  either.  Bennett 
V.  Chapin,  3  Sandf  673.  So,  the  receiver  has  a  right,  at  any  time, 
to  apply  to  the  court  for  instructions  as  to  his  duties,  and  the 
court  will  advise  and  afford  him  all  necessary  and  proper  pro- 
tection. Curtis  V.  Leavitt,  1  Abb.  274 ;  S.  C,  10  How.  481 ;  Corey 
V.  Long,  43  id.  492  ;  S.  C,  12  Abb.  N.  S.  427.  A  receiver  acting 
as  attorney  or  counsel  on  behalf  of  the  estate  will  not  be  allowed 
any  counsel  fees  beyond  the  taxable  costs.  Matter  of  Bank  of 
Niagara,  6  Paige,  213. 


ARTICLE  II. 

ACTION'S  AGAINST  EECEIVEES. 

Section  1.  Leave  to  bring  action  against.    Before  commencing 
an  action  against  a  receiver,  as  such,  permission  of  the  court  ap- 
Vol.  YL  — 44 
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pointing  him  should  first  be  obtained  {De  Oroot  v.  Jay,  30  Barb. 
483 ;  S.  C,  9  Abb.  364  ;  Higgins  v.  Wright,  43  Barb.  461,  and 
cases  there  cited) ;  and  it  is  a  contempt  of  the  court  to  sue  a  re- 
ceiver without  such  permis^on  {Angel  v.  Smith,  9  Ves.  335 ; 
Corey  v.  Long,  43  How.  492,  499  ;  S.  C,  12  Abb.  N.  S.  427) ;  and 
the  proceedings  in  an  action  brought  against  him  without  leave 
may  be  stayed  or  set  aside  on  motion  or  petition.  De  Groot  v. 
Jay,  9  Abb.  364;  S.  C,  30  Barb.  483.  See,  ante,  Vol.  1,  pp.  199- 
201,  where  the  mode  of  application  for  leave  is  fully  stated. 

Section  2.  Leave  to  defend.  Before  defending  an  action  brought 
against  him  as  receiver  application  should  be  made  to  the  court 
by  him'  for  leave  to  defend.  Chautauque  BanJc  v-  Risley,  19  N. 
Y.  (5  Smith)  369.  And  if  he  defends  without  obtaining  leave, 
and  fails,  he  cannot  charge  the  costs  to  the  estate.  Swabyv. 
DicJcon,  5  Sim.  629. 

Section  3.  Parties  defendant.  A  receiver  should  not  be  joined 
as  a  party  defendant  in  an  action  against  the  original  owners  of 
the  trust  fund,  unless  some  relief  is  prayed  or  some  cause  of 
action  is  shown  against  the  receiver.  Arnold  v.  The  Suffolk 
Bank,  27  Barb.  424.    See,  ante.  Vol.  1,  p.  138. 

Section  4.  Complaint  against  receiver.  In  an  action  against  a 
receiver  it  is  sufficient  to  allege  in  the  complaint  that  he  is  re- 
ceiver, and  to  show  that  the  action  is  brought  against  him  as 
such.  In  a  case  where  it  is  proper  or  necessary  to  sue  the  re- 
ceiver with  or  instead  of  the  original  owners  of  the  trust  fund, 
there  must  be  some  right  to  relief  from  the  receiver  stated,  and 
some  relief  demanded  against  him  in  the  complaint.  Arnold  v. 
Tlie  Suffolk  Bank,  27  Barb.  424. 

Section  5.  Proceedings  on  trial,  etc.  The  proceedings  on  the  trial 
in  actions  by  and  against  receivers  are  in  all  respects  the  same  as 
in  other  actions,  as  to  which  see  subject  of  Trial  generally,  ante. 
Vol.  3.  And  see  "Powers  and  duties  of  receivers,"  fully  dis- 
cussed and  appropriate  forms  given,  ante,  Vol.  2,  pp.  242-271. 


CHAPTER  XI. 

BY  AND  AGAINST  LUNATICS. 
AKTICLE   I. 

ACTIONS   BY   LUNATICS. 

Section  1.  Action,  how  brought.  The  rule  of  law  is  well  settled, 
that  a  lunatic,  by  the  appointment  of  a  committee,  loses  none  of 
his  estate,  rights  of  property,  or  rights  of  action.  McKillip  v. 
McKilUp,  8  Barb.  652 ;  Person  v.  Warren,  14  id.  488.  And 
prior  to  the  Code,  all  suits  affecting  the  person  or  property  of 
the  lunatic  were  required  to  be  prosecuted  in  his  name,  except 
those  which  the  statute  expressly  authorized  to  be  brought  in 
the  name  of  the  committee.  McKillip  v.  McKillip,  8  Barb. 
552.    See  Laws  1845,  chap.  112,  §  2. 

The  Code  has  changed  this  rule,  and  the  action  must  now  be 
brought  in  the  name  of  the  lunatic,  by  the  committee  having  con- 
trol of  his  estate ;  or  such  committee  must  maintain  the  action  in 
his  own  name,  as  trustee  of  an  express  trust.  Davis  v.  Carpen- 
ter, 12  How.  287 ;  Grippen  v.  Culver,  13  Barb.  424 ;  Person  v. 
Warren,  14  id.  488  ;  Thomas  v.  Bennett,  56  id.  197.  See  Laws 
1874,  chap.  446,  title  3,  §  5. 

Section  2.  Leaye  to  sue.    See,  ante,  Vol.  1,  pp.  201,  514. 

Section  3.  Complaint  in  action  by.  The  complaint  in  an  action 
by  the  committee  of  a  lunatic  should  state  the  fact  of  his  appoint- 
ment as  such  committee,  by  some  court  having  competent  juris- 
diction.    See  Hall  v.  Taylor,  8  How.  428. 

ARTICLE  II. 

ACTIONS  AGAINST  LUNATICS. 

Section  1.  Leave  to  bring  action  against.  See  this  head  fully 
discussed,  with  appropriate  forms,  ante,  Vol.  1,  pp.  202  to  204. 

Section  2.  Service  of  summons.  In  actions  against  lunatics, 
service  of  the  summons  should  be  made  personally  upon  the 
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lunatic  himself,  and,  if  he  has  a  committee,  also  upon  the  com- 
mittee. Code,  §  134,  subd.  3.  See  Laws  1872,  chap.  693.  And 
service  of  a  summons  upon  one  with  with  whom  a  lunatic  resides 
is  not  good  service.  Heller  v.  Heller,  6  How.  194  ;  S.  C,  1  Code 
R.  N.  S.  309.  See  Rogers  v.  McLean,  34  N.  Y.  (7  Tiflf.)  536 ;  S. 
C,  31  How.  279. 

Section  3.  Arrest  of  defendant.  As  to  the  arrest  of  a  lunatic 
defendant  on  civil  process,  see,  ante,  Vol.  1,  pp.  634,  703. 

Section  4.  Restraining  proceedings  against.  A  party  proceed- 
ing at  law  against  a  lunatic,  after  the  appointment  of  a  commit- 
tee, without  permission  of  the  court,  will,  upon  a  proper  appli- 
cation by  the  committee,  be  restrained  from  such  proceeding. 
Matter  of  Heller,  3  Paige,  199.  See  Niblo  v.  Harrison,  9  Bosw. 
668.  And  an  action  may  be  maintained,  or  a  motion  be  made  by 
the  committee  to  set  aside  a  judgment  recovered  during  the  time 
the  inquisition  finds  incompetency.  Demelt  v.  Leonard,  11  Abb. 
252  ;  S.  C,  19  How.  140.    See  Person  v.  Warren,  14  Barb.  488. 

But  a  judgment  obtained  against  a  lunatic,  after  a  committee 
of  person  and  estate  has  been  appointed  by  the  court,  is  not  void, 
nor  even  erroneous,  nor  is  the  party  acting  under  such  judgment 
a  trespasser.  SterniergTi  v.  Schoolcraft,  2  Barb.  153 ;  Grippen  v. 
Culver,  13  id.  424.    The  remedy  is  to  proceed  for  contempt.  Id. 


CHAPTER  XII. 

BY  AND    AGAINST    IDIOTS  AND    PERSONS   OF   UNSOUND 

MIND. 


ARTICLE  I. 

ACTIOlSrS    BT. 

Section  1.  Tn  whose  name  brought.  Any  one  judicially  declared 
to  be  an  idiot,  or  person  of  unsound  mind,  cannot  prosecute  a 
suit  alone.  The  action  is,  however,  required  to  be  brought  in 
the  name  of  the  idiot,  or  person  of  unsound  mind,  by  the  com-- 
mittee  having  control  of  his  estate,  or  the  committee  may  main- 
tain the  action  in  his  own  name  as  trustee  of  an  express  trust. 
Person  v.  Warren,  14  Barb.  488  ;  Thomas  v.  Bennett,  56  id.  197 ; 
Bams  V.  Carpenter,  12  How.  287  ;  Crippen  v.  Culver,  13  Barb. 
424  ;  Davis  v.  Spencer,  24  N.  Y.  (10  Smith)  386.  As  to  the  rule 
prior  to  the  Code,  see  McKillip  v.  McKillip,  8  Barb.  552 ;  and 
see  also  Laws  1874,  chap.  446,  title  3,  §  5. 

Section  2.  Leave  to  bring  action.  The  property  and  person  of 
the  idiot  or  person  of  unsound  mind  being  under  the  protection 
and  control  of  the  court,  it  follows,  as  a  matter  of  course,  that 
in  order  to  commence  an  action  regularly,  the  plaintiff  must  first 
obtain  leave  of  court.  See  Matter  of  Heller,  3  Paige,  199  ;  Brown 
V.  Nichols,  43  N.  Y.  (3  Hand)  26 ;  S.  C,  9  Abb.  N.  S.  1 ;  and  see 
subject  "Leave  to  sue,"  ante.  Vol.  1. 

Section  3.  Complaint  by.  Where  the  action  is  by  the  commit- 
tee, in  the  name  of  the  idiot  or  person  of  unsound  mind,  the  com- 
plaint must  show  how,  when  and  by  what  court  or  otflcer  such 
committee  was  appointed.  The  authority  to  sue  in  such  cases 
must  be  averred  or  shown  upon  the  face  of  the  complaint  (see 
Hulbert  v.  Young,  13  How.  444 ;  White  v.  Low,  1  Barb.  204  ; 
Ghrantman  v.  Thrall,  44  id.  173) ;  and  a  general  averment  that 
he  was  duly  appointed  has  been  held  to  be  insufficient.  See* 
Stewart  v.  Beebe,  28  Barb.  34  ;  Coope  v.  Bowles,  28  How.  10  ;  S. 
C,  42  Barb.  87  ;  18  Abb.  442  ;  Hall  v.  Taylor,  8  How.  428 ;  Oillet 
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V.  FaircMld,  4  Denio,  80.  The  suit  should  be  brought  iu  the 
name  of  the  idiot,  etc.,  stating  that  he  sues  by  the  committee  of 
his  estate,  naming  them.     GorTiam  v.  Oorham,  3  Barb.  Oh.  24. 


ARTICLE  II. 

ACTIONS    AGAINST. 

Section  1.  Leare  to  sue.  As  to  the  rules  relating  to  leave  of 
court,  to  bring  an  action  against  an  idiot  or  person  of  unsound 
mind,  see,  ante^  Yol.  1,  p.  202,  where  full  forms  are  also  given. 

Section  2.  Service  of  summons.  See,  ante,  Vol.  1,  p.  514  ;  also, 
Laws  1872,  chap.  693. 

Section  3.  Appearance  Iby.  As  it  regards  the  appearance  as 
defendant  by  an  idiot  or  person  of  unsound  mind,  see,  ante,  Yol. 
•  1,  p.  126.  Where  there  is  no  committee  of  an  idiot  or  person  of 
unsound  mind  who  is  sued,  a  guardian  ad  litem  can  be  appointed 
on  the  application  of  the  plaintiff,  or  on  the  application  of  some 
relative  or  next  friend.  If  the  application  is  by  a  relative,  notice 
of  the  application  should  be  given,  unless  it  is  stated  in  the  com- 
plaint that  the  defendant  is  an  idiot,  etc.  Heller  v.  Heller,  1  Oode . 
E.  N.  S.  309 ;  S.  C,  6  How.  194. 

Section  4.  Complaint  against  committee  of.  Where  the  defend- 
ant is  sued  in  any  special  character,  as  committee  of  a  lunatic, 
etc.,  the  fact  must  appear  in  the  complaint ;  but  it  is  held  that  a 
general  allegation  thereof  is  sufficient  for  all  purposes.  Bean  of 
Bristol  V.  Ouyse,  1  Saund.  112 ;  Holliday  v.  Fletcher,  2  Ld. 
Raym.  1510.  By  a  special  term  decision  of  this  State,  however, 
it  was  held  that  a  complaint  against  a  committee  must  show  by 
what  court  or  authority  the  debtor  was  declared  an  habitual 
drunkard  and  the  custody  of  his  person  and  estate  awarded  to 
the  defendant,  or  a  demurrer  would  lie.  Hall  v.  Taylor,  8  How. 
428.  The  complaint  should  at  least  show  a  regular  and  valid 
proceeding  and  appointment  in  all  such  cases.  Id. 

Section  5.  Proceedings  on  trial,  judgment,  etc.  The  bringing 
on  of  the  cause  to  trial,  the  proceedings  thereon  to  judgment,  the 
entry  of  judgment,  etc.,  are  subject  to  the  same  rules  that  govern 
in  ordinary  cases,  as  to  which  see  the  appropriate  heads  in  the 
preceding  volumes:  and  see,  ante,  chap.  11,  "Actions  by  and 
against  lunatics." 


CHAPTER  XIII. 

BY  AND  AGAINST  BANKRUPTS  AND  INSOLVENTS. 
ARTICLE  1. 

ACTIONS  BY. 

Section  1.  In  general.  The  disability  to  maintain  a  suit  accru- 
ing from  bankruptcy  arises  from  the  incapacity  of  the  bankrupt 
to  hold  the  property  which  is  the  object  of  the  suit,  and  not  from 
personal  disqualification.  Thus  a  bankrupt,  though  uncertifi- 
cated or  undischarged,  is  not  personally  disqualified  from  suing, 
and  may,  in  many  cases,  sustain  actions  either  of  a  legal  or 
equitable  nature.  See  Semple  v.  London  &  B.  Railway  Co.,  9  Sim. 
209  ;  Herbert  v.  Sayer,  5  Q.  B.  965,  978  ;  ElderMn  v.  ElderJcin, 
1  Root,  139  ;  Lincoln  v.  Bassett,  9  Gray,  355.  And  a  bankrupt 
can  maintain  a  suit  in  his  own  name,  brought  before  he  was 
declared  a  bankrupt,  for  a  wrong  done,  unless  his  assignee  should 
interpose  an  objection.  Sawtelle  v.  Rollins,  23  Me.  196.  See 
Stone  y.  Boston  &  Maine  R.  R.,  7  Grray,  539.  So,  the  disability 
of  a  bankrupt  to  maintain  a  suit  does  not  apply  to  a  bankrupt 
who  has  obtained  his  order  of  discharge,  where  he  is  suing  in 
respect  of  property  acquired  after  his  order  of  discharge  has 
taken  effect.    1  Dan.  Ch.  Pr.  62. 

A  suit  may  be  brought  in  this  State  in  the  name  of  a  foreign 
bankrupt,  and  he  may  be  joined  with  the  assignees  of  a  copart- 
ner who  is  bankrupt  in  this  country.  Bird  v.  Caritat,  2  Johns. 
342  ;  Holmes  v.  Remsen,  4  Johns.  Ch.  460,  485.  But  our  courts 
will  not  recognize  or  enforce  a  right  or  title  acquired  under  a 
foreign  bankrupt  law  or  foreign  bankrupt  proceedings.  Mossel- 
man  v.  Caen,  34  Barb.  66  ;  S.  C,  21  How.  248  ;  AlraTiam  v. 
Plestoro,  3  Wend.  538  ;  Johnson  v.  Hunt,  23  id.  87. 

Section  2.  When  assignee  of  bankrupt  may  sue.  The  general 
rule  under  this  head  is,  that  assignees  stand  precisely  in  the 
situation  of  the  bankrupt,  and  must  sue,  in  their  own  names, 
upon  all  demands  that  pass  by  the  assignment.  The  bankrupt 
cannot  sue  them  in  his  own  name.  Stouffer  v.  Coleman,  1  Yeates, 


352  BY  AND  AGAINST  BANKRUPTS,  ETC. 

When  assignee  of  bankrupt  may  sue. 

399  ;  ElderTtin  v.  Elderkin,  1  Root,  139.  The  general  bankrupt 
act  of  1867  (see  Laws  of  1867,  chap.  176,  §  14)  provides  that  the 
assignee  may  prosecute  and  defend  suits  at  law  or  in  equity 
pending  at  the  time  of  the  commencement  of  proceedings  in 
bankruptcy,  to  which  such  bankrupt  is  a  party  in  his  own  name, 
in  the  same  manner  and  with  the  like  effect  as  they  might  have 
been  prosecuted  or  defended  by  such  bankrupt.  14  U.  S.  Stat. 
at  large,  523. 

It  is  held,  under  this  provision  of  the  statute,  that  it  only 
becomes  a  duty  for  an  assignee  to  prosecute  a  suit  when  the 
interest  of  his  estate  demands  it,  of  which  he  is,  in  the  first 
instance,  the  judge.  He  need  not  prosecute  any  suit  unless  he 
has  moneys  on  hand  sufficient  to  meet  the  expenses  of  the 
prosecution,  or  until  he  has  satisfactory  security  for  those 
expenses.  Meade  v.  WaterJiouse,  12  Abb.  N.  S.  255.  But  it 
seems  that,  under  section  321  of  the  Code,  an  assignee  is  not 
personally  chargeable  with  costs  accruing  before  the  assign- 
ment.   S.  C.  reversed,  52  N.  Y.  (7  Sick.)  587. 

A  copy,  duly  certified  by  the  clerk  of  the  district  court,  under 
the  seal  thereof,  of  the  assignment  made  by  the  judge  or  register, 
as  the  case  may  be,  to  him  as  assignee,  is  conclusive  evidence  of 
his  title  as  such  assignee  to  take,  hold,  sue  for,  and  recover  the 
property  of  the  bankrupt.  Laws  of  Congress,  1867,  chap.  176, 
§§  14,  16.  On  motion,  he  will  be  admitted  as  a  party  to  the  suit, 
upon  the  production  of  such  copy  duly  certified.  Herndon  v. 
Howard,  9  Wall.  (U.  S.)  664  ;  S.  C,  40  How.  288. 

No  suit  pending  in  the  name  of  the  assignee,  or  to  which  he 
is  a  party,  will  be  abated  by  his  death  or  removal  ;  but,  upon 
the  motion  of  the  surviving,  or  remaining,  or  new  assignee,  as 
the  case  may  be,  he  will  be  admitted  to  prosecute  the  suit  in 
like  manner  and  with  like  effect  as  if  it  had  been  originally  com- 
menced by  him.    Laws  of  Congress,  1867,  chap.  176,  §§  14,  16. 

In  an  action  brought  by  a  judgment  creditor  to  reach  property 
fraudulently  transferred  by  the  debtor  to  his  wife,  the  fact  that 
the  debtor  has  made  a  general  assignment  for  the  benefit  of  cred- 
itors is  not  a  defense.  It  is  not  for  the  fraudulent  debtor  or  his 
wife  to  guard  any  interests  acquired  by  the  assignee,  but  he  alone 
must  assert  them  ;  they  can  only  object  that  the  assignee  is  not 
made  a  party,  and  if  such  objection  is  not  presented  by  demurrer 
or  answer,  it  is  waived.  Fort  Stanwix  Bank  v.  Leggett,  51  N. 
Y.  (6  Sick.)  552. 
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The  right  of  a  bankrupt  to  sue  for  and  recover  back  money 
paid  by  him  as  usury  is  held  to  be  not  such  a  right  of  property 
as  vests  in  the  assignee  in  bankruptcy.  Baker  v.  Vining,  30 
Me.  121.  So,  a  bankrupt  is  entitled  to  recover  for  his  own  work 
and  labor,  done  after  the  bankruptcy,  as  well  as  for  materials 
found,  incident  and  necessary  to  the  labor  {Silk  v.  Oshorn,  1 
Esp.  N.  P.  140) ;  or  for  money  lent,  if  earned  by  his  labor. 
Evans  v.  Brown,  id.  170. 

Section  3.  What  courts  have  jurisdiction.  The  provisions  of 
the  bankrupt  act  of  1867,  chapter  167,  sections  1  and  2,  conferring 
jurisdiction  in  such  cases  upon  the  district  and  circuit  courts  of 
the  United  States  were  not  intended  to  interfere  with,  and  do  not 
exclude  the  jurisdiction  of,  the  State  courts.  And  the  supreme 
court  of  this  State  has  jurisdiction  in  all  actions,  legal  or  equi- 
table, brought  by  an  assignee  in  bankruptcy  to  recover  the  estate 
of  the  bankrupt,  or  to  determine  rights  to  property  claimed  by 
him  as  such  assignee,  or  in  any  way  aflfecting  the  same.  Cook  v. 
Whipple,  55  N.  Y.  (10  Sick.)  150  ;  Gilbert  v.  Priest,  7  Alb.  L.  J. 
119.  See  Hastings  v.  Fowler,  2  Carter,  216.  But  see  BrigJiam 
V.  Olaflin,  31  Wis.  607 ;   YoorTiees  v.  Frishee,  7  Alb.  L.  J.  69. 

Section  4.  Limitation  of  action.  The  time  within  which  an 
action  is  maintainable  by  an  assignee  in  bankruptcy  is,  by  the 
bankrupt  act  of  1867,  fixed  at  two  years  from  the  time  the  cause 
of  action  accrued  to  such  assignee.  U.  S.  Laws  1867,  chap.  176, 
§  2.  This  rule,  by  the  express  words  of  the  statute,  has  applica- 
tion to  actions  brought  "  in  any  court  whatsoever  ; "  therefore,  in 
any  court,  State  or  Federal.  Id. ;  Peiper  v.  Harmer,  5  B.  R.  252  ; 
S.  C,  18  Pitts.  L.  J.  275 ;  27  Leg.  Int.  148. 

ARTICLE  II. 

ACTIONS   AGAIirST. 

Section  1.  In  generaL  It  is  a  general  rule  that  a  discharged 
bankrupt  cannot  be  sued.  And,  under  the  bankrupt  act  of  1867, 
a  discharge  duly  granted  has  the  effect  (with  certain  specified 
exceptions)  to  release  the  bankrupt  from  all  debts,  claims,  liabil- 
ities and  demands  which  were  or  might  have  been  proved  against 
his  estate  in  bankruptcy.  U.  S.  Laws  1867,  chap.  167^  §  34.  See- 
exceptions  to  rule,  id.,  §  33.  A  discharged  insolvent,  like  a  cer- 
tificated bankrupt,  remains  liable  for  damages,  unascertainable- 
VoL.  VL— 45 
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at  the  time  of  his  discharge,  and  therefore  unextinguished  by  it. 
Wilmer  v.  White,  6  Bing.  291. 

An  insolvent  discharge,  discharging  the  debtor  from  the  pay- 
ment of  all  his  debts,  is  an  absolute  bar  to  a  recovery  upon  a 
contract  made  and  to  be  executed  within  the  State  ;  although  the 
creditor  be  a  non-resident,  and  neither  united  in  the  petition  for 
the  discharge  nor  accepted  a  dividend.  Parkinson  v.  Scomlle, 
19  Wend.  150.  And  the  discharge  operates  as  well  upon  debts 
arising  ex  delicto  as  upon  those  arising  ex  contractu.  Luther  v. 
Deyo,  19  Wend.  629.    See  People  v.  Kelly,  1  Abb.  N.  S.  433. 

A  discharge  under  the  insolvent  laws  of  this  State  is,  how- 
ever, no  defense  to  an  action  by  a  citizen  of  another  State, 
upon  a  note  given  before  the  proceedings  for  a  discharge,  although 
such  note  is  made  payable,  and  the  action  is  brought  in  this  State. 
Pratt  V.  Chase,  44  N.  Y.  (5  Hand)  597 ;  S.  C,  4  Am.  R.  718  ; 
reversing  S.  C,  19  Abb.  150  ;  S.  0.,  29  How.  296.  So,  a  discharge 
obtained  by  an  insolvent  debtor  from  all  his  debts  is  no  bar  to  an 
action  by  an  accommodation  indorser  for  money  paid  by  him 
subsequent  to  the  discharge  in  satisfaction  of  a  note  made  by 
the  insolvent.  Cleveland  v.  Boerum,  23  Barb.  201 ;  S.  C,  3  Abb. 
294  ;  S.  C.  affirmed,  27  Barb.  352  ;  25  N.  Y.  (10  Smith)  252. 

Section  2.  Action  against  assignee  of  bankrupt.  In  England 
the  assignees  of  a  bankrupt  cannot  be  sued  as  such  at  law. 
Eidout  V.  Brough,  Cowp.  134.  But  it  was  otherwise  under  the 
bankrupt  act  of  the  United  States  of  1841,  and  also  under  the 
more  recent  act  of  1867. 

The  last-named  act  provides,  however,  that  no  suit  at  law  or  in 
equity  is  in  any  case  maintainable  against  the  assignee  in  bank- 
ruptcy, or  against  any  person  claiming  an  adverse  interest  touch- 
ing the  property  and  the  rights  of  property  of  the  bankrupt,  in 
any  court  whatsoever,  unless  the  same  is  brought  within  two 
years  of  the  time  the  cause  of  action  accrued  against  such  assignee. 
And  no  right  of  action,  barred  at  the  time  such  assignee  is  ap- 
pointed, is  revived  by  such  appointment.    U.  S.  Laws  1867,  chap. 

167,  §  2. 

Under  this  act,  as  under  the  previous  act  of  1841,  it  is  unneces- 
sary to  make  assignees  appointed  pendente  lite  parties,  in 
-order  to  bind  their  interests.  Daly  v.  Burchell,  13  Abb.  N.  S. 
264.     See  Cleveland  v.  Boerum,  27  Barb.  252. 

Section  3.  Notice  to  assignee  of  action.  No  person  is  entitled 
to  maintain  an  action  against  an  assignee  in  bankruptcy  for  any 
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thing  done  by  him  as  such  assignee,  without  previously  giving 
him  twenty  days'  notice  of  such  a'ction,  specifying  the  cause 
thereof,  to  the  end  that  such  assignee  may  have  an  opportunity 
of  tendering  amends,  should  he  see  fit  to  do  so.  JJ.  S.  Laws  1867, 
chap.  167,  §  14. 

Section  4.  Discharge  of  bankrupt,  how  pleaded.  The  discharge 
may  be  pleaded  by  a  simple  averment  that,  on  the  day  of  its 
date,  such  discharge  was  granted  to  him,  setting  the  same  forth 
in  haec  Derba,  as  a  full  and  complete  bar  to  all  suits  brought  on 
any  such  debts,  claims,  liabilities  or  demands  ;  and  the  certifi- 
cate is  conclusive  evidence  in  favor  of  the  bankrupt  of  the  fact 
and  the  regularity  of  his  discharge.  U.  S.  Laws  1867,  chap.  167, 
§34. 

Delay  in  pleading  an  insolvent  discharge  was  regarded  as  suf- 
ficient to  exclude  the  defense.  Sanford  v.  Sinclair,  3  Denio, 
269  ;  YalkenburgTi  v.  Dederick,  1  Johns.  Cas.  133  ;  Besobry  v. 
Morange,  18  Johns.  336.  And  an  application  for  leave  to  set  up 
a  discharge  in  bankruptcy,  by  a  supplemental  answer,  is  ad- 
dressed to  the  discretion  of  the  court,  and  will  be  denied  when 
there  has  been  unreasonable  delay  in  making  it.  Medbury  v. 
Swan,  46  N.  Y.  (1  Sick.)  200.  See  Monroe  v.  Upton,  50  N.  Y. 
(5  Sick.)  593. 

The  plea  of  a  discharge  in  bankruptcy  introduces  new  matter 
in  confession  and  avoidance  of  the  plaintiff's  claim,  and  ought 
to  conclude  with  a  verification.  The  plaintiff  can  then  reply, 
and  if  the  defendant  thinks  the  replication  sets  up  matter  inad- 
missible under  the  bankrupt  act,  he  can  raise  the  question  by  a 
demurrer.    Mayer  v.  Grirrbbel,  30  Leg.  Int.  5. 

Section  5.  Proceedings  in  general.  Proceedings  in  bankruptcy 
is  a  subject  foreign  to  the  present  work,  and  a  knowledge  of  those 
proceedings  must  be  obtained  from  works  specially  devoted  to 
the  subject.  It  was  merely  intended  in  the  foregoing  chapter  to 
point  out  some  of  the  peculiarities  in  actions  brought  by  and 
against  bankrupts  and  insolvents.  See  further,  on  this  subject, 
"Insolvent  debtors,"  ante,  Vol.  5. 
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ARTICLE  I. 

ACTIOKS  BT. 

Section  1 .  lu  general.  The  *  Revised  Statutes  provide  that  a 
person  sentenced  to  imprisonment  in  a  State  prison  for  life  shall 
thereafter  be  deemed  civilly  dead  (2  R.  S.  701  [724],.  §  20),  and  a 
sentence  of  imprisonment  in  a  State  prison  for  any  term  less  than 
life  suspends  all  the  civil  rights  of  the  person  so  sentenced,  and 
forfeits  all  public  offices  and  all  private  trusts,  authority  or 
power  during  the  term  of  such  imprisonment.  Id.,  §  19.  These 
provisions  deprive  the  person  so  convicted  or  imprisoned  of  all 
right  to  commence  or  to  maintain  an  action  in  his  own  right  in  the 
courts  of  this  State  during  the  continuance  of  that  condition.  See 
Miller  v.  FinTcle,  1  Park.  Cr.  374;  O'Brien  Y.Hagar,  1  Duer, 
664.  And  the  disqualification,  consequent  upon  a  sentence  by 
which  all  the  civil  rights  of  the  person  sentenced  are  suspended, 
commences,  as  does  the  running  of  the  time  of  imprisonment, 
from  the  moment  of  passing  sentence.  Id.  Nor  can  a  right  of 
action  be  assigned  by  a  person  under  sentence  of  imprisonment 
in  a  State  prison.  Id. 

ARTICLE  IL 

ACTIONS  AGAINST. 

Section  1.  In  general.  Although  the  right  of  a  convict  or  per- 
son imprisoned  to  prosecute  an  action  is  suspended,  still  he  may 
be  sued,  and  the  suit  against  him  may  be  prosecuted  to  judgment. 
Davis  V.  Duffie,  8  Bosw.  617 ;  S.  C.  affirmed,  4  Abb.  N.  S.  478 ; 
3  Trans.  App.  54.  3  Keyes,  606  ;  1  Abb.  Ct.  App.  486.  The  pro- 
visions of  the  Revised  Statutes  (see  2  R.  S.  15)  allowing  prisoners 
to  be  proceeded  against  as  absent  debtors  is  not  exclusive  of  the 
ordinary  remedy  by  action.  Id. 
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So  any  person  imprisoned  by  virtue  of  any  proceedings  in  a 
civil  suit  may  be  sued  and  prosecuted  to  judgment,  and  may  be 
proceeded  against  in  aU  the  modes  prescribed  by  law,  to  enforce 
civil  remedies,  as  if  lie  were  at  large.  Morris  v.  Walsh,  9  Bosw. 
636  ;  S.  C,  14  Abb.  387.    See  case  above  cited. 

Section  2.  Service  of  summons.  In  actions  against  convicts  or 
persons  imprisoned,  tlie  summons  must  be  served  on  the  defend- 
ant personally  in  his  place  of  confinement.  Davis  v.  Dtiffie,  1 
Abb.  Ct.  App.  486  ;  S.  C,  4  Abb.  N.  S.  478  ;  reversing  S.  C,  18 
Abb.  360;  Morris  Y.Walsh,  9  Bosw.  636  ;  S.  C,  14  Abb.  387. 
As  to  the  service  of  process  in  such  cases,  this  has  been  the  set- 
tled rule  of  law  and  practice  both  in  England  and  in  this  country 
for  a  long  period  of  time.  Phelps  v.  Phelps,  7  Paige,  150 ;  1 
Barb.  Ch.  Pr.  50,  51. 

Section  3.  Pleadings,  trial,  judgment,  etc.  As  to  these,  the 
rules  are  substantially  the  same  as  in  other  cases.  See  Morris 
V.  Walsh,  9  Bosw.  636  ;  S.  C,  14  Abb.  887. 


CHAPTER  XV. 

BY  AND  AGAINST  ALIENS. 
ARTICLE  I. 

ACTIOKS   BY. 

Section  1.  Right  of  aliens  to  sue. 

a.  Mien  friends.  An  alien  friend  may  not  only  bring  an 
action  in  our  courts  concerning  personal  property,  but  lie  can 
hold  land  conveyed  to  him,  as  against  every  one  but  the  State, 
and  may  maintain  actions  for  its  recovery.  See  Ford  v.  Har- 
rington, 16  N.  Y.  (2  Smith)  285,  294 ;  Bradstreet  v.  Supervisors 
of  Oneida,  13  Wend.  546  ;  Overing  v.  Russell,  32  Barb.  263 ; 
Laws  1845,  chap.  115  ;  Laws  1857,  chap.  576  ;  ante,  Vol.  1, 
pp.  107,  108.  Or  he  may  maintain  an  action  in  respect  to  such 
land,  as  for  rent  reserved  in  a  lease.  Elliee  v.  Winn,  12  Wend. 
342. 

h.  Alien  enemies.  No  action  can  be  maintained  either  by  or 
in  favor  of  an  alien  enemy,  unless  resident  by  the  license 
of  the  government ;  or,  unless  the  contract  declared  on  be 
expressly  sanctioned  by  the  government,  as  where  it  is  effected 
under  a  trading  license.  See  1  Kent's  Com.  67;  Jackson  v. 
Decker,  11  Johns.  418.  And  a  citizen  of  another  State,  who  is 
engaged  in  war  with  the  United  States,  is  such  an  enemy  as  to 
be  without  remedy  in  our  courts  until  hostilities  are  ended.  His 
claim  may,  however,  be  then  revived  and  recovered.  Sanderson 
V.  Morgan,  39  N.  Y.  (12  Tiff.)  231 ;  Bonneau  v.  Dinsmore,  23 
How.  397.    See  Leftwich  v.  Clinton,  4  Lans.  176. 

A  foreign  executor  cannot  sue  in  the  courts  of  this  State  (see, 
ante,  Yol.  1,  p.  108)  ;  but  the  disability  does  not  extend  to  his 
assignee,  who  may  sue  in  his  own  name.    Id.,  p.  109. 

So,  an  alien  enemy  resident  in  this  country,  and  not  ordered 
away  by  the  proper  authority,  may  sue  in  time  of  peace.  Clarke 
V.  Morey,  10  Johns.  69.  And  when  the  right  of  action  accrued 
previous  to  the  alien  becoming  an  enemy,  the  remedy  is  only 
suspended  during  the  war.  Id.    See  Sands  v.  N.  Y.  Life  Iris.  Co., 
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50  N.  Y.  (5  Sick.)  626  ;  S.  C,  10  Am.  R.  535  ;  EoMnson  v.  Inter- 
national Life  Ass.  8oc.,  42  N.  Y.  (3  Hand)  54  ;  S.  C,  1  Am.  R. 
490  ;  Martine  v.  International  Life  Ass.  Soc,  62  Barb.  181 ;  S. 
C.  modified,  9  Alb.  L.  J.  49. 

Section  2.  Limitation  of  action.  The  Code  provides  that  when 
a  person  shall  be  an  alien  subject  or  citizen  of  a  country  at  war 
with  the  United  States,  the  time  of  the  continuance  of  the  war 
shall  not  be  a  part  of  the  period  limited  for  the  commencement 
of  the  action.  Code,  §  103  ;  2  R.  S.  301  (309),  §  103.  See,  ante, 
Vol.  1,  p.  53. 

ARTICLE  II. 

ACTIONS   AGAINST. 

Aliens  resident  here  may  be  sued  as  other  persons,  and  it  has 
been  decided  that  even  alien  enemies,  residing  in  this  country, 
may  be  sued  as  in  time  of  peace.  And,  for  this  purpose,  it  is 
not  necessary  that  such  aliens  should  have  letters  of  safe  con- 
duct, or  actual  license  to  remain  here.  A  license  will  be  implied 
from  their  being  suffered  to  remain  without  being  ordered  out  of 
the  country  by  the  executive.  CiarJce  v.  Morey,  10  Johns.  69  ; 
Russell  V.  Skipwith,  6  Binney,  241 ;  ante.  Vol.  1,  p.  107.  See 
Sands  v.  N.  T.  Ufe  Ins.  Co.,  50  N.Y.  (5  Sick.)  626  ;  S.  C,  10  Am. 
R.  535. 

A  power  of  attorney  to  collect  a  debt  or  to  receive  money  seems 
to  continue  valid,  although  the  principal  resides  in  an  enemy's 
country.  Id.  ;  EoMnson  v.  International  Life  Ass.  Soc,  42  N. 
Y.  (3  Hand)  54 ;  Martine  v.  International  Life  Ass.  Soc,  62 
Barb.  181. 


CHAPTER  XYI. 

BY  AND  AGAINST  STATES  AND  GOVERNMENTS. 
ARTICLE  I. 

ACTIONS   BT. 

Section  1.  Bight  of  States  and  goyernments  to  sue.  It  is  said 
to  be  the  natural  right  of  every  sovereign,  recognized  as  such 
both  by  positive  law  and  by  the  usage  and  comity  of  nations,  to 
waive  his  sovereignty  and  prosecute  his  claims  against  any 
private  citizen  or  subject,  upon  the  plain  grounds  of  justice  or 
equity  —  demanding  their  enforcement  from  those  tribunals  to 
which  that  citizen  or  subject  is  ordinarily  amenable.  Delafield 
V.  The  State  of  Illinois,  26  Wend.  192,  212.  And  it  is  well  settled 
that  the  several  States  of  the  Union  may  sue  in  their  respective 
corporate  names  in  the  courts  of  this  State.  State  of  Indiana  v. 
Wot  am,  6  Hill,  33.  See,  ante,  Vol.  1,  p.  98.  So,  the  right  of  a 
foreign  government  to  sue  in  the  courts  of  this  State  is  held  to  be 
so  plain  that  a  denial  of  it  might  be  deemed  a  just  cause  of  war. 
See  id.,  p.  97. 

Section  2.  Actions  by  the  State,  how  brought.  Actions  brought 
by  the  State  are  in  the  name  of  the  people,  and  are  prosecuted  by 
the  attorney -general  in  the  same  manner  as  in  actions  by  private 
citizens,  except  when  some  special  statute  changes  the  rule.  1  R. 
S.  179  (180),  §  1 ;  2  R.  S.  552  (573),  §§  13,  14;  id.  619  (642),  §  38. 
And  the  power  of  the  attorney -general  to  bring  actions  in  the 
name  of  the  people  is  not  taken  away  by  the  Code  of  Procedure. 
People  V.  Tweed,  13  Abb.  N.  S.  25,  70. 

It  is  held  that  the  people  of  the  State  can  maintain  an  action 
by  the  attorney -general  to  recover  nioneys  unlawfully  raised  by 
public  officers  of  a  county  or  a  municipal  corporation,  or  special 
board  of  commissioners,  and  converted  to  their  own  use  {People 
V.  Tweed,  13  Abb.  N.  S.  25,  41,  69),  but  this  doctrine  has  been 
questioned  in  Supervisors  of  New  York  v.  Tweed,  13  Abb.  N".  S. 
152.  See  People  v.  Tweed  13  Abb.  IST.  S.  103,  n.  Compare  further, 
as  to  the  authority  of  the  attorney-general  in  the  prosecution  of 
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actions,  People  v.  Miner,  2  Lans.  396  ;  People  v.  Albany  &  Sus- 
quehanna Ji.  R.  Co.,  5  id.  25 ;  Supervisors  of  Livingston  v.  While, 
30  Barb.  72. 

Section  3.  How  conducted.  The  statute  provides  that  "every 
suit  or  proceeding  in  a  civil  case  instituted  in  the  name  of  the 
people  of  this  State  by  any  public  officer  duly  authorized  for 
that  purpose,  shall  be  subject  to  all  the  provisions  of  lavp- 
respecting  similar  suits  or  proceedings  when  instituted  by  or  in 
the  name  of  any  citizen,  except  where  provision  is  or  shall  be 
otherwise  expressly  made  by  statute  ;  and  in  all  such  suits  and 
proceedings  the  people  of  this  State  shall  be  liable  to  be  non- 
suited, and  to  have  judgments  of  non  pros,  or  of  discontinuance 
entered  against  them  in  the  same  cases,  in  like  manner  and  with 
the  same  effect  as  in  suits  brought  by  citizens,  except  that  no 
execution  shall  issue  thereon."     2  R.  S.  553  (573),  §  13. 

Section  4.  Liability  of  the  people  for  costs.  In  all  civil  suits 
and  proceedings  by  or  in  the  name  of  the  people  of  this  State, 
instituted  by  any  officer  duly  authorized  for  that  purpose,  and 
not  brought  on  the  relation  of  any  citizen,  the  people  shall  be 
liable  for  costs  in  the  same  cases,  and  to  the  same  extent,  as  if 
such  suit  or  proceeding  was  instituted  by  an  individual.  2  R.  S. 
619  (642),  §  38  ;  Code,  §  319.  If  a  private  person  be  joined  with 
the  people  as  plaintiff,  he  shall  be  liable,  in  the  first  instance,  for 
the  defendant' s  costs,  which  shall  not  be  recovered  of  the  people 
till  after  the  execution  issued  therefor  against  such  private  party 
and  returned  unsatisfied.  Id. 

Where  a  suit  or  proceeding  is  instituted  in  the  name  of  the 
people  of  this  State  on  the  relation  of  any  citizen,  such  relator 
will  be  liable  for  costs  in  the  same  cases,  and  to  the  same  extent 
as  if  such  suit  or .  proceeding  had  been  commenced  in  his  own 
name.     2  R.  S.  619  (643),  §  39  ;  Laws  1832,  chap.  246. 

The  Code  further  provides  that,  in  an  action  prosecuted  in  the 
name  of  the  people  of  this  State  for  the  recovery  of  money  or 
property,  or  to  establish  a  right  or  claim,  for  the  benefit  of  any 
county,  city,  town,  village,  corporation  or  person,  costs  awarded 
against  the  plaintiff  shall  be  a  charge  against  the  party  for  whose 
benefit  the  action  was  prosecuted,  and  not  against  the  people. 
Code,  §  320.  See  People  v.  Tremain,  17  How.  10 ;  S.  C.  reversed, 
id.  142. 

Section  5.  Costs,  how  paid.  Whenever  costs  are  adjudged 
against  the  people  of  the  State,  in  any  civil  suit  or  proceeding 
Vol.  VI— 46 
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instituted  by  any  officer  duly  authorized  for  that  purpose,  it  is 
the  duty  of  the  comptroller  to  draw  on  the  treasurer  for  the 
amount  thereof,  upon  the  production  of  an  authenticated  copy 
of  the  record  of  judgment,  or  of  the  order  adjudging  such  costs, 
with  a  taxed  bUl  thereof,  and  upon  a  certificate  of  the  attorney- 
general  that  such  suit  or  proceeding  was  duly  instituted,  as  by 
law  required.  2  R.  S.  553  (573),  §  14.  See  People  v.  Tremain, 
29  Barb.  96  ;  S.  C,  17  How.  142. 

But  where  the  debt,  damages  or  sum  of  money  in  controversy, 
if  recovered,  will  not  belong  to  the  State  treasury,  the  cost  of 
prosecuting  the  suit,  or  defending  where  the  defendant  succeeds 
in  his  defense,  shall  not  be  a  charge  against  the  State  treasury. 
The  costs,  if  the  suit  is  brought  for  a  debt,  damages  or  sum  of 
money,  or  where  the  matter  in  controversy,  if  recovered,  will 
belong  to  any  particular  county,  city,  town  or  village,  will  be  a 
charge  against  such  county,  city,  town  or  village.  Laws  1832, 
chap.  246,  §  3.  See  People  v.  Raws,  21  How.  117 ;  S.  C,  12 
Abb.  192. 

AETICLE  II. 

ACTIONS   AGAINST. 

Section  1.  In  general.  A  sovereign,  or  a  sovereign  State,  in 
their  political  capacity,  cannot  be  sued  in  the  courts  of  another 
State  or  nation,  for  the  purpose  of  enforcing  any  remedy  against 
them.  In  other  words,  they  are  not  subject  to  the  coercive  power 
of  any  judicial  tribunal,  except  where  they  may  have  expressly 
consented.  A  State  may,  however,  be  made  a  defendant  in  an 
action  for  the  purpose  of  giving  it  an  opportunity  to  appear  and 
thus  enable  the  court  to  decide  more  intelligently  and  equitably, 
in  relation  to  demands  which  are  sought  to  be  enforced  against 
other  defendants.  Manning  v.  State  of  Nicaragua  and  the 
Accessory  Transit  Co.,  14  How.  517.  The  joinder  in  such  cases 
is  but  an  invitation  to  appear,  and,  if  disregarded  by  the  State,  is 
a  nullity.  lb.     See,  ante,  Vol.  1,  p.  120. 

In- actions  in  which  a  State  is  defendant,  the  courts  of  this 
State  have  no  jurisdiction.  In  such  actions  jurisdiction  is  ex- 
clusively vested  in  the  courts  of  the  United  States.  Delafleld  v. 
State  of  Illinois,  26  Wend.  192  ;  2  Hill,  159. 

When  an  action  is  duly  commenced  against  commissioners  for 
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loaning  certain  moneys  of  the  United  States  (act  of  April  4, 1837), 
it  is  in  effect  brought  against  the  State,  and  not  against  the  com- 
missioners personally  ;  biit,  before  it  can  be  maintained,  the  State 
must  be  properly  brought  before  the  court  by  describing  the 
commissioners  as  the  statute  prescribes.  Plumtree  v.  Dratt, 
41  Barb.  333  ;  Laws  1867,  chap.  150,  §§  5  to  8. 

Where  the  chief  magistrate  of  a  State  is  sued,  not  by  his  name, 
but  by  his  official  title,  and  the  claim  is  made  upon  him  in  his 
official  character  only,  the  State  itself  may  be  considered  a  party 
to  the  record.  Oomrnor  of  Georgia  v.  Madrazo,  1  Pet.  (U.  S.) 
110,  123. 

Section  2.  Summons,  how  seryed.  In  an  action  against  a  State, 
the  summons  should  be  served  on  the  governor,  or  chief  execu- 
tive magistrate,  and  on  the  attorney-general  of  the  State.  Ohis- 
JioItti,  executor,  v.  Georgia,  2  Dall.  419  ;  Grayson  v.  Virginia, 
3  id.  320. 

Section  3.  Duty  of  attorney-general.  It  is  the  duty  of  the 
attorney-general  to  prosecute  and  defend  all  actions  in  the  event 
of  which  the  people  of  this  State  shall  be  interested.  1  R.  S. 
179  (180),  §  1.  And  he  is  authorized  to  employ  additional  coun- 
sel in  prosecuting  or  defending  suits,  etc.,  in  which  the  people  are 
a  party  or  are  interested,  whenever  the  discharge  of  other  official 
duties  shall  prevent  him  from  attending  in  person.  Laws  1848, 
chap.  357,  §  2. 


CHAPTER  XVII. 

BY  AND  AGAINST  THE  ATTOENEY-aENERAL. 
AETICLE  I. 

ACTIONS    BX. 

Section  1.  In  general.  As  to  the  power  and  duties  of  tlie 
attorney-general  at  common  law,  see  3  Bl.  Com.  256,  257,  260  to 
266  ;  id.  427,  428  ;  4  id.  308,  312.  Tkere  is  nothing  in  the  Code 
which  manifests  the  intention  to  take  from  the  attorney-general 
any  of  his  commop-law  powers,  which  under  our  institutions  and 
laws  he  could  properly  exercise  ;  and  it  may  be  stated  generally, 
that  he  now  has  the  power  of  that  officer  at  common  law,  and 
such  additional  powers  as  the  legislature  has  conferred  upon 
him.  As  the  representative  of  the  people,  he  is  charged  with 
the  duty  of  interfering,  in  all  cases  where  private  persons  are 
held  incompetent  to  sue,  and  when  the  rights  of  the  whole  peo- 
ple, or  any  considerable  portion  of  them,  are  in  danger  .from  the 
unlawful  acts  of  persons  acting,  or  assuming  to  act,  under  color 
of  lawful  authority,  or  otherwise.  See  People  v.  Miner,  2  Lans. 
396  ;  People  v.  Tweed,  13  Abb.  ]Sr.  S.  25,  70. 

Section  3.  Actions^  how  brought. 

a.  In  general.  By  the  rule  of  the  common  law,  the  attorney- 
general  is  a  necessary  party  in  all  suits  in  which  the  crown  is  inter- 
ested, and  by  the  provisions  of  the  Revised  Statutes  (1  R.  S.  179 
[180],  §  1),  it  is  made  the  duty  of  the  attorney -general  "  to  prose- 
cute and  defend  all  actions,  in  the  event  of  which  the  people  of 
this  State  shall  be  interested ;"  in  other  words,  in  all  such 
actions  he  is  made  a  necessary  party.  See  Davis  v.  Mayor,  etc., 
of  the  city  of  New  TorTc,  2  Duer,  663;  People  v.  Tweed,  13  Abb. 
N".  S.  25, 70.  Such  actions  are  to  be  brought  in  the  name  of  the  peo- 
ple, and  are  to  be  proscuted  by  the  attorney -general  in  the  same 
manner  as  in  actions  by  private  citizens,  except  where  some  spe- 
cial statute  changes  the  rule.  1  R.  S.  179  (180),  §  1  ;  2  R.  S.  552 
(573),  §§  13.  14  ;  id.  619  (642),  §  38.  As  to  the  mode  of  bringing 
and  conducting  the  actions  in  certain  specified,  cases,  see,  ante, 
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'■^  Quo,  warranto,^''  2sn.^'''-  itcire  Facias  ;''''  see,  also,  ante,  Vol. 
1,  p.  212. 

Section  3.  Right  to  discontinue  action.  The  attorney -general 
may  discontinue  an  action  by  the  people.  Thus,  in  an  action  by 
the  people  against  a  corporation,  the  attorney -general  has  the 
power  and  may  in  his  discretion  discontinue  such  action.  Peo- 
pleY.  Tobacco  Manuf  g  Co.,  42  How.  162.  And. he  has  power 
to  waive  his  right  to  appeal,  or  to  discontinue  an  action  brought 
by  him  under  the  provisions  of  the  act  authorizing  him  to 
institute  suits  for  the  purpose  of  annulling  certain  contracts 
for  canal  repairs.  Laws  of  1868,  chap.  869 ;  People  v.  Stephens, 
52  N.  Y.  (7  Sick.)  306. 

It  has  been  held,  however,  that  the  attorney-general  had  no 
power  to  discontinue  proceedings  instituted  by  him  to  close 
the  business  of  a  fire  insurance  company  under  Laws  of  1853, 
chap.  466,  §  24.  The  statute  makes  it  his  duty  to  institute  the 
proceeding,  and  precludes  any  discretion  in  him  to  pursue  a 
different  course.  Any  discretionary  power  to  control  the  pro- 
ceedings vests  in  the  comptroller,  and  not  in  the  attorney- 
general.  Case  of  the  Mechanics^  Fire  Ins.  Co.,  5  Abb.  444. 
So,  it  is  held  that  the  attorney -general  has  no  power  to  ratify 
proceedings  taken  in  the  name  of  the  people  without  his  con- 
sent. The  legislature  alone  has  power  to  make  that  legal  which, 
by  the  general  law,  is  illegal.  People  v.  Mayor,  etc.,  of  N.  Y., 
19  How.  289. 

Section  4.  Additional  counsel.  The  attorney-general  has 
authority,  by  statute,  to  employ  additional  counsel  in  prosecut- 
ing or  defending  suits,  etc.,  in  which  the  people  are  a  party,  or 
are  interested,  whenever  the  discharge  of  other  official  duties 
prevents  him  from  attending  in  person.  See  Laws  1848,  chap. 
357,  §  2.  But  formerly  he  could  not  act  as  attorney  in  any  pri- 
vate suit,  unless  the  people  of  the  State  were  interested  in  the 
event  thereof.  1  E,.  S.  181  (182),  §  16,  repealed  by  Laws  1848,  chap. 
357,  §  5. 

Section  5.  Limitation.  The  limitations  prescribed  by  the  Code 
as  to  the  time  within  whicb  actions  are  to  be  brought  are  appli- 
cable to  actions  brought  in  the  name  of  the  people  of  the  State, 
or  for  their  benefit,  by  the  attorney-general,  in  the  same  manner 
as  to  actions  by  private  parties.  Code,  §  98.  See  People  v.  Wil- 
liamshurgh  TurnpiTce  and  B.  Co.,  47  N.  Y.  (2  Sick.)  586,  591. 

Section  6.  Payment  of  costs  and  fees.    In  all  actions  prosecuted 
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or  defended  by  the  attorney -general,  in  wMch  costs  are  adjudged 
to  the  people  of  the  State,  or  to  any  person  in  whose  name  such 
action  is  prosecuted  or  defended  for  their  benefit,  the  attorney- 
general  is  entitled  to  such  costs  ;  and  he  is  required  to  pay  the 
taxable  fees  of  sheriffs,  clerks  and  witnesses  in  all  such  actfons. 
1  E.  S.  179  (180),  §  2.  Whenever  any  such  fees  so  paid  by  the 
attorney-general  cannot  be  collected  by  him  of  the  opposing 
party,  the  amount  so  paid  is  to  be  audited  by  the  comptroller 
and  paid  to  the  attorney-general  out  of  the  treasury  ;  and  if  such 
fees  are  subsequently  collected  of  the  opposing  party,  they  are 
to  be  paid  into  the  treasury.  Id.,  §  3. 

Section  7.  Certificate  for  costs.  Under  the  provisions  of  the 
Eevised  Statutes  (2  E.  S.  553  [573],  §  14)  directing  the  comptroller 
to  pay  costs  adjudged  against  the  people  upon  a.  certificate  of  the 
attorney-general  that  the  suit  was  duly  instituted,  as  by  law 
required,  the  attorney-general  cannot  be  compelled  to  give  the 
certificate  where  no  provision  is  made  by  law  for  the  payment 
of  costs  in  such  suit.  People  v.  Tremain,  29  Barb.  96 ;  S.  C,  17 
How.  142  ;  reversing  S.  C,  id.  10. 

Section  8.  Kegister  of  actions.  It  is  made  the  duty  of  the  attor- 
ney-general to  keep,  in  proper  books  provided  for  that  purpose,  at 
the  expense  of  the  State,  a  register  of  all  actions  and  demands 
prosecuted  or  defended  by  him  in  behalf  of  the  people  of  the 
State,  and  of  all  proceedings  had  in  relation  thereto  ;  and  he  is 
required  to  deliver  the  same  to  his  successor  in  office.  1  E.  S. 
180  (182),  §  17. 

Section  9.  Preference  of  cause  on  calendar.  Actions  brought 
by  the  attorney-general,  in  which  the  people  of  the  State  are  a 
party,  have  preference  on  the  calendar.  Laws  of  1858,  chap.  37, 
I  1 ;  Laws  of  1850,  chap.  128,  §  1. 

ARTICLE  II. 

ACTIONS   AGAINST. 

Section  1.  In  general.  It  is  made  the  duty  of  the  attorney 
general  to  defend  all  actions  in  the  event  of  which  the  people  of 
the  State  shall  be  interested.  1  E.  S.  179  (180),  §  1.  And  in  an 
action  against  the  State  the  summons  should  be  served  on  the 
attorney-general  as  well  as  on  the  governor  or  chief  executive 
magistrate  of  the  State.  CMsTiolin,  executor,  v.  Georgia,  2  Dall. 
(U.  S.)  419  ;  Gray  son  v.  Virginia,  3  id.  320. 


CHAPTER  XVIII. 

BY  AND  AGAINST  SHEEIFFS. 
ARTICLE  I. 

ACTIONS   BY. 

Section  1.  What  actions  may  Ibe  brought. 

a.  In  general.  The  principal  actions  brought  by  sheriffs  are 
actions  upon  bail,  replevin  and  other  bonds  executed  to  them 
upon  the  service  of  process,  and  actions  for  the  recovery  of  prop- 
erty taken  after  being  levied  on  under  execution,  or  its  value  in 
damages.  See  2  Burr.  Pr.  110.  Sheriffs  may  also  maintain  actions 
for  the  recovery  of  fees  to  which  they  may  be  entitled  by  law  for 
any  service  performed  by  them.  And  such  an  action  may  be 
maintained  either  against  the  party  for  whom  the  service  was  ren- 
dered, or  against  his  attorney  in  the  action  or  proceeding.  Adams 
V.  Hopkins,  5  Johns.  252  ;  Judson  v.  Gray,  11  N.Y.  (1  Kern.)  408  ; 
Trustees  of  Watertown  v.  Cowen,  5  Paige,  510 ;  Ousierhout  v. 
Dap,  9  Johns.  114  ;  Campbell  v.  Cofhran,  65  Barb.  534 ;  S.  C, 
1  Pars.  Sup.  Ct.  70.  If,  however,  the  sheriff  elects  to  sue  the 
attorney,  without  making  any  demand  of  the  client,  it  is  a 
waiver  of  his  right  to  call  on  the  client.  OusterJiout  v.  Day,  9 
Johns.  114. 

Where  a  sheriff  has  taken  goods  into  his  possession  by  virtue 
of  a  process  of  execution,  he  may  maintain  replevin  against  a 
third  person  who  has  taken  them  away  without  right  or  author- 
ity. Rowland  v.  Willetts,  9  N.  Y.  (5  Seld.)  170  ;  S.  C,  5  Sandf. 
219  ;  BarJcer  v.  Miller,  6  Johns.  195  ;  BarTcer  v.  Binninger,  14 
N.  Y.  (4  Kern.)  270.  And  in  an  attachment  suit  where  property 
or  money  has  been  fraudulently  transferred  by  a  debtor  to  a  third 
person  for  the  purpose  of  hindering,  delaying  or  defrauding  the 
creditors  of  such  debtor,  a  sheriff  having  an  attachment  against 
the  debtor  may  levy  upon  the  property  transferred  and  contest 
the  right  of  the  person  in  possession  and  prove  the  transfer  fraud- 
ulent.    Lanning  v.  Streeter,  67  Barb.  33 ;   Rinchey  v.  StryTcer, 
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28  N.  Y.  (1  Tiff.)  45  ;  S.  C,  31  N.  Y.  (4  Tiff.)  140  ;  26  How.  75. 
See  Mechanics  and  Traders'  Bank  of  Jersey  City  v.  Dakin,  51 
N.  Y.  (6  Sick.)  519,  523. 

The  sheriff  has  no  right  of  action,  under  section  203  of  the  Code, 
against  bail  who  fail  to  justify,  until  he  has  sustained  actual 
damage  by  reason  of  their  omission  to  justify.  His  right  of 
action  is  not  to  recover  for  not  putting  in  bail,  or  surrendering 
the  principal,  but  for  the  damages  sustained  by  him  from  the 
liability  which  the  law  imposes  on  him.  Clapp  v.  SchuU,  19  Abb. 
121 ;  S.  C,  29  How.  255  ;  44  Barb.  9  ;  S.  C.  affirmed,  44  N.  Y. 
(5  Hand)  104.  It  has  been  held,  however,  that  the  sheriff  is  not 
obliged  to  wait  until  he  has  been  sued,  before  "bringing  action 
against  the  bail,  and  that  an  allegation  in  the  complaint  of  the 
institution  of  such  an  action  is,  therefore,  immaterial.  Willet  v. 
Lassalle,  1  Rob.  618  ;  S.  C,  19  Abb.  272.  See,  on  this  subject, 
ante,  Vol.  1,  pp.  694,  695. 

5.  Actions  against  under-sheriff,  deputy  or  jailer.  A  sheriff 
is  entitled  to  maintain  an  action  against  his  under-sheriff,  deputy 
or  jailer,  in  cases  where  he  is  damnified  by  their  acts  Or,  in 
case  they  have  given  a  bond  to  the  sheriff,  conditioned  to  save 
him  harmless  against  their  acts  and  neglect  of  duty,  he  may 
maintain  an  action  against  such  under-sheriff,  deputy  or  jailer, 
and  their  sureties  in  the  bond,  whenever  the  conditions  thereof 
shall  have  been  broken.  See  People  v.  Dunning,  1  Wend.  16  ; 
Oilhert  V.  Wiman,  1  N.Y.  (1  Comst.)  550  ;  Newman  v.  Beckwith, 
5  Lans.  80  ;  James  v.  Gurley,  48  N.  Y.  (3  Sick.)  163  ;  Crock,  on 
Sher.  367 ;  Willet  v.  Stewart,  43  Barb.  98  ;  Fay  v.  Ames,  44 
id.  327  ;  Thomas  v.  Hubbell,  15  N.  Y.  (1  Smith)  405. 

But,  in  order  to  give  a  sheriff  a  cause  of  action  upon  such  bond, 
there  must  not  only  be  a  technical  breach  of  duty  on  the  part  of 
the  deputy,  but  such  a  breach  of  duty  as  to  occasion  pecuniary 
damage  to  the  plaintiff.  Rowe  v.  Richardson,  5  Barb.  385. 
The  bail  are  not  answerable  for  any  act  merely  annoying  or 
troublesome.  lb. 

Section  2.  Leave  to  bring  action.  An  action  to  obtain  posses- 
sion of  property  belonging  to  the  defendant  in  an  attachment 
suit  may  be  brought  by  a  sheriff,  without  obtaining  leave  of  court. 
Kelly  V.  Breusing,  33  Barb.  123  ;  affirming  S.  C,  32  id.  601. 

Section  3.  Action,  in  whose  name  brought.  The  action  should 
be  brought  in  the  name  of  the  sheriff,  describing  him  as  such, 
even  though  the  bond  may  have  been  in  fact  taken,  or  the  levy 
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made,  as  is  the  usual  custom,  by  a  deputy  sheriff.    2  Burr.  Pr. 
111.     See,  anU,  Vol.  1,  p.  103. 


ARTICLE  II. 

ACTIONS    AGAIlirST. 

Section  1.  To  what  actions  liable. 

a.  In  general.  Every  sheriff  to  whom  any  process  is  deliv- 
ered is  required  to  execute  the  same  according  to  the  com- 
mand thereof,  and  to  make  a  due  return  of  his  proceedings 
thereon,  which  return  must  be  signed  by  him.  2  R..S.  440  (459), 
§  77.  For  any  failure  of  duty  in  this  respect,  as  in  case  of  neg- 
lect or  refusal  to  execute  or  return  any  process,  or  for  a  violation 
of  duty  in  making  a  false  return,  or  in  refusing  to  pay  over 
moneys  collected,  or  in  permitting  a  party  to  escape  out  of  cus- 
tody, or  the  like,  he  is  liable  to  an  action  at  the  suit  of  the  party 
in  whose  favor  the  process  was  issued.  Id. ;  2  Burr.  Pr.  112 ; 
Armstrong  v.  Oarrow,  6  Cow.  465  ;  Newland  v.  Baker.,  21  Wend. 
264  ;  Shepard  v.  RoU,  7  Hill,  198  ;  McKinley  v.  Tucker,  59  Barb. 
93;  Dininny  v.  Fay,  38  id.  18;  Mills  v.  Davis,  53  N.  Y. 
(8  Sick.)  349. 

&.  For  acts  of  under  sJieriff  or  deputy.  Actions  for  breach  of 
duty  in  the  office  of  sheriff  may  be  brought  against  the  sheriff, 
although  arising  from  the  default  of  the  under  sheriff  or  sheriff's 
officer.  But  the  sheriff  is  not  liable  for  the  acts  of  his  deputy, 
unless  they  are  performed  in  the  ordinary  line  of  his  official  duty, 
as  prescribed  by  law.  Oorham  v.  Gale,  7  Cow.  739.  The  true 
rule  is  stated  to  be  that,  on  ascertaining  whether  the  sheriff  is 
answerable  for  the  acts  of  his  deputy,  the  question  is  whether 
the  latter  did  an  official  or  a  mere  personal  act.  If  the  act  is  per- 
sonal only,  and  does  not  relate  to  his  duty  as  an  officer,  he  is  not 
the  agent  or  servant  of  the  sheriff;  but  if  he  execute  process 
under  color  or  by  virtue  of  his  office,  the  sheriff  is  answerable 
for  the  consequences.  It  is  not  necessary  to  charge  him  that  the 
act  of  the  deputy  should  in  all  cases  be  lawful,  or  one  which  he 
might  rightfully  do  under  the  process,  if  it  were  so.  The  sheriff 
would  not  be  liable  where  the  deputy  takes  the  property  of  some 
other  person  than  the  judgment  debtor.  Walden  v.  Davison,  15 
Wend.  575  ;  James  v.  Gurley,  48  N.  Y.  (3  Sick.)  163.  See  Shel- 
don, v.  Payne,  7  N.  Y.  (3  Seld.)  453. 
Vol.  VI.— 47 
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As  to  what  acts  of  a  deputy  will  be  regarded  as  the  official  act 
of  the  sheriflf,  see  Van  Tassel  v.  Van  Tassel,  31  Barb.  439. 

Section  2.  Limitation  of  action.  An  action  against  a  sheriflF, 
for  the  escape  of  a  prisoner  arrested  or  imprisoned  on  civil  pro- 
cess, must  be  brought  within  one  year.  Code,  §  94.  And  it  is 
provided  by  statute  that  no  action  shall  be  brought  against 
any  sheriff  upon  a  liability  incurred  by  the  doing  of  an  act  in  his 
official  capacity  and  in  virtue  of  his  office,  or  by  the  omission  of 
an  official  duty,  not  including  the  non-payment  of  money  col- 
lected upon  an  execution,  unless  the  same  shall  be  commenced 
within  one  year  from  the  time  when  the  cause  of  action  shall 
have  accrued.  Laws  1871,  chap.  733,  §  2.  An  action  against  a 
sheriff  for  the  non-payment  of  money  collected  upon  an  execu- 
tion must  be  brought  within  three  years.  Code,  §  92.  See  Davy 
V.  Meld,  1  Abb.  Ot.  App.  490  ;  S.  C,  2  Keyes,  608 ;  Fec?c  v. 
Hurlburt,  46  Barb.  559. 

A  deputy  sheriff  is  as  much  entitled,  in  respect  to  liabilities  in- 
curred by  the  doing  of  an  act  in  his  official  capacity,  to  the  pro- 
tection of  the  short  statute  of  limitations  stated  above  as  the 
sheriff.    Gumming  v.  Brown,  43  N.  Y.  (4  Hand)  514. 

Section  3.  Action,  where  brought.  An  action  against  the 
sheriff  must  be  brought  in  his  own  county.  See  Code,  §  124, 
subd.  2  ;  People  v.  Hayes,  7  How.  248.  But  this  seems  to  apply 
only  to  affirmative  acts,  and  not  to  mere  omissions  or  neglect  of 
official  duty,  as  for  not  paying  over  money  received  by  him  as 
such  sheriff.  Elliot  v.  GronK  s  Administrators,  13  Wend.  35. 
Where  the  action  against  the  sheriff  is  local,  one  brought  against 
his  representatives  is  also  local.  Id.  See  People  v.  Tweed,  13 
Abb.  N.  S.  419. 

Section  4.  Arrest  and  Ibail.  Process  in  actions  in  which  the 
sheriff  is  a  party  must  be  directed  to  and  executed  by  the  cor- 
oner of  the  county  (2  R.  S.  442  [460],  §  84),  and  whether  the  sher- 
iff is  nominally  a  party  or  only  beneficially  interested  cannot 
affect  the  question.  Carpenter  v.  Stilwell,  11  N.  Y.  (1  Kern.) 
61. 

The  process  is  to  be  executed  by  the  coroner,  in  the  same  man- 
ner as  process  against  ordinary  defendants  is  required  to  be  ex- 
ecuted by  the  sheriff ;  that  is,  by  arresting  the  defendant,  who 
is  entitled  to  be  discharged  on  bail  bond,  as  in  ordinary  cases. 
2  R.  S.  442  (461),  §  86. 

Section  6.  Imprisonment  of  defendant.    If  the  sheriff,  on  being 
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arrested,  refuse  or  neglect  to  give  the  proper  bond,  he  miist  be 
confined  by  the  coroner,  in  some  house  situated  within  the  lib- 
erties of  the  jail  of  the  county  other  than  the  house  of  the  sheriff, 
or  the  jail  of  the  county,  in  the  same  manner  as  sheriffs  are  re- 
quired by  law  to  confine  prisoners  in  the  jails  of  their  counties 
respectively.    Id.,  §  87. 

Such  house  wUl  thereupon  become  the  jail  of  the  county,  for 
the  use  of  the  coroner,  and  all  laws  relating  to  the  jails  of  the 
counties  are  made  applicable  to  the  same,  while  the  sheriff  shall 
be  confined  therein.  Id.,  §  88. 

Section  6.  Esc.ape  of  sheriff.  For  any  escape  of  the  sheriff  from 
such  house,  the  coroner  will  be  liable  in  the  same  manner,  and 
to  the  same  extent,  as  sheriffs  for  the  escape  of  their  prisoners  ; 
and  may  plead,  and  give  in  evidence,  the  same  matters  allowed 
to  sheriffs  in  similar  actions.    Id.,  §  89. 

Section  7.  Jail  liberties.  A  sheriff  so  confined  is  entitled  to 
be  admitted  to  the  liberties  of  the  jail  of  the  county,  established 
for  other  prisoners,  in  the  same  cases,  and  upon  executing  the 
like  bond  to  the  coroner  in  whose  custody  he  shall  be,  as  pro- 
vided in  other  cases.  And  for  any  escape  of  such  sheriff  from 
such  liberties,  the  coroner  will  be  liable,  in  the  same  manner, 
and  to  the  same  extent  as  sheriffs  for  similar  escapes,  and  may 
plead  and  give  in  evidence  the  same  matter  allowed  by  law  to 
sheriffs.    2  R.  S.  442  (461),  §  90. 

Section  8.  Defending  action.  A  sheriff  sued  for  an  act  done 
by  him  in  the  execution  of  process  is  entitled  to  take  n-ppn 
himself  the  defense  of  the  action,  and  to  retain  such  attorney 
as  he  sees  fit,  notwithstanding  he  was  indemnified  by  the  party 
suing  out  the  process ;  and  where  the  sheriff  had  retained  an 
attorney,  it  was  held  that  such  party  had  no  right  to  substitute 
another  in  his  place.  Pec/t  v.  AcJcer,  20  Wend.  605.  See  People 
V.  Mayes,  7  How.  248. 

In  an  action  against  the  sheriff,  the  defendant  may,  in  all 
cases,  answer  by  a  general  denial,  and  may  give  the  special 
matter  in  evidence,  without  notice.  See  2  R.  S.  053  (365),  §  15  ; 
Seymour  v.  Billings,  12  Wend.  285  ;  Porter  v.  Willet,  14  Abb. 
319,  325. 

Section  9.  Evidence.  In  cases  where  the  venue  is  required  to 
be  local,  it  must  be  shown  on  the  trial  that  the  cause  of  action 
arose  within  the  county  where  such  trial  is  had.  And  if  this 
shall  not  appear,  the  statute  requires  that  the  jury  shall  be  dis- 
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charged,  and  judgment  of  discontinuance  rendered  against  the 
plaintiff.  2  R.  S.  409  (426),  §  3.  The  benefit  of  this  statutory 
provision  may,  however,  be  waived ;  and  the  omission  of  the 
defendant  to  raise  the  objection  upon  the  trial  is  to  be  regarded 
as  a  waiver,  by  which  he  is  concluded.  Rowland  v.  Sheriff  of 
Queens  County,  5  Sandf.  219  ;  S.  C.  affirmed,  9  N.  Y.  (5  Seld.) 
171,  172. 

Section  10.  Double  costs.  If  judgment  be  rendered  for  the 
defendant  upon  verdict,  demurrer,  nonsuit,  discontinuance  or 
otherwise,  he  is  entitled  to  recover  double  costs;  that  is,  the 
amount  of  his  taxed  costs,  and  one-half  thereof  in  addition. 
2  R.  S.  617  (640),  §  24.  And  see  this  subject  fully  discussed, 
ante,  Vol.  '6,  p.  489.  This  provision  does  not,  however,  apply 
to  suits  in  equity  ;  and  if,  in  such  a  suit,  the  complaint  is  dis- 
missed with  costs,  the  defendant  is  not  entitled  to  double  costs. 
Id.  ;  Davis  v.  Cooper,  50  Barb.  376. 

Section  11.  Execution.  In  aU  cases  where  a  judgment  shall 
be  obtained  in  any  court  against  the  sheriff  of  any  county,  either 
single  or  with  others,  instead  of  directing  the  execution  thereon 
to  the  coroner  of  the  county,  it  may  be  directed  and  delivered  to 
any  person  (except  a  party  in  interest  in  the  suit),  who  shall  be 
designated  by  the  court  in  term  by  an  order  to  be  entered  in  the 
minutes,  or  by  any  judge  thereof  in  vacation,  by  an  order  to  be 
indorsed  on  such  execution.  2  R.  S.  364  (377),  §  11.  See,  ante, 
Vol.  4,  p.  14.  The  person  so  designated  and  receiving  such  execu- 
tion to  execute  the  same  shall,  in  respect  to  such  execution,  be 
deemed  a  coroner  of  the  county,  and  shall  be  liable  in  all  respects 
to  all  the  provisions  of  law  respecting  sheriffs,  so  far  as  the  same 
may  be  applicable.     Id.,  §  12.     See  Code,  §  291. 

Section  12.  Actions  against  sheriff  for  neglect  to  execute  and 
return  process. 

a.  In  what  cases.  It  is  the  duty  of  the  sheriff  to  execute  pro- 
cess which  has  been  delivered  to  him,  provided  it  be  regular 
upon  its  face.  Thus,  where  an  execution  is  delivered  to  the 
sheriff,  he  is  not  bound  to  inquire  whether  there  is  a  judgment 
to  support  it,  or  whether  the  execution  corresponds  exactly  with 
the  judgment ;  if  there  is  any  irregularity  or  error  in  it,  that 
affects  the  parties  and  not  the  ministerial  officer.  Parmelee  v. 
Hitchcock,  12  Wend.  96.  See  Ames  v.  WeVbers,  8  Wend.  545 ; 
Bissell  V.  Kip,  5  Johns.  89  ;  Cable  v.  Cooper,  IS-id.  152  ;  Oarpen- 
tier  V.  ^illett,  1  Abb.  Ct.  App.  312 ;  S.  C,  28  How.  225 ;  1  Keyes, 
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510  ;  31  N.  Y.  (4  Tiff.)  90.  So  the  sheriff  is  bound  to  use  all 
reasonable  endeavors  to  execute  process  ;  and  if  it  be  against  the 
person,  he  should  at  least  go  to  the  residence  of  the  party  and 
make  an  effort  to  find  him  {Hinman  v.  Borden,  10  Wend.  367) ; 
and  if  the  process  be  against  property,  he  should,  in  like  man- 
ner, endeavor  to  find  the  property  of  the  party,  and  for  any  neg- 
lect in  this  respect  he  renders  himself  liable  to  an  action.  BanTc 
of  Rome  v.  Curtiss,  1  Hill,  275  ;  Pardee  v.  Robertson,  6  id.  550  ; 
Ledyard  v.  Jones,  7  K.  Y.  (3  Seld.)  550 ;  Brookfield  v.  Rem- 
sen,  4  Trans.  App.  278  ;   S.  C,  1  Abb.  Ct.  App.  210. 

Having  found  property,  it  is  the  duty  of  the  sheriff  to  levy 
without  delay,  and  without  an  indemnity ;  and  if  he  neglects  \o 
do  so,  and  the  goods  are  afterward  removed  beyond  his  reach 
by  the  defendant  in  the  execution,  he  will  be  answerable  to  the 
creditor  for  his  neglect.    Williams  v.  Lowndes,  1  Hall,  579. 

The  neglect  of  a  sheriff  to  execute  process  against  the  person 
of  a  debtor  is  a  wrong  to  the  property,  rights  or  interests  of  the 
judgment  creditor,  which  would  survive  to  his  executors  or  ad- 
ministrators, and  is  therefore  assignable.  Dininny  v.  Fay,  38 
Barb.  18. 

A  sheriff  is  also  bound  to  return  process  which  has  been  de- 
livered to  him,  whether  it  has  been  executed  or  not,  and  for  a 
neglect  to  return,  an  action  will  lie  against  him,  or  the  plaintiff 
may  proceed  by  attachment  at  his  election.  2  R.  S.  440  (459), 
§  77  ;  BurTc  v.  Campbell,  15  Johns.  456  ;  People  v.  Spraker,  18 
id.  890  ;  Bowman  v.  flornell,  39  Barb.  69. 

b.  When  cause  of  action  accrues.  The  cause  of  action  against 
a  sheriff,  for  omitting  to  return  an  execution,  accrues  the  moment 
the  time  within  which  it  is  to  be  returned  has  expired.  The  duty 
is  imposed  by  statute,  and  the  mere  omission  to  perform  it 
creates  the  right  of  action  ;  and  no  attachment  or  notice  to  the 
sheriff  to  return  an  execution  in  his  hands  is  necessary  to  give 
the  party  his  right  of  action.  Corning  v.  Southland,-  3  Hill, 
552  ;  PecTc  v.  Hurlburt,  46  Barb.  559.  But  if  the  plaintiff  in  an 
execution  treats  it  as  properly  in  the  ofiicer's  hands  after  the 
return  day,  he  waives  his  existing  right  of  action  for  its  non- 
return. Thus,  instructions  to  the  deputy  after  the  return  day, 
implying  a  consent  that  he  may  retain  the  execution,  make  the 
deputy  the  party's  agent  and  discharge  the  sheriff  from  an 
accrued  cause  of  action  for  its  non-return.  McKinley  v.  TucTcer', 
6  Lans.  214  ;  overruling  S.  C,  59  Barb.  93. 
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c.  Complaint.  In  an  action  against  a  sheriff  for  neglecting  to 
return  an  execution  the  complaint  need  not  aver  special  damage. 
The  amount  due  on  the  judgment  \s,  prima  fade  the  measure  of 
damages,  and  the  burden  of  proof  lies  on  the  defendant  to  show- 
that  the  whole  amount  could  not  with  due  diligence  be  collected. 
Pardee  v.  Robertson,  6  Hill,  550 ;  Bank  of  Rome  v.  Curtiss,  1  id. 
275  ;  Bowman  v.  Cornell,  39  Barb.  69  ;  Dininny  v.  Fay,  38  id. 
18,  21. 

If  the  execution  was  against  the  person  it  should  be  so  stated. 
But  it  is  not  necessary  that  the  complaint  should  show  the 
several  steps  in  the  action  on  which  the  mere  regularity  of  the 
p];ocess  depends.  It  is  enough,  after  showing  jurisdiction  to 
issue  the  process,  to  allege  that  it  was  duly  issued.  French  v. 
Willet,  4  Bosw.  649  ;  S.  C,  10  Abb.  99. 

In  order  to  render  a  sheriff  liable  for  the  acts  of  his  deputy  it 
is  unnecessary  that  he  should  be  sued  in  his  official  capacity  as 
sheriff,  and  that  facts  sufficient  to  charge  him  by  virtue  of  that 
relation  be  set  out  in  the  complaint.  Curtis  v.  Fay,  37  Barb.  64. 
See  Dean  v.  Oridley,  10  Wend.  255;  Potter  v.  Luther,  3  Johns. 
431 ;  People  v.  Ten  Eyck,  13  Wend.  448.  The  sheriff's  liability 
for  the  acts  of  his  deputy  in  the  execution  of  process  rests  upon 
the  doctrine  of  principal  and  agent ;  and  in  all  such  cases  it  is 
essential  to  prove  the  agency,  upon  the  trial,  if  the  fact  is  denied 
by  the  answer.     Curtis  v.  Fay,  37  Barb.  64. 

Complaint  for  neglecting  to  return  execution. 

{Title  of  cause.) 

The  plaintiff  above  named  complains  and  alleges : 

I.  That,  at  the  time  of  the  issuing  of  the  execution  hereinafter 
mentioned,  the  defendant  was  the  sheriff  of  the  county  of  Fulton 
in  this  State  ; 

II.  That  on  the  day  of  ,  18  ,  in  an  action  in  the 
supreme  court  of  this  State,  in  the  county  of  Fulton  {or  other 
court,  as  the  case  may  be),  wherein  this  plaintiff  was  plaintiff,  and 
one  George  Perry  was  defendant,  the  plaintiff  recovered  a  judg- 
ment duly  given  by  said  court,  against  the  said  George  Perry, 
for  $1,000  ; 

III.  That  on  the  day  of  ,  18  ,  an  execution  against 
the  property  of  said  George  Perry  was  duly  issued  by  this  plain- 
tiff on  said  judgment,  and  directed  and  then  delivered  to  the 
defendant,  as  sheriff  of  the  county  of  Fulton,  of  which  execution 
the  following  is  a  copy :  {copy  of  execution  and  indorsementyf 

IV.  That,  although  {jmore  than)  sixty  days  elapsed  after  the 
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delivery  of  said  executioa  to  the  defendant,  and  before  the  com- 
mencement of  this  action,  yet,  in  violation  of  his  duty  as  such 
sheriflF,  he  has  failed  to  return  the  same,  to  the  damage  of  the 
plaintiff  $  . 

{Demand  of  judgment.) 

{Complaint  for  not  executing  process.) 

{Same  as  preceding  form  to  the  *.) 

lY.  That  on  that  day  ihe  said  Greorge  Perry  had  {a  large  quan- 
tity of  general  merchandise)  in  his  store,  in  the  village  of  Johns- 
town, and  owned  the  said  store  and  lot  {as  the  case  may  he), 
in  the  said  county,  out  of  which  the  said  execution  might  have 
been  satisfied,  of  which  property  the  defendant  had  notice  ; 

V.  That  he  refused  and  neglected  to  make  a  levy  under  or 
by  virtue  of  said  execution  upon  said  property,  or  any  part 
thereof  {or,  if  lie  levied  apart,  specify  it). 

{Demand  of  judgment.) 

d.  Answer.  The  defendant  may  answer  by  a  general  denial, 
and  may  give  the  special  matter  of  defense  in  evidence  without 
notice.    See,  ante,  p.  371,  §  8. 

The  sheriff  may  show  in  defense  that  the  property  did  not  be- 
long to  the  debtor,  or  was  exempt  from  levy  and  sale.  Canada 
V.  Southwick,  16  Pick.  656 ;  Hutchins  v.  Hanna,  8  Ind.  533  ; 
Reed  v.  BooJcer,  6  Dana  (Ky.),  443.  Or  he  may  show  that  there 
were  reasonable  doubts  as  to  the  ownership,  and  that  the  plain- 
tiff refused  to  indemnify  him  for  taking  them.  Chamberlain  v. 
Belter,  18  N.  Y.  (4  Smith)  115  ;  Berry  v.  Hemingway,  56  Barb. 
70 ;  Marsh  v.  Gold,  2  Pick.  975.  So  he  may  show  that  the 
plaintiff's  judgment  was  founded  on  fraud  {Storm  v.  Woods,  11 
Johns.  110 ;  Farrington  v.  Sinclair,  15  id.  428 ;  HicJcok  v. 
Coaies,  2  Wend.  419),  or  that  the  plaintiff  or  his  attorney  had 
assented  to  delay.  Humphrey  v.  Hathorn,  24  Barb.  278.  See 
PecTc  V.  HurTburt,  46  id.  559. 

The  sheriff  may  also  show  in  defense  that  after  the  levy  and 
sale  he  had  been  sued  for  the  property  and  a  recovery  had  against 
him  ;  that  there  were  other  liens  on  the  property  ;  or  that  the 
goods  were  rescued  from  him,  and  that,  after  the  levy,  they  were 
lost  or  destroyed  without  negligence  or  default  on  his  part.  See 
Hoyt  V.  Hudson,  12  Johns  207  ;  Miller  v.  Adsit,  16  Wend.  335. 
The  last  will  not,  however,  be  a  good  defense  unless  the  sherifl 
took  the  property  into  his  possession.    Nothing  but  the  act  of 
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God  or  of  the  public  enemies  will  excuse  Mm  where  he  leaves 
the  property  with  the  defendant,  or  with  a  receiptor.  Browning  v. 
Hanford,  5  Denio,  586  ;  'Moore  v.  Westervelt,  27  N.  Y.  (13  Smith) 
234  ;  S.  C,  25  How.  277.  See  People  v.  Reeder,  25  N.  Y, 
(11  Smith)  302  ;  Cornell  v.  Bakin,  38  N.  Y.  (11  Tiff.)  253. 

The  statute  of  limitations  as  a  defense  should  be  specially 
pleaded.  See  FisTier  v.  Pond,  1  Hill,  672  ;  S.  C,  3  id.  338.  It  is 
no  defense  to  an  action  against  a  sheriff  for  not  returning  an  execu- 
tion, to  show  that  it  was  returned  a  few  days  after  the  expiration 
of  the  sixty  days.  BrooTcfield  v.  Bemsen,  4  Trans.  App.  278  ; 
S.  C,  1  Abb.  Ct.  App.  210. 

e.  Evidence.  In  an  action  against  the  sheriff  for  neglecting  to 
return  an  execution,  the  plaintiff  is,  prima  facie,  entitled  to 
recover  the  whole  amount  due  on  his  judgment,  upon  proving 
the  alleged  neglect,  without  showing  that  the  defendant  in  the 
execution  had  sufficient  property  to  satisfy  it.  Pardee  v.  Robert- 
son, 6  Hill,  550. 

The  fact  that  the  defendant  in  the  execution  had  not  sufficient 
property  may  be  shown  by  the  sheriff  in  mitigation  of  damages  ; 
and  where  the  sheriff  gives  evidence  of  this  fact,  the  plaintiff  may 
prove  the  converse,  although  the  complaint  contains  no  averment 
on  the  subject.  Id.  Ledyard  v.  Jones,  7  N.  Y.  (3  Seld.)  550 ; 
BrooTcfield  v.  Remsen,  1  Abb.  Ct.  App.  210  ;  S.  C,  4  Trans.  App. 
278. 

Section  13.  Actions  against  sheriff  for  false  return. 

a.  In  what  cases.  If  the  sheriffs  return  be  false,  as  if  he 
return  non  est  inventus,  where  he  might  have  taken  the  defend- 
ant, he  is  liable  to  an  action  for  a  false  return.  BecTcford  v. 
Montague,  2  Esp.  475.  And  where  a  sheriff,  upon  an  execution 
against  the  body,  arrests  the  defendant,  and  negligently  permits 
him  to  escape,  and  then*  returns  upon  the  execution  that  the 
defendant  cannot  be  found  in  his  county,  an  action  will  lie  against 
him  for  a  false  return.  McArtTiur  v.  Pease,  46  Barb.  423. 
See  Hinman  v.  Borden,  10  Wend.  367.  So,  if  the  sheriff  return 
that  he  has  seized  goods,  which  remain  in  his  hands  for  want  of 
buyers,  where  a  price  has  been  offered  for  the  goods,  he  is  liable 
to  an  action.    Barnard  v.  Leigh,  1  Stark.  43. 

An  action  for  a  false  return  will  not  lie  against  a  sheriff  for 
returning  an  execution  nulla  bona  after  a  levy,  if,  from  circum- 
stances subsequently  occurring,  the  property  ceases  to  be  subject 
to  the  execution,  or  the  levy  cannot  be  rendered  available  to  the 
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]^la,iTO.tiff  {Br ydges  v.  Walford,  6  M.  &  S.  42  ;  2  Burr.  Pr.  117)  ; 
as  where,  after  a  levy  on  the  property  of  a  firm,  by  virtue  of  an 
execution  against  one  of  its  members,  and  previous  to  a  sale,  an 
execution  against  the  firm  comes  to  the  hands  of  the  shei-ifi",  under 
which  the  property  levied  on  by  virtue  of  the  first  execution  is  sold 
and  exhausted.  Dunham  v.  Murdoch,  2  Wend.  553  ;  Phillips 
V.  Oooh,  24  id.  389  ;  Smith  v.  Orser,  42  N.  Y.  (3  Hand)  132  ; 
Mghth  Nat.  Bank  of  city  of  N.  T.  v.  Fitch,  49  N.  Y.  (4  Sick.) 
539.  And  where  property  levied  on  is  claimed  by  a  third  per- 
son, the  sheriff  may  protect  himself  in  returning  nulla  bona,  by 
calling  a  jury,  and  trying  the  title.  Magne  v.  Seymour,  5  Wend. 
309.     See  Blivin  v.  BleaJcley,  23  How.  124. 

Where  a  sheriff  makes  an  evasive  return  on  an  execution,  so 
that  the  plaintiff  cannot  safely  proceed  against  him  in  an  action 
for  a  false  return,  he  wHl  be  required  to  perfect  his  return  accord- 
ing to  the  facts  of  the  case,  even  though  the  time  for  bringing  an 
action  by  statute  has  expired  sin 'h  the  date  of  the  return.  Davis 
V.  Weyhurn,  1  How.  153.    See  Shindler  v.  Blunt,  1  Sandf.  683. 

Bail  affected  by  a  false  return  may  bring  an  action  against  the 
sheriff  making  such  return  {Mc Arthur  v.  Pease,  46  Barb.  423), 
but  no  action  will  lie  in  favor  of  a  party  who  directs  what  return 
to  be  made.     Bohon  v.  The  State,  5  Blackf.  (Ind.)  467. 

6.  Time  to  hring  action.  As  to  the  statute  of  limitations  in 
such  actions,  see,  ante,  §  2.  An  action  for  a  false  return  can,  in 
no  case,  be  brought  until  the  sheriff  has  made  his  return.  The 
proper  course  to  pursue  is,  first,  to  compel  him,  if  necessary,  to 
return  the  writ,  and  then  to  prosecute  him  if  it  be  false.  See  2 
Burr.  Pr.  118  ;  Moreland  v.  Leigh,  1  Stark.  388. 

c.  Com/plaint.  The  complaint  in  an  action  against  a  sheriff  for 
a  false  return  should  aver  the  falsity  of  the  return,  and  the 
materiality  of  the  matter  alleged  to  be  falsely  returned.  See 
Kidzie  v.  Sadkrider,  14  Johns.  195 ;  Houghton  v.  Swarthout,  1 
Denio,  589. 

The  return  may  be  alleged  to  have  been  made  on  the  return 
day  of  the  process,  although  the  process  was  returned  long  after 
the  day  of  the  return.  The  cause  of  action,  however,  does  not 
accrue  until  the  execution  has  been  actually  returned  and  made 
matter  of  record,  and  then  its  return  has  relation  to  the  return 
day  of  the  writ.    Michaels  v.  Shaw,  12  Wend.  587. 

It  is  not  essential  to  aver  in  the  complaint  any  special  damage. 
Ledyard  v.  Jones,  7  JSF.  Y.  (3  Seld.)  550  ;  affirming  S.  C,  4  Sandf. 
Vol.  VI.  — 48 
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67.  The  measure  of  damages  is  the  amount  directed  to  be  col- 
lected upon  the  execution  where  there  is  sufficient  property  to 
levy  it  upon.    Bacon  v.  Cropsey,  7  N.  Y.  (3  Seld.)  195. 

Form  of  complaint  for  false  return. 

{Title  of  cause) 

The  plaintiff  above  named  complains  and  alleges : 

I.  That  at  the  time  of  issuing  the  execution  hereinafter  men- 
tioned, the  defendant  was  the  sheriff  of  the  county  of  Fulton,  in 
this  State  ; 

II.  That  on  the  day  of  ,  18  ,  at  ,  judgment 
was  duly  rendered  in  an  action  in  the  court,  in  favor  of 
the  plaintiff  against  one  George  Perry  for  {one  thousand)  dol- 
lars ; 

III.  That  on  the  day  of  ,  18  ,  an  execution  against 
the  property  of  the  said  George  Perry  was  issued  upon  the  said 
judgment,  directed  and  delivered  to  the  defendant,  as  sheriff 
aforesaid,  of  which  execution  and  the  indorsement  thereon  the 
following  is  a  copy :  {copy  of  execution  and  indorsement); 

IV.  That  the  defendant  as  such  sheriff  levied,  under  the  said 
execution,  on  certain  personal  property  of  the  said  George  Perry, 
within  the  said  county  {of  the  value  of%  ,  or  sufficient  to 
satisfy  the  said  judgment,  with  all  the  expenses  of  the  execu- 
tion), {or  state  particulars  of  property  on  which  he  might  have 
levied)] 

V.  That  the  defendant  afterward  falsely  returned  upon  the 
said  execution,  to  the  clerk  of  the  county  of  Fulton,  that  the  said 
George  Perry  had  no  property  in  his  county  on  which  he  could 
levy  the  amount  of  the  said  judgment,  or  any  part  thereof,  to  the 
damage  of  the  plaintiff  $ 

{Demand  of  judgment) 

d.  Matters  of  defense.  The  defendant  in  an  action  for  a  false 
return  may  show  that  the  judgment  was  void,  but  not  that  it  was 
merely  voidable  {Bacon  v.  Cropsey,  7  N.  Y.  [3  Seld.J  195  ;  Cor- 
nell V.  Barnes,  7  Hill,  35) ;  but  he  cannot  go  behind  the  execu- 
tion to  show  that  it  was  void,  or  voidable,  by  reason  of  being 
irregularly  and  prematurely  issued.  Blivin  v.  Bleakley,  23  How. 
124.  But  he  may  refuse  to  execute  void  process,  or  he  may  stop 
its  execution  on  discovering  that  it  is  void  ;  and  the  fact  that  it 
is  so  void  will  be  a  good  defense  to  any  action  for  such  neglect 
or  refusal.  Earl  v.  Camp,  16  Wend.  562  ;  Bacon  v.  Cropsey,  7 
N.  Y.  (8  Seld.)  195 ;  Cornell  v.  Barnes,  7  Hill,  35. 

The  sheriff  may  also  show  in  his  defense  that  the  plaintiff 
assented  to  the  return,  after  being  informed  of  all  the  circum- 
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stances  {Stuart  v.  WMtaker,  2  C.  &  P.  100) ;  or,  where  part  onlj' 
of  the  money  was  levied,  that  the  plaintiff  accepted  it  with  intent 
to  waive  all  further  remedy  against  the  sheriff,  and  with  full 
knowledge  of  the  facts  [Beynon  v.  Qarrat,  10.  &  P.  154) ;  or, 
that  the  plaintiff  has  lost  his  priority  by  ordering  the  levy  of  his 
execution  to  be  stayed,  another  writ  having  been  delivered  to 
the  sheriff  {Kempland  v.  Macauley,  1  Peake,  65  ;  Smallcomb  v. 
Cross,  1  Ld.  Raym.  251) ;  or,  that  the  first  levy,  for  not  return- 
ing which  the  action  is  brought,  was  fraudulently  made,  and  so 
void  {Bradley  v.  Wyndham,  1  Wils.  44) ;  or  that  the  plaintiff's 
judgment  was  entered  up  by  a  fraud  and  collusion  with  the 
debtor,  the  sheriff  tirst  proving  that  he  represents  another  cred- 
itor of  the  same  debtor,  by  showing  a  legal  precept  in  his  hands. 
Clar/c  V.  Fox<yroft,  6  Greenl.  296  ;  S.  C,  7  id.  348. 

So  he  may  show  that  the  goods  of  the  debtor  were  absorbed  by 
a  prior  execution  in  his  hands  ;  and  in  such  case  the  plaintiff 
may  rebut  this  evidence,  by  proving  that  the  prior  execution  was 
concocted  in  fraud,  and  that  the  sheriff  had  previous  notice 
thereof,  and  was  required  by  the  plaintiff  not  to  pay  over  the 
proceeds  to  the  prior  creditor.  Warmoll  v.  Young,  5  B.  &  0.  660. 
And  he  may  prove  that  the  debtor  had  previously  become  bank- 
rupt ( Wright  v.  Lainson,  2  M.  &  W.  739) ;  and  if  the  assignees 
are  the  real  defendants,  the  plaintiff  may  give  in  evidence  the 
petitioning  creditor's  declarations  in  disparagement  of  his  claim, 
though  he  has  not  been  called  as  a  witness  by  the  defendant. 
Dowden  v.  Fowle,  4  Camp.  38;  2  Greenl.  Ev.,  §  593. 

The  sheriff  cannot  defend  an  action  for  falsely  returning  nulla 
'bona,  by  proof  that  he  retained  moneys  to  satisfy  a  prior  execu- 
tion which  he  had  returned  nulla  bona.  He  can  justify  under 
a  prior  execution,  only  by  showing  it  executed,  and  the  proceeds 
applied  upon  it ;  or  by  showing  it  unreturned,  and  the  existing 
power  as  well  as  a  subsisting  duty  to  apply  the  proceeds  upon 
it.  Paton  V.  Westervelt,  12  N.  Y.  Leg.  Obs.  7 ;  S.  C,  2  Duer,  362. 
And  it  is  no  defense,  in  an  action  for  a  false  return,  that  the  judg- 
ment debtor,  against  whom  the  execution  was  issued,  held  the 
property  which  had  been  levied  on  by  an  assignment  fraudu- 
lent as  to  one  of  the  assignors,  if  another  of  them  had  the  right 
to  convey.  Colwell  v.  Bleakley,  1  Keyes,  62 ;  S.  C,  more  fully, 
1  Abb.  Ct.  App.  400. 

e.  Evidence.  A  sheriff  who  levies  on  property  and  returns 
nulla  bona  assumes  upon  himself  the  responsibility  of  proving 
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property  out  of  the  defendant  in  the  execution,  and  thus  sup- 
porting his  return.  Magne  v.  Seymour,  5  Wend.  309 ;  Blivin  v. 
BleaTcley,  23  How.  124.  Andi  prima  facie  evidence  of  the  falsity 
of  the  return  is  sufficient  to  put  the  sheriflf  upon  proof  of  its  cor- 
rectness. Thus,  showing  the  defendant  in  the  execution  to  be  in 
possession  of  goods  and  chattels,  without  showing  the  property 
of  such  goods  to  be  in  him,  is  enough  to  put  the  sheriflf  upon  his 
defense  when  sued  for  falsely  making  a  return  of  nulla  hona. 
Magne  v.  Seymour,  5  Wend.  309. 

Where  the  sheriff  has  indorsed  upon  an  execution  the  day  and 
the  hour  when  it  was  received,  the  indorsement  is  conclusive  evi- 
dence of  the  fact  that  the  execution  was  in  his  possession  at  that 
time.  And  when  he  has  assumed  to  act  under  it,  he  cannot  com- 
pel the  plaintiff  to  prove  at  the  trial  the  identity  of  the  execution, 
either  by  witnesses  or  collateral  testimony.  Williams  v.  Lowndes, 
1  Hall,  579.  If  the  alleged  false  return  be  to  an  execution,  the 
plaintiff  must  show  a  valid  judgment  and  the  issuing  of  the  exe- 
cution. McDonald  v.  Bunn,  3  Denio,  45.  See  further,  as  to 
evidence,  preceding  subd.  d. 

Section  14.  Actions  against  sheriff  to  recover  moneys  levied. 

a.  In  what  cases.  The  sheriff  is  liable  to  the  plaintiff  in  an 
action  for  moneys  collected  by  him  on  execution,  which  he 
refuses  or  neglects  to  pay  over  {Armstrong  v.  Garrow,  6  Cow. 
465  ;  Shepard  v.  Holt,  7  Hill,  198) ;  and  this,  without  a  demand 
or  request  for  that  purpose.  Dygert  v.  Crane,  1  Wend.  534 ; 
Lillie  V.  Hoyt,  5  Hill,  395 ;  Brewster  v.  Yan  Ness,  18  Johns.  133. 
And  an  action  may  be  maintained  for  money  collected  upon  an 
execution  directed  to  the  sheriff  of  another,  county.  He  might 
have  refused  to  execute  the  process,  but,  having  received  the 
money  upon  it,  he  is  bound  to  pay  it  over  to  the  plaintiff.  Wal- 
den  V.  Davison,  15  Wend.  575.  See  James  v.  Gurley,  48  N.  Y. 
(3  Sick.)  163  ;  Newman  v.  BecTcwitTi,  5  Lans.  80. 

A  sheriff  is  responsible  for  money  received  by  his  deputy  on 
erroneous  process,  and  in  an  action  against  him  he  cannot  avaU 
himself  of  the  defects  in  the  execution,  or  that  it  was  improperly 
issued.  People  v.  Dunning,  1  Wend.  16.  See  James  v.  Ourley, 
48  N.  Y.  (3  Sick.)  163  ;  Newman  v.  BecTcwith,  5  Lans.  80 ;  Pond 
V.  Leman,  45  Barb.  152  ;  Bacon  v.  Cropsey,  7  N.  Y.  (3  Seld.)  195 ; 
People  V.  McHenry,  19  Wend.  482. 

An  action  does  not  lie  against  an  oflftcer  for  not  paying  over 
money  collected  by  him  on  execution,  where  he  has  .been  sued, 


BY  AND  AGAINST  SHERIFFS.  381 

Limitation  —  Form  of  complaint — Matters  of  defense. 

and  a  recovery  had  against  him  for  selling  property,  by  the  sale 
of  which  the  money  collected  by  him  was  made,  where  such 
recovery  is  equal  to  or  exceeds  the  amount  of  the  execution. 
Newland  v.  Baker,  21  Wend.  264.  Nor  does  such  action  lie, 
although  the  plaintiff  in  the  execution,  on  the  delivery  of  the 
process,  executed  a  bond  of  indemnity  to  the  officer,  and  not- 
withstanding the  officer  has  brought  an  action  upon  such  bond. 
Id. ;  2  Burr.  Pr.  119. 

h.  Limitation.  As  to  the  time  within  which  the  action  must 
be  brought,  see,  ante,  p.  370,  §  2. 

c.  Complaint. 

Form  of  complaint. 

{Title  of  cause.) 

The  plaintiff  above  named  complains  and  alleges : 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant  was 
the  sheriff  of  the  county  of  Fulton,  in  this  State  ; 

n.  That  on  the  day  of  ,  18    ,  at  ,  an  execution, 

then  duly  issued,  in  form  and  effect  as  required  by  law,  against 
the  property  of  one  George  Perry,  and  in  favor  of  the  plaintiff, 
upon  a  judgment  for  the  sum  of  $  theretofore  duly  given 

in  favor  of  the  plaintiff  against  the  said  George  Perry,  in  the 
court,  was  by  the  plaintiff  directed  and  delivered  to  the 
defendant  as  such  sheriff^; 

III.  That  the  defendant  thereafter,  as  such  sheriff,  collected  and 
received  upon  said  execution,  to  the  use  of  the  plaintiff,  the  sum 
of  $  ,  besides  his  lawful  fees ; 

IV.  That  although  {more  than)  sixty  days  elapsed  after  the  de- 
livery of  said  execution  to  the  defendant,  before  the  commence- 
ment of  this  action,  yet,  in  violation  of  his  duty  as  such  sheriff, 
he  failed  to  pay  over  to  the  plaintiff  the  amount  so  collected. 

{Demand  of  judgment.) 

d.  Matters  of  defense.  As  a  defense,  the  sheriff  may  show 
that  the  money  sought  to  be  recovered  was  made  out  of  the  goods 
of  a  stranger,  and  not  those  of  the  defendant,  to  whom  the  offi- 
cer is  liable.  Newland  v.  Baker,  21  Wend.  264 ;  Every  v. 
Edgerton,  7  Wend.  259.  Or,  he  may  show  that  the  judgment 
debtor  had  become  bankrupt,  and  that  the  money  belonged  to 
his  assignees  {Brydges  v.  Watford,  6  M.  &  S.  42.  See  Barron  v. 
Boyd,  1  Pars.  Sup.  Ot.  457) ;  or,  that  it  was  absorbed  in  the 
expenses  of  keeping  the  goods  {Twombly  v.  Hunewell,  2  Greenl. 
221) ;  or,  that  the  plaintiff  had  directed  him  to  apply  the  money 
to  another  purpose,  which  he  had  accordingly  done.  CommWs 
V.  Allen,  2  Rep.  Const.  Court  (S.  C.)  88.    In  all  cases  the  sheriff 


382  BY  AND  AGAINST  SHERIFFS. 

Evidence  —  Amount  of  recovery. 

must  show  a  clear  defense  for  retaining  the  money  in  his  hands. 
Davy  V.  Field,  2  Keyes,  608 ;  S.  C,  1  Abb.  Ct.  App.  490. 

The  ruling  of  a  sheriff  to  return  an  execution,  after  the  com- 
mencement of  an  action  against  him  for  the  money  received  by 
him,  is  not  an  abandonment  of  the  action  ;  nor  will  the  return  of 
the  execution  and  the  payment  of  the  money  into  court,  after 
such  proceeding,  discharge  the  sheriff's  liability.  Dygert  v. 
Crane,  1  Wend.  534  ;  Crane  v.  Dygert,  4  id.  675. 

An  officer,  who  has  returned  on  an  execution  that  he  has  re- 
ceived the  amount  of  the  execution  in  full,  will  not  be  allowed 
to  impeach  the  return  by  showing  that  what  he  received  were 
notes,  and  that  they  were  taken,  not  in  payment  of  the  execution, 
but  for  his  indemnity  against  a  threatened  prosecution  for  an 
escape.  Townsend  v.  Olin,  5  Wend.  207.  See  Sheldon  v.  Payne, 
10  N.  Y.  (6  Seld.)  398  ;  S.  C,  7  N.  Y.  (3  Seld.)  453. 

e.  Evidence.  In  such  an  action  against  the  sheriff  the  evidence 
on  the  part  of  the  plaintiff  consists  of  proof  of  the  receipt  of  the 
money  by  the  officer,  and,  where  a  demand  is  requisite,  that  it 
has  been  demanded.  He  must  also  prove  the  delivery  of  the 
execution  to  the  sheriff.  Elliot  y.  Cronk^  s  Administrators,  13 
Wend.  35  ;  Tmonsend  v.  Olin,  5  id.  207. 

The  most  satisfactory  proof  of  the  receipt  of  the  money  is  the 
officer's  return  on  the  writ  of  execution,  which  is  shown  by  an 
examined  copy,  if  the  precept  has  been  returned,  and  by  second- 
ary evidence  if  it  has  not.  The  return  is  conclusive  evidence 
against  the  sheriff  that  he  has  received  the  money ;  but  it  does 
not  prove,  nor  will  it  be  presumed,  that  the  money  has  been  paid 
over  to  the  creditor.  See  Elliot  v.  CronK  s  Administrators,  13 
Wend.  35 ;  Sheldon  v.  Fayne,  7  N.  Y.  (3  Seld.)  453  ;  Armstrong 
V.  Garrow,  6  Cow.  465  ;  2  Greenl.  Ev.,  §  587. 

For  the  purpose  of  discharging  the  sheriff  from  liability  for  the 
acts  of  his  deputy,  it  must  be  shown  not  only  that  the  plaintiff 
directed  the  deputy  to  depart  from  the  line  of  duty  imposed  by 
law,  but  that  the  deputy  followed,  or  undertook  to  follow,  his 
directions.  Sheldon  v.  Payne,  7  N.  Y.  (3  Seld.)  453  ;  S.  C,  10 
N.  Y.  (6  Seld.)  398.  See  McKinley  v.  Tucker,  59  Barb.  93. 

The  return  of  a  person  styling  himself  deputy-sheriff  is  not  of 
itself  sufficient  evidence,  against  the  sheriff,  of  the  deputy's  ap- 
pointment.   Slaughter  v.  Barnes,  3  A.  K.  Marsh.  413. 

/.  Amount  of  recovery.  The  plaintiff  is  entitled  to  recover  the 
amount  levied,  with  interest,   the  sheriff  being  chargeable  with 
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interest  where  he  retains  money  collected  by  him,  after  the  return 
day  of  the  execution,  although  the  money  is.paid  into  court  after 
the  bringing  of  the  action.  Crane  v.  Dygert,  4  Wend.  675  ;  2 
Burr.  Pr.  120. 

vSection  15.  Actions  against  sheriff  for  escapes. 

a.  In  what  cases.  The  action  against  a  sheriff  for  an  escape 
is  founded  upon  a  violation  of  duty,  in  failing  to  execute  a  pro- 
cess legally  and  properly  delivered  to  him  for  execution ;  and 
his  liability  is  complete  at  the  expiration  of  the  time  when  the 
return  is  required  to  be  made.  It  is  a  negligent  performance  of 
,  a  duty  imposed  upon  him  by  the  writ  which  has  been  placed  in 
his  bands,  for  which  the  action  is  brought.  Beckwith  v.  Smith, 
4  Lans.  182. 

On  this  subject  the  Revised  Statutes  provide  that,  if  any  pris- 
oner committed  to  any  jail,  by  virtue  of  any  mesne  process,  or 
upon  a  surrender,  in  exoneration  of  his  bail,  made  either  before 
or  after  judgment  rendered,  shall  go,  or  be  at  large  without  the 
limits  and  boundaries  of  the  liberties  of  such  jail,  without  the 
assent  of  the  party  at  whose  suit  such  prisoner  shall  have  been 
committed,  the  same  shall  be  deemed  an  escape  of  such  prisoner, 
and  the  sheriff  having  charge  of  such  jail  shall  be  answerable 
therefor  to  such  party,  in  an  action,  to  the  extent  of  the  damages 
sustained  by  Mm.  2  R.  S.  437  (456),  §  62.  See  Metcalf  v.  StryTcer, 
31  N.  T.  (4  Tiff.)  255.  • 

The  statute  further  provides  that,  if  any  prisoner  committed  to 
any  jaU,  in  execution  in  a  civil  action,  or  upon  an  attachment  for 
the  non-payment  of  costs,  shall  go  or  be  at  large  without  the 
boundaries  of  the  liberties  of  such  jail,  without  the  assent  of  the 
party  at  whose  suit  such  prisoner  was  committed,  the  same  shall 
be  deemed  an  escape  of  such  prisoner,  and  the  sheriff  having 
charge  of  such  jail  shall  be  answerable  therefor  to  sucli  party 
for  the  debt,  damages  or  sum  of  money  for  which  such  prisoner 
was  committed,  to  be  recovered  in  a  proper  action  brought  for 
the  purpose.     2  R.  S.  437  (456),  §  63. 

It  is  also  provided  by  the  Code  that,  if  a  defendant  escape  after 
being  arrested  on  an  order  of  arrest,  the  sheriff  shall  be  liable  as 
bail.  Code,  §  201.  The  remedy  by  action  and  the  one  given  by 
the  Code  are  distinct,  and  the  plaintiff  may  elect  which  he  will 
adopt.  See,  ante,  Yol.  1,  p.  694  ;  and  see  Barnes  v.  Willet,  85 
Barb.  514  ;  S.  C,  12  Abb.  448. 
In  illustration  of  what  amounts  to  an  escape,  the  sheriff  has 
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been  held  liable  where  he  permitted  the  defendant  to  go  at  large 
without  lawful  authority  {Kellogg  v.  Gilbert,  10  Johns.  220)  ;  so 
it  is  an  escape  if  the  sheriff  arrest  a  debtor  in  execution  and  leave 
him  in  the  custody  of  a  third  person,  and  do  not  commit  him  till 
the  next  day  {Palmer  v.  Hatch,  9  id.  329),  or  if  he  discharge  the 
defendant  from  arrest  on  the  promise  of  a  third  person  to  pay 
the  debt,  if  he  fail  to  re-deliver  him  ( Wheeler  v.  Bailey,  13  id. 
366),  or  if  he  permit  the  defendant  to  go  at  large  upon  an  order 
of  a  court  which  is  void  ( Van  Slyck  v.  Taylor,  9  id.  146),  or  dis- 
charge him  on  receiving  his  draft  upon  a  third  person  {Mwm- 
ford  V.  Armstrong,  4  Cow.  553) ;  and  where  a  sheriff  is  defend-  . 
ant,  if  he  be  committed  to  the  jail,  he  being  its  keeper,  it  is  an 
escape,  for  which  the  officer  (coroner)  is  liable.  Day  v.  Brett, 
6  Johns.  22.  See  further,  as  to  what  is  an  escape,  Mandell  v. 
Barry,  9  Johns.  234  ;  S.  C,  10  id.  563. 

Where  a  sheriff  is  guilty  of  negligence  in  allowing  an  escape 
through  entire  failure  to  execute  a  writ  of  ne  exeat,  an  action 
lies  against  him  without  application  to  the  court.  Beckwith  v. 
Smith,  4  Lans.  182.    See  Braytory  v.  Smith,  6  Paige,  489. 

An  order  of  a  county  court,  under  the  provisions  of  the  Re- 
vised Statutes  (2  R.  S.  31)  directing  the  discharge  of  a  debtor 
imprisoned  in  execution,  is  invalid  on  its  face,  unless  it  recites 
the  proceedings  necessary  under  the  statute  to  vest  the  court 
with  jurisdiction.  And  if  the  sheriff  releases  the  debtor  under 
an  order  omitting  such  recitals,  when  the  court  in  fact  had  not 
jurisdiction  to  make  it,  he  renders  himself  liable  as  for  an  escape. 
Bullymore  v.  Cooper,  2  Lans.  71  ;  S.  C.  affirmed,  45  N.  Y.  (1 
Sick.)  236.  See  Pinckney  v.  Hegeman,  53  IST.  Y.  (8  Sick.)  31. 
But  where  the  defendant  is  discharged  out  of  custody  on  a  dis- 
charge under  an  insolvent  act,  issued  by  a  court  or  officer  of 
competent  jurisdiction,  it  is  not  an  escape  for  which  an  action 
will  lie.  Cantillon  v.  Graves,  8  Johns.  472.  See  HartY.  Dubois, 
20  Wend.  236  ;  Cable  v.  Cooper,  15  Johns.  152. 

To  constitute  an  escape  there  must  be  some  agency  of  the 
prisoner,  or  some  wrongful  act  by  a  third  person,  against  whom 
the  law  gives  a  remedy.  And  if  a  person  admitted  to  the  liber- 
ties of  the  jail  limits  is  without  such  limits  by  virtue  of  a  valid 
legal  process  which  affords  justification  to  the  officer  taking  him 
thence,  it  is  not  to  be  deemed  an  escape  within  the  meaning  of 
the  statute.  Wilclcens  v.  Willet,  1  Keyes,  521.  See  Ray  v.  Hoge- 
boom,  11  Johns.  433 ;  Mason  v.  Haille,  12  Whart.  370. 
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An  escape  from  the  jail  liberties  is  the'  same,  in  its  legal  effect, 
as  an  escape  from  jail ;  the  liberties  being  considered  a  mere 
extension  of  the  walls  of  the  prison  {Peters  v.  Henry,  6  Johns. 
121.  See  Coman  v.  Storm,  26  How.  84 ;  S.  C,  1  Rob.  705),  and 
may  be  defended  in  the  same  manner.  2  R.  S.  437  (456),  §  64  ; 
Jansen  v.  Hilton,  10  Johns.  549. 

b.  Limitation  of  action.  As  to  the  time  within  which  the 
action  is  required  to  be  brought,  see,  ante,  p.  370,  §  2. 

c.  Action,  by  whom  'brought.  The  action  may  be  maintained 
by  the  plaintiff  in  the  original  suit.  And  under  the  former  prac- 
tice an  action  could  be  brought  in  the  name  of  such  plaintiff,  by 
a  party  beneficially  interested.  Thus,  it  was  held  that  where  an 
assignee  recovers  a  judgment  in  the  name  of  his  assignor,  and 
takes  out  execution,  giving  the  sheriff  notice  of  his  equitable 
interest,  and  the  sheriff,  having  arrested  the  defendant,  suffers 
him  to  escape,  the  assignee  may  maintain  an  action  against  the 
sheriff  for  the  escape,  in  the  name  of  the  assignor,  which  the 
sheriff  cannot  defeat  by  taking  a  release  from  the  nominal  plain- 
tiff. Martin  v.  Hawks,  15  Johns.  405.  Under  the  Code  such 
action  may  be  maintained  by  the  assignee  in  his  own  name.  See, 
ante,  Vol.  1,  p.  88. 

d.  Action  against  new  and  old  sheriff.  Although  the  provis- 
ions of  the  Revised  Statutes  (2  R.  S.  438  [457],  §  69)  make  it  the 
duty  of  the  sheriff  to  assign  over  the  prisoners  to  his  successor, 
yet  the  successor  is  not  liable  for  prisoners  who  are  not  in  close 
confinement,  until  they  are  actually  assigned.  Partridge  v. 
Westenelt,  13  Wend.  500.    But  if  a  new  sheriff  regularly  receives 

a  prisoner  from  his  predecessor,  he  is  bound  to  detain  him,  and 
is  answerable  for  his  escape,  although  a  voluntary  escape  existed 
in  the  time  of  Ms  predecessor.  Ravoson  v.  Turner,  4  Johns.  469. 
See  Littlejteld  v.  Brown,  1  Wend.  398.  For  an  escape  previous 
to  assignment  of  prisoners,  the  old  sheriff  is  liable.  Hempstead 
V.  Weed,  20  Johns.  64.     See  French  v.  Willet,  10  Bosw.  566. 

Where  there  has  been  an  escape  both  in  the  time  of  the  former 
and  of  the  new  sheriff,  the  plaintiff  has  an  election  either  to  con- 
sider the  prisoner  in  execution,  and  so  charge  the  new  sheriff  for 
the  last  escape,  or  as  out  of  execution,  and  charge  the  old  sher- 
iff {Rawson  v.  Turner,  4  Johns.  469) ;  and  the  bringing  of  an . 
action  against  the  one  or  the  other  is  a  determination  of  his 
election.  M^  Elroy  v.  Mancius,  13  Johns.  121  ;  Littlefleld'  v. 
Brown,  1  Wend.  898 ;  Dash  v.  Van  KleecTc,  7  Johns.  477.  If 
Vol.  YI.  -49 
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the  plaintiff  elects  to  sue  the  old  sheriff,  and  recovers  judgment, 
it  is  a  bar  to  any  action  against  the  new  sheriff.  Bawson  v. 
Turner,  4  Johns.  469.     See  Hinds  v.  Douhleday,  21  Wend.  223. 

e.  Action,  when  deemed  commenced.  See,  generally  on  this 
subject,  ante,  Vol.  1,  p.  501. 

./.  Effect  of  commencing  action.  By  the  commencement  of 
an  action  against  the  sheriff  for  an  alleged  voluntary  escape  of 
the  prisoner  in  execution,  the  plaintiff  will  be  regarded  as  having 
elected  to  consider  such  prisoner  out  of  custody  ;  and  from  the 
commencement  of  such  action,  the  original  defendant  ceases 
in  judgment  of  law  to  be  in  the  custody  of  the  sheriff,  and  may 
depart  from  the  jail  liberties  with  impunity  {Brown  v.  Little- 
field,  7  Wend.  454  ;  S.  C.  affirmed,  11  id.  467)  ;  and,  untU  again 
charged  in  execution,  an  action  for  an  escape  wUl  not  lie.  Id. 
2  Burr.  Pr.  124. 

g.  Complaint.  A  complaint,  which  alleges  that  "  the  sheriff 
suffered  and  permitted  such  person  to  escape  and  go  at  large," 
states  a  voluntary  and  not  a  negligent  escape.  Loosey  v.  Orser^ 
4  Bosw.  391.     See  Toll  v.  Alvord,  Q4  Barb.  568. 

Where  the  plaintiff  proceeds  against  the  sheriff  as  bail  under 
section  201  of  the  Code,  he  must  set  forth  the  proceedings  to  and 
including  the  escape,  and  allege  that  the  defendant  is  bail ;  and 
the  complaint  must  demand  the  appropriate  judgment.  But  if 
he  elects  to  prosecute  for  an  escape,  the  complaint  will  contain  the 
same  matters,  but  all  allegations  as  to  the  character  of  the  defend- 
ant as  bail  should  be  omitted,  as  wholly  irrelevant  to  the  cause 
of  action  for  the  escape.  SmitTi  v.  Knapp,  30  IST.  Y.  (3  Tiff.)  681. 
See  Daguerre  v.  Orser,  3  Abb.  86.  The  indorsement  upon  the 
execution  or  writ  need  not  be  set  out  in  the  complaint  {Jones  v. 
CooTc,  1  Cow.  309) ;  nor  is  it  necessary  that  the  complaint  should 
show  the  several  steps  in  the  action  on  which  the  mere  regularity 
of  the  process  depends.  It  is  enough,  after  showing  juris- 
diction to  issue  the  process,  to  allege  that  it  was  duly  issued. 
French  v.  Willet,  4  Bosw.  649  ;  S.  C,  10  Abb.  99.  See  Hinman 
V.  Brees,  13  Johns.  529 ;  Ontario  Bank  v.  Hallet,  8  Cow.  192 ; 
BenicJc  v.  Orser,  4  Bosw.  384. 

Complaint  for  an  escape,  common  form. 
{Title  of  cause.) 

The  plaintiff  above  named  complains  and  alleges  : 
I.  That  at  the  time  of  issuing  the  execution  and  of  the  escape 


BY  AND  AGAINST  SHEKIFFS.  387 

Complaint  for  an  escape,  common  form  —  Matters  of  defense. 

hereinafter  mentioned,  the  defendant  was  the  sheriff  of  the  county 
of  Fulton,  in  this  State  ; 

II.  That  on  the  day  of  j  18  j  in  an  action  brought 
in  the  supreme  court  of  this  State,  in  the  county  of  Fulton  {or 
other  court),  by  this  plaintiff  against  one  George  Smith,  for  fraud 
in  contracting  a  debt  {or  other  case  authorizing  arrest  under 
section  179  of  the  Code),  this  plaintiff  recovered  judgment,  duly 
given  by  said  court,  against  the  said  George  Smith  for  $  ; 

III.  That  on  the  day  of  ,  18  ,  an  execution  against 
the  property  of  the  said  George  Smith  was  duly  issued  by  this 
plaintiff  on  said  judgment,  and  thereafter  duly  returned  un satis- 
lied  ; 

IV.  That  thereafter,  on  the  day  of  ,  18  ,  an  exe- 
cution against  the  person  of  the  said  George  Smith  was  duly 
issued  by  this  plaintiff  on  said  judgment,  and  then  directed  and 
delivered  to  the  defendant  as  said  sheriff,  whereby  he  was  re- 
quired to  arrest  the  said  George  Smith,  and  to  commit  him  to 
the  jail  of  said  county  of  Fulton  until  he  should  pay  said  judg- 
ment, or  be  discharged  according  to  law ; 

Y.  That  thereafter  the  defendant,  as  such  sheriff,  arrested  the 
said  George  Smith  and  committed  him  to  jaU,  pursuant  to  said 
execution  ;  but  in  violation  of  his  duty  as  such  sheriff  he  has 
since,  to-wit,  on  the  day  of  ,  18    ,  without  the  con- 

sent of  the  plaintiff,  permitted  the  said  George  Smith  to  escape. 

{Demand  of  Judgment.) 

h.  Matters  of  defense.  Some  of  the  most  usual  defenses  inter- 
posed in  actions  for  escapes  are,  that  the  prisoner  was  discharged 
from  custody  by  the  order  of  a  court  or  officer  having  competent 
jurisdiction  {Gantillon  v.  Graves,  8  Johns.  472  ;  Hart\.  Dubois, 
20  Wend.  236.  See  Plnckney  v.  Hegeman,  53  N.  Y.  [8  Sick.]  31 ; 
WilcTcens  v.  Willet,  1  Keyes,  521) ;  that  the  escape  was  with  the 
plaintiff's  consent  {Powers  v.  Wilson,  7  Cow.  274.  See  Bonesteel 
V.  Oarlinghouse,  60  Barb.  338 ;  S.  C.  affirmed,  45  N.  Y.  [6  Hand] 
249  ;  Kasson  v.  The  People,  44  Barb.  347) ;  that  the  prisoner  was 
not  assigned  by  the  former  sheriff  {Partridge  v.  Westervelt,  13 
Wend.  500) ;  that  he  was  taken  from  the  limits  in  obedience  to  a 
writ  of  habeas  corpus  ad  testificandum,  and  returned  without 
delay  {Noble  v.  Srrdth,  5  Johns.  357 ;  Hassam  v.  Griffin,  18  id. 
48 ;  Wattles  v.  Marsh,  5  Cow.  176 ;  Martin  v.  Wood,  7  Wend. 
132 ;  WilcTcens  v.  Willet,  1  Keyes,  521) ;  and  where  the  escape 
was  negligent,  that  the  sheriff  retook  the  prisoner,  or  that  he 
returned  voluntarily,  before  suit  brought  (2  R.  S.  437  [456],  §  64 ; 
Middle  District  Bank  v.  Deyo,  6  Cow.  732) ;  but  it  is  no  defense 
that  after  the  escape,  and  before  the  commencement  of  the  action 
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against  the  sheriflF,  the  prisoner  departed  this  life.     Tanner  v. 
HallenbecJc,  4  How.  297. 

It  is  no  defense  that  there  was  error  or  irregularity  in  the  pro- 
cess {Bensel  v.  Lynch,  44  N.  Y.  [5  Hand.]  162,  165  ;  Gregory  v. 
Levy,  12  Barb.  610  ;  S.  C,  7  How.  37 ;  Smith  v.  Knapp,  30  N.  Y. 
[3  Tiff.]  581 ;  Jones  v.  GooJc,  1  Cow.  309 ;  President,  etc.,  of 
Ontario  Bank  v.  Ballet,  8  id.  192  ;  Jewett  v.  Crane,  35  Barb.  208 ; 
S.  C,  13  Abb.  97) ;  or  that  the  sheriff  was  not  ruled,  or  notified  to 
return  the  writ  {Hinman  v.  Brees,  13  Johns.  528) ;  or  that  the 
execution  was  issued  before  one  against  the  property  of  such 
person  had  been  issued  and  returned  unsatisfied.  RenicTc  y. 
Orser,  4  Bosw.  384. 

In  an  action  against  the  sheriff  to  enforce  his  liability  as  bail, 
he  cannot  object  that  the  order  of  arrest  was  improperly  granted, 
or  that  the  judgment  or  execution  is  irregular ;  nor  will  he  be 
allowed  to  prove  the  debtor's  insolvency  in  mitigation  of  dam- 
ages.   Bensel  v.  Lynch,  44  N.  Y.  (5  Hand)  162. 

i.  Evidence.  On  the  trial  of  the  action  the  plaintiff  must  prove 
the  issue  and  return  of  the  writ,  and  the  escape  of  the  prisoner ; 
or,  if  the  action  be  for  an  escape  on  execution,  the  judgment, 
execution  and  return  and  the  escape.  See  My  v.  Adams,  19 
Johns.  313 ;  Ballon  v.  Kip,  7  id.  175 ;  2  Greenl.  Ev.,  §  539 ; 
2  Burr.  Pr.  125.  As  to  the  mode  of  proof,  see,  ante.  Vol.  2,  pp. 
641  to  646.  To  support  the  action  the  fact  of  the  prisoner  being 
off  the  limits  of  the  jail  must  be  affirmatively  and  satisfactorily 
shown  by  direct  and  positive  proof;  and  nothing  will  be  intended 
or  inferred.  Visscher  v.  Oansevoort,  18  Johns.  495.  But  it  is  sufii- 
cient  evidence  on  the  part  of  the  plaintiff',  prima  fade,  to  entitle 
him  to  a  recovery,  that  the  prisoner  was  seen  at  large,  walking 
in  the  street.  Steward  v.  Kip,  7  Johns.  165.  See  Bissell  v.  Kip, 
5  id.  89.    See  preceding  subdivision,  "Matters  of  defense." 

Under  an  averment  that  the  sheriff  voluntarily  suffered  the 
party  to  escape,  a  negligent  escape  may  be  proved  {Bonafo^is 
V.  Walker,  2  T.  E,.  126  ;  2  Greenl.  Ev.,  §  589)  ;  and  evidence  of  a 
.negligent  escape  supports  an  action  for  a  voluntary  one.     Skin- 
ner V.  White,  9  N.  H.  204. 

j.  Recovery  of  damages.  Where  the  action  is  for  an  escape  on 
mesne  process,  the  plaintiff  can  recover  no  more  than  he  has  lost 
by  the  escape  (2  R.  S.  437  [456],  §  62 ;  Russell  v.  Turner,  7 
Johns.  188  ;  Kellogg  v.  Manro,  9  id.  300 ;  Potter  v.  Lansing,  1 
id.  215) ;  and  the  sheriff  may  show  in  mitigation  of  damages  that 
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the  plaintiff  had  ample  security,  which  he  gave  up  after  he  knew 
of  the  escape  (7  Johns.  189) ;  or  for  the  same  purpose,  he  may  give 
evidence  of  the  prisoner' s  insolvency  {Smith  v.  Knapp,  30  N.  Y. 
[3  Tiff.]  581 ;  Metcalf  v.  Stryker,  31  N.  Y.  [4  Tiff.]  255) ;  but 
it  is  erroneous  to  set  up  the  insolvency  of  the  prisoner  in  the 
answer  as  a  defense.  Barnes  v.  Willett,  12  Abb.  448 ;  S.  C, 
35  Barb.  514.  And  in  an  action  against  the  sheriff,  to  en- 
force his  liability  as  bail,  in  case  of  an  escape,  the  sheriff 
will  not  be  allowed  to  prove  the  debtor's  insolvency  in  mitiga- 
tion of  damages.  Bensel  v.  Lynch,  44  N.  Y.  (5  Hand)  162  ; 
Metcalf  v.  StryTcer,  31  N.  Y.  (4  Tiff.)  255 ;  People  v.  Bikeman, 
4  Keyes,  93  ;  S.  C,  3  Abb.  Ct.  App.  520. 

Where  the  action  is  for  an  escape  on  mesne  process,  the  gen- 
eral rule  is  stated  to  be  that  the  jury  may  find  such  damages  as 
they  may  think  the  plaintiff  has  sustained  under  all  the  circum- 
stances. Russell  V.  Turner,  7  Johns.  188.  See  Smith  v.  Knapp, 
30  N.  Y.  (3  Tiff.)  68],  592  ;  and  see  Toll  v.  Alvord,  64  Barb.  568. 

Where  the  action  is  for  an  escape  on  execution  the  whole  judg- 
ment is  to  be  recovered  or  nothing  (2  R.  S.  437  [456],  §  63  ;  Brown 
V.  Oenung,  1  Wend.  115),  and  the  plaintiff  cannot  recover  inter- 
est. Hutchinson  v.  Brand,  6  How.  73  ;  S.  C.  afiirmed,  9  N.  Y. 
(5  Seld.)  208  ;  Brink  v.  Richtmyer,  14  Johns.  255. 

Where  the  action  against  the  sheriff  is  for  a  negligent  and  not 
a  voluntary  escape,  the  measure  of  damages  is  the  actual  loss  or 
injury  sustained  by  the  plaintiff.  Prima  facie,  the  plaintiff  is 
entitled  to  recover  the  amount  of  his  judgment  against  the 
prisoner,  but  the  defendant  is  at  liberty  to  give  evidence  of  the 
poverty  of  the  prisoner,  or  other  circumstances  tending  to  show 
the  actual  damage  of  the  plaintiff  to  which  the  jury  are  author- 
ized to  limit  the  verdict.  Patterson  v.  Westervelt,  17  Wend.  543 ; 
Bininny  \.Fdy,  38  Barb.  18,  23.  And  even  in  case  of  a  volun- 
tary escape,  the  same  rule  seems  to  be  applicable.  Patterson  v. 
Westervelt,  17  Wend.  543. 

Section  16.  When  replevin  will  lie  against  sheriff. 

a.  In  general.  As  to  the  cases  in  which  replevin  will  lie 
against  a  sheriff,  see,  ante,  Vol.  1,  p.  716. 

Section  17.  Actions  on  official  bonds  of  sheriffs. 

a.  In  general.  This  subject  has  been  discussed  at  consider- 
able length,  ante,  Vol.  1,  pp.  195,  196.  See  Beckwith  v.  Smith,  4 
Lans.  182. 

b.  Leave  to  sue  in  such  cases.    See,  ante,  Vol.  1,  p.  195. 
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c.  Pleadings  and  proceedings.  The  pleadings  and  proceed- 
ings in  such  actions  are  the  same  as  in  actions  upon  bonds  with 
other  conditions  than  for  the  payment  of  money,  except  as  other- 
wise provided  by  the  statute.    2  R.  S.  477  (499),  §  4. 

d.  Judgment  for  plaintiff.  Judgment  for  the  plaintiff  in  such 
an  action  is  entered  as  in  ordinary  actions.  It  is  deemed  the 
private  judgment  of  the  party  on  whose  relation  it  is  obtained  ; 
and  it  may  be  canceled  and  discharged  by  the  relator,  in  the 
same  manner  as  if  he  were  the  nominal  plaintiff,  and  will  be 
deemed  satisfied,  in  the  same  cases  as  judgments  by  individuals. 
2  R.  S.  477  (499),  §  10. 

e.  Judgment  for  defendants.  In  case  the  action  be  discon- 
tinued, or  the  relator  be  nonsuited,  or  judgment  be  rendered 
for  the  defendants,  upon  verdict,  demurrer  or  otherwise,  costs 
will  be  awarded  against  the  relator  as  if  he  were  the  nominal 
plaintiff,  and  judgment  shall  be  rendered  for  such  costs  in  the 
same  manner.  2  R.  S.  477  (499),  §  10  ;  id.,  §  11.  Such  judgment 
will  not,  however,  be  a  bar  to  any  other  action  that  may  be 
brought  on  the  same  official  bond  by  the  same  plaintiff,  or  by 
any  other  plaintiff,  for  any  other  delinquency  or  default  of  such 
sheriff  than  such  as  was  assigned  as  a  breach  of  the  conditior 
of  such  bond,  in  the  action  in  which  such  judgment  was  ren 
dered.     2  R.  S.  477  (499),  §  5. 

/.  Indorsing  of  execution.  The  statute  provides  that  when- 
ever a  judgment  is  obtained  against  a  sheriff  and  his  sureties,  a 
direction  must  be  indorsed  on  the  execution  issued  thereon  by 
the  attorney  issuing  it,  to  levy  the  amount  of  such  execution,  in 
the  first  place,  of  the  property  of  such  sheriff,  and  if  sufficient 
property  of  such  sheriff  cannot  be  found  to  satisfy  the  execution, 
then  to  levy  the  deficiency  of  the  property  of  the  sureties.  2  R. 
S.  478  (500),  §  15.  Where  the  defendants  recover  a  judgment  for 
costs,  they  may  issue  an  execution  against  the  relator  as  in  ordi- 
nary actions.    Id.  477  (499),  §  11. 

g.  Actions  Ijy  other  parties  on  official  hond.  During  the  pen- 
dency of  any  action  upon  the  official  bond  of  a  pheriff,  or  after 
judgment  rendered  in  such  suit,  any  other  party  aggrieved  by 
the  default  or  delinquency  of  such  sheriff  may,  in  like  manner, 
make  application  to  the  court  for  leave  to  prosecute  such  official 
bond.    2  R.  S.  477  (499),  §  6. 

Upon  such  leave  being  granted  the  applicant  may  prosecute 
such  bond  as  the  statute  provides  ;  and  the  pendency  of  any 
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other  action,  at  tlie  relation  of  any  other  person,  on  the  same 
bond,  or  a  judgment  recovered  by  or  against  any  other  person  on 
such  bond,  shall  not  abate  or  in  any  manner  affect  such  action 
or  the  proceedings  therein,  except  as  the  statute  provides.  2  R. 
S.  477  (,499),  §  7. 

h.  When  same  plaintiff  may  sue.  Any  person  who  may  have 
recovered  any  judgment  upon  such  official  bond  may,  in  like 
manner,  apply  for  leave  again  to  prosecute  such  bond  whenever 
he  is  aggrieved  by  any  other  default  or  delinquency  than  such 
as  shall  have  been  the  subject  of  the  former  action,  and  shall 
proceed  therein  in  like  manner  as  already  provided  by  the  statute. 
Id.,  §  8. 

i.  Several  judgments  —  distribution  of  moneys.  The  statute 
further  provides  that,  whenever  several  judgments  shall  be  ob- 
tained at  the  same  term,  upon  any  official  bond  of  a  sheriff,  tor 
damages  amounting  in  the  whole  to  more  than  the  sums  for 
which  the  sureties  therein  shall  be  liable,  the  supreme  court  shall 
order  the  moneys  levied  upon  such  judgments  from  the  property 
of  the  sureties,  to  be  distributed  to  the  relators  respectively  in 
such  judgments  in  proportion  to  the  amount  of  their  respective 
recoveries.     2  R.  S.  478  (500),  §  17. 

If  the  executions  be  issued  upon  several  judgments  obtained 
at  the  same  term,  upon  any  such  official  bond,  and  sufficient 
moneys  shall  not  be  raised  to  satisfy  all  of  the  said  executions, 
the  supreme  court  shall  distribute  the  moneys  collected  on  such 
executions  to  the  relators  respectively  in  such  judgment,  in  pro- 
portion to  the  amount  of  their  respective  recoveries.  Id.,  §  18. 

Section  18.  Actions  against  sheriff  on  his  liability  as  bail. 

a.  In  what  cases  liable.  The  Code  provides  that  "if,  after 
being  arrested  the  defendant  escape  or  be  rescued,  or  bail  be  not 
given  or  justified,  or  a  deposit  be  not  made  instead  thereof,  the 
sheriff  shall  himself  be  liable  as  bail."  Code,  §  201.  And  an 
action  may  be  maintained  against  him  under  the  same  circum- 
stances as  against  the  bail,  on  the  default  of  the  principal  to 
comply  with  the  conditions  of  the  undertaking.  Id. ;  Metcalf  v. 
8tryl(er,  31  Barb.  62  ;  S.  C.  affirmed,  31  N.  Y.  (4  Tiff.)  255  ;  Mc- 
Kenzie  v.  Smith,  48  N.  Y.  (3  Sick.)  143 ;  Bensel  v.  Lynch,  4A  N. 
Y.  (5  Hand)  162. 

The  sheriff  becomes  bail  officially,  not  individually,  and  his 
sureties  on  his  official  bond  are  liable  for  any  default  of  the 
sheriff  as  bail.    Metcalf  v.  DiJceman,  3  Abb.  Ct.  App.  520 ;  S.  C, 
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4  Keyes,  93.    See  McKenzie  v.  Bmith,  48  N.  Y.  (3  Sick.)  143  ; 
affirming  S.  C,  27  How.  20. 

&.  Pleadings.  As  to  the  requisites  of  the  complaint  in  an 
action  against  the  sheriff  as  bail  under  section  201  of  the  Code, 
see,  ante.,  %  15,  g.  As  to  matters  of  defense,  see,  ante,  pp.  387, 
388,§15,  >^,y. 

c.  Measure  of  damages.  The  measure  of  damages  in  such  an 
action  is  the  amount  of  the  judgment  in  the  original  action ;  and 
the  same  rules  apply  as  in  actions  against  other  bail.  His  lia- 
bility is  the  same  as  that  of  bail  who  had  justified.  Oallarati  v. 
Orser,  4  Bosw.  94 ;  People  v.  Dikeman,  8  Abb.  Ct.  App.  520 ;  S. 
C,  4  Keyes,  93  ;  McKenzie  v.  Smith,  'i.l  How.  20  ;  S.  C.  affirmed, 
48  N.  Y.  (3  Sick.)  143  ;  Bensel  v.  Lynch]  44  N.  Y.  (5  Hand)  162. 

d.  Discharge  of  sheriff  from  liability  as  tail.  The  sheriff 
may  discharge  himself  from  such  liability  by  the  giving  and  jus- 
tification of  bail,  as  provided  by  the  Code  (§§  193  to  196),  at  any 
time  before  process  against  the  person  of  the  defendant  to  enforce 
an  order  or  judgment  in  the  action.    Code,  §  201. 


CHAPTER  XIX. 

BY  AND  AGAINST  ATTORNEYS. 
ARTICLE  1. 

ACTIONS  BY. 

Section  1.  What  actions. 

a.  In  general.  It  is  proposed  to  notice  under  this  head  those 
actions  only  which  are  brought  by  attorneys  to  recover  compen- 
sation for  professional  services  rendered  by  them.  By  the  Eng- 
lish common  law,  an  attorney  can  maintain  no  action  for  his  fees 
(see,  ante^  Vol.  1,  p.  245) ;  but  by  the  law  of  this  State,  as  it  has 
always  existed  from  the  time  of  its  first  settlement,  the  lawyer 
was  entitled  to  recover  a  compensation  for  his  services,  and  such 
services  were  never  considered  here  as  gratuitous  and  honorary 
merely.  Stevens  v.  Adams,  23  Wend.  57 ;  S.  C.  affirmed,  26  id. 
451.  And  the  proper  remedy  of  the  attorney  to  recover  his  com- 
pensation is  by  an  action  at  law  against  his  client.  Id. ;  Lorrilard 
V.  Robinson,  2  Paige,  276. 

An  attorney  is  not  entitled  to  a  recovery  for  services,  however, 
against  his  client  for  conducting  a  suit  which  has  failed  through 
the  negligence  or  ignorance  of  the  former  {Hopping  v.  Quin,  13 
Wend.  517  ;  Bowman  v.  Tollman,  2  Rob.  385  ;  S.  C,  27  How.  212, 
275) ;  but  his  right  to  compensation  for  services  in  one  matter  is 
not  forfeited  by  his  misconduct  and  breach  of  trust  in  another 
matter.    Currie  v.  Cowles,  6  Bosw.  452. 

An  attorney  practicing  without  a  license,  as  required  under 
the  revenue  act  of  the  United  States  (Act  of  Congress,  June  30, 
1864,  §  79),  was  held  not  entitled  to  recover  for  services  rendered 
since  the  act.  His  contract  was  declared  to  be  wholly  void.  Hall 
V.  BisJiop,  3  Daly,  109. 

b.  Who  may  maintain.  Where  a  partnership  exists  between 
two  attorneys,  and  a  suit  is  prosecuted  by  them  in  the  name  of 
one  of  the  partners  only,  as  the  attorney  of  record,  an  action  may 
be  maintained  in  their  joint  names  against  their  client  for  the 
compensation  due  for  services  ( Warner  v.  Griswold,  8  Wend. 
YoL.  VI.  — 50 
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665),  or  the  action  may  be  maintained  in  the  name  of  the  attorney 
on  record  alone.  Ward  v.  Lee,  13  Wend.  41.  So,  where  busi- 
ness has  been  done  by  a  law  firm,  in  the  name  of  an  individual 
member  of  the  firm,  he  may  maintain  the  action  in  his  own  name, 
but  this  will  not  prevent  a  set-oflf  of  a  demand  against  the  firm. 
Piatt  V.  Halen,  23  Wend.  456. 

c.  Against  whom  trougM.  It  is  a  well- settled  principle  of 
law  that  the  party  employing  an  attorney  or  counselor  at  law  to 
perform  any  service  in  his  professional  capacity,  in  the  absence 
of  a  special  agreement  to  the  contrary,  is  iJersoTiaZZy  responsible 
for  any  such  services  rendered.  Thus  an  executor  or  administra- 
tor ( Willcox  V.  SmitTi,  26  Barb.  316  ;  Mygatt  v.  Willcox,  1  Lans. 
55  ;  S.  C .  affirmed,  45  N.  Y.  [6  Hand]  306.  See  Ferrin  v.  Myrick, 
41  N.  Y.  [2  Hand]  315  ;  Bloodgood  v.  Sears,  64  Barb.  71  ;  Austin 
Y..Munro,  47  N.  Y.  [2  Sick.]  360),  a  trustee  or  guardian  who  em- 
ploys an  attorney  is  liable  to  the  attorney  personally  for  his  ser- 
vices, and  the  latter  cannot  recover  against  the  executor,  guard- 
ian, etc.,  as  such.  Bowman  v.  Tallman,  27  How.  212  ;  S.  C,  2 
Rob.  385  ;  S.  C.  affirmed,  41  N.  Y.  (2  Hand)  619,  n. 

But,  although  an  administrator  who  employs  counsel  in  the 
defense  or  collection  of  his  trust  is  personally  liable  for  the  pay- 
ment thereof,  the  estate  is  also  liable,  and  either  may  be  sued  at 
the  election  of  the  creditor.  Matter  of  Thompson,  41  Barb.  237 ; 
S.  C.,,  1  Redf.490 ;  S.  C.  affirmed,  33  How.  617,  n. 

Two  persona  jointly  interested  in  the  management  of  an 
estate  under  consideration  before  the  surrogate,  are  "  united  in 
interest"  (see  Code,  §  119),  and  are  jointly  liable  for  the  fees  and 
disbursements  of  an  attorney  who  acts  for  them.  Mygatt  v.  Will- 
cox, 1  Lans.  55  ;  S.  C.  affirmed,  45  N.  Y.  (6  Hand)  306. 

Counsel  assigned  by  the  court  to  defend  a  prisoner  on  the  trial 
of  an  indictment  cannot  maintain  an  action  to  recover  compen- 
sation for  services  rendered  in  such  defense  ;  for  there  is  no 
statute  requiring  such  services,  or  authorizing  payment  therefor. 
Hadley  v.  Supervisors  of  Albany,  28  How.  22. 

d.  Complaint.  In  an  action  by  an  attorney  for  his  services,  it 
is  necessary  to  aver  a  retainer.  Burghart  v.  Gardner,  3  Barb. 
,64.  And  where  the  services  were  rendered  as  attorney  of  another 
person  than  the  defendant,  facts  showing  the  liability  of  the  lat- 
ter therefor  must  be  alleged  in  the  complaint.  Merritt  v.  Mil- 
lard, 5  Bosw.  645. 

A  complaint  which  alleges  an  indebtedness  to  the  plaintiff  by 
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the  defendant,  for  services  done  and  performed  by  the  plaintiff 
as  the  attorney  of  the  defendant,  and  at  his  request,  and  for  money 
paid  and  expended  for  him,  at  his  request,  prior  to  a  certain 
date,  is  sufficient  under  the  Code,  although  the  specific  suit  is 
not  mentioned,  and  no  time  is  specified.  BeeJcman  v.  Plainer, 
15  Barb.  550.     See  Garfield  v.  Kirk,  65  id.  464. 

A  cause  of  action  against  executors,  for  services  rendered  their 
testator  upon  his  retainer  in  an  action  brought  against  him,  can- 
not be  properly  united  v^ith  a  cause  of  action  upon  a  special 
agreement  v^ith  the  executors,  for  continuance  of  the  services  in 
the  same  action  to  which  they  have  been  substituted,  as  defend- 
ants, for  the  testator  after  his  decease.  The  executors  are  per- 
sonally liable  for  the  services  subsequent  to  their  testator's  death. 
Austin  v.  Monroe,  4  Lans.  67  ;  S.  C.  affirmed,  6  Alb.  L.  J.  166. 

As  to  the  time  within  which  to  bring  action,  and  the  statute 
of  limitations  begins  to  run,  see,  ante,  Vol.  1,  p.  56. 

e.  Matters  of  defense.  In  an  action  by  an  attorney  for  his 
services  as  such,  the  defendant  may  show  that  the  attorney  con- 
ducted the  business  so  negligently,  that  his  .services  were  of  no 
benefit  to  the  client,  and  thus  defeat  the  whole  claim.  Oleason 
V.  Clark,  9  Cow.  57 ;  Bowman  v.  Tallrnan,  40  How.  1  ;  affirm- 
ing S.  C,  27  id.  212.  Or,  he  may  give  in  evidence  matters 
merely  in  mitigation  or  diminution  of  the  value  of  the  attorney' s 
services.     Gleason  v.   Clark,  9  Cow.  57. 

The  mere  fact  that  the  services  of  an  attorney  produced  no 
beneficial  result  does  not  prevent  his  recovering  therefor.  Bow- 
man V.  Tollman,  40  How.  1 ;  affirming  S.  C,  27  id.  212. 
See  Hatch  v.  Fogerty,  10  Abb.  N.  S.  147 ;  S.  C,  7  Kob.  488 ;  40 
How.  492  ;  1  Jones  &  S.  175.  The  extent  of  the  rule  is,  that 
when  the  services  for  which  compensation  is  claimed  are  useless 
to  the  client,  by  reason  of  the  negligence  or  the  want  of  proper 
skill  in  the  attorney,  in  such  case  the  latter  is  entitled  to  no  com- 
pensatibn.  Bowman  v.  Tallman,  40  How.  1  ;  affirming  S.  C, 
27  id.  212. 

/.  Evidence.  On  the  trial  of  the  cause  the  plaintiff  must  prove 
his  retainer  ;  and  merely  to  show  the  performance  of  the  services 
is  insufficient.  BurgJiart  v.  Gardner,  '6  Barb.  64  ;  Hotchkiss  v. 
Le  Roy,  9  Johns.  142.  But  a  written  retainer  is  no  longer  neces- 
sary (see  Wiggins  v.  Peppin,  2  Beav.  403  ;  Owen  v.  Ord,  3 
Carr.  &  P.  349) ;  and  in  some  cases  a  retainer  will  be  inferred, ' 
from  the  beneficial  nature  of  the  services,  or  from  the  acts  of  the 
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client  in  the  progress  of  the  suit,  amounting  to  a  recognition  of 
the  attorney.  See  BurgJiart  v.  Oardnef,  3  Barb.  64  ;  Harper  v. 
Williamson,  1  McCord  (S.  C),  156. 

Under  the  Code^the  fee-bill  is  not  the  measure  of  the  value  of 
an  attorney' s  services.  He  must  prove  them,  as  before  the  Code, 
when  they  were  not  rendered  in  a  suit.  Stow  v.  Hamlin,  11 
How.  452.  But  to  entitle  him  to  recover,  he  is  not  required  to 
swear  to  each  notice  drawn  and  served,  and  how  much  it  was 
worth.  It  is  enough  to  prove  in  general  terms  the  proceedings 
in  a  cause,  the  time  occupied  in  the  performance  of  any  part  of 
the  services  by  which  their  value  was  enhanced,  and  the  value 
of  the  whole,  or  in  detail,  as  he  may  elect.  Oarfield  v.  Kirlc,  65 
Barb.  464.  The  value  of  the  plaintiffs  services  may  be  proved 
by  the  opinions  of  attorneys,  founded  partly  on  their  personal 
knowledge  of  the  services,  and  partly  upon  the  testimony  of  the 
plaintiff  and  others  personally  acquainted  with  them.  Id.  BeeJc- 
man  v.  Plainer,  15  Barb.  550.  See  Hoxie  v.  Allen,  38  N.  Y. 
(11  Tiff.)  175,  177  ;  S.  C,  6  Trans.  App.  223. 

g.  Measure  of  recovery.  As  to  the  measure  of  recovery,  the 
rule  under  the  Code  is  stated  to  be  that,  in  the  absence  of  an 
express  agreement  as  to  his  compensation,  an  attorney  is  entitled 
to  what  his  services  are  reasonably  worth.  Stow  v.  Hamlin,  11 
How.  452  ;  Garr  v.  Mairet,  1  Hilt.  498 ;  Hadley  v.  Ayres,  12 
Abb.  N.  S.  240.  See  Richardson  v.  BrooTdyn  City  &  Newtown 
R.  R.  Co.,  15  Abb.  342  n. ;  S.  C,  24  How.  321;  Sandfordv. 
Ruckman,  id.  521 ;  see,  also,  as  to  interest  on  charges  for 
services,  and  on  disbursements,  Mygatt  v.  Wilcox,  45  N.  Y. 
(6  Hand)  306  ;  Hadley  v.  Ayres,  12  Abb.  N.  S.  240. 


ARTICLE  II. 

ACTIONS   AGAINST. 

Section  1.  What  actions  lie  against. 

a.  Moneys  collected.  Where  an  attorney  has  received  or  col- 
lected money  for  his  client,  and  refuses  or  neglects  to  pay  it  over, 
the  client  may  maintain  an  action  against  him  for  it.  Sibley  v. 
Leicester,  2  Dowl.  P.  C.  234.  But,  in  general,  an  action  will  not 
lie  until  after  a  demand  or  instructions  to  remit.  Walradt  v. 
Maynard,  3  Barb.  585 ;  Beardsley  v.  Root,  11  Johns.  464 ;  Staf- 
ford V.  Richardson,  15  Wend.  302 ;  Rathhun  v.  Ingots,  7  id. 
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320  ;  Taylor  v.  Bates,  5  Cow.  376.  The  right  to  a  demand  may, 
however,  be  waived  {RatKbun  v.  Ingals,  7  Wend.  320)  ;  and 
where  the  attorney  denies  Ms  liability  to  pay,  and  sets  up  a  claim 
against  his  client  exceeding  the  amount  collected,  this  is  held  to 
amount  to  a  waiver  of  a  legal  demand.     Walradt  v.  Maynard, 

3  Barb.  584.    See  Satterlee  v.  Frazer,  2  Sandf.  141. 

Where  two  attorneys  are  practicing  as  partners,  both  may  be 
sued  for  money  collected,  although  it  was  paid  to  one  of  them, 
and  a  demand  has  been  made  from  him  only.  McFarland  v. 
Crary,  8  Cow.  253  ;  S.  C.  affirmed,  6  Wend.  297. 

h.  Gross  negligence  or  ignorance.  Where  a  client  has  sus- 
tained damage  through  the  gross  negligence  or  gross  ignorance 
of  his  attorney,  he  is  entitled  to  maintain  an  action  against  him 
for  damages.  See  Hopping  v.  Quin,  12  Wend.  617  ;  Godefroy 
V.  Dalton,  6  Bing.  460  ;  Estate  of  A.  B.,  1  Tuck.  247  ;  Hatch  v. 
Fogerty,  10  Abb.  N.  S.  147  ;  S.  C,  40  How.  492  ;  7  Rob.  488. 
An  attorney  must  have  sufficient  learning  to  be  able  to  deter- 
mine, with  reasonable  accuracy,  upon  the  appropriate  remedies 
for  enforcing  or  secuiing  the  rights  of  his  client,  and  sufficient 
skill  to  conduct  the  proceedings  appropriate  to  such  remedies  ; 
and  if  he  fails  in  any  of  these  respects,  he  may  not  only  forfeit  all 
claim  to  compensation,  but  renders  himself  liable  to  his  client 
for  any  damage  which  he  may  thereby  sustain.  Id.  See  G'Hara 
V.  Brophy,  24  How.  379. 

c.  Other  cases.  Where  an  attorney  refuses  to  deliver  up 
papers  belonging  to  his  client,  having  no  lien  upon  them,  or  after 
satisfaction  of  suoh  lien,  the  latter  may  maintain  an  action  against 
him  for  their  recovery.  See,  ante,  Vol.  1,  p.  247.  If,  when  de- 
livered, the  papers  of  the  client  are  in  a  disordered  state,  render- 
ing expense  necessary  to  arrange  and  put  them  in  proper  order, 
the  attorney  is  liable  therefor.  North  Western,  etc.,  Y.Sharp, 
10  Exch.  451. 

An  attorney  is  liable  to  a  printer  for  his  fees  {CooJc  v.  Ritter, 

4  E.  D.  Smith,  253) ;  and  to  a  sheriff  for  his  fees.  Birkheck  v. 
Stafford,  23  How.  236  ;  S.  C,  14  Abb.  285  ;  Gampbell  v.  Cothran, 
65  Barb.  534  ;  S.  C,  1  Pars.  Sup.  Ct.  70.  He  is  not,  however,  liable 
for  the  fees  of  a  referee,  unless  he  agrees  to  pay  them,  and  takes 
therefor  the  note  of  the  party  liable.  Lamoreux  v.  Morris,  4 
How.  245  ;  Judson  v.  Gray,  11  N.  Y.  (1  Kern.)  408  ;  Judson  v. 
Gray,  17  How.  289. 

An  attorney  may  become  liable  for  negligence  in  not  issuing 
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an  execution.  Harrington  v.  Binns,  3  Fost.  &  Finl.  943.  So, 
an  action  for  false  imprisonment  will,  in  certain  cases,  lie 
against  an  attorney  at  the  suit  of  a  party  arrested  or  imprisoned 
on  process  issued  by  him.  See  Adams  v.  Freeman,  9  Johns. 
117  ;  1  Burr.  Pr.  107.  See  further  illustrations,  Ford  v.  Williams, 
13  N.  Y.  (3  Kern.)  578 ;  Davies  v.  Jenkins,  3  N.  Y.  Leg.  Obs.  38  ; 
Bowles  V.  Senior,  4  id.  274 ;  OMlders  v.  Waaler,  2  E.  &  E.  (105 
Eng.  C.  L.  R.)  287. 

Section  2.  Limitation  of  action.  See,  generally,  ante,Yo\.  1,  pp. 
55,  56.  If  the  action  is  against  the  attorney  for  moneys  collected 
by  him,  it  must  be  brought  within  six  years  after  the  money  is 
received  by  him,  or  the  plaintiff  will  be  barred  by  the  statute  of 
limitations.  And  the  fact  that  a  demand  was  not  made  within 
six  years  before  suit  brought  wUl  not  save  the  statute.  Stafford 
V.  Richardson,  15  Wend.  302.  See  Adams  v.  Fort  Plain  Bank, 
23  How.  45,  62. 

Section  3.  Arrest  and  balL  As  to  the  cases  in  which  an  attor- 
ney becomes  liable  to  arrest  in  an  action,  see,  ante.  Vol.  1,  pp. 
606,  618.  Attorneys  and  counselors  are,  however,  privileged 
from  arrest  during  the  sittings  of  the  courts  of  which  they  are 
officers,  provided  they  are  employed  in  some  cause  pending  and 
then  to  be  heard  in  court.  2  E,.  S.  290  (300),  §  86.  See  Cole  v. 
M'Clellan,  4  Hill,  59. 

Section  4.  Pleadings,  proceedings,  etc.  The  pleadings  in  the 
action,  the  proceedings  on  the  trial,  the  rendering  and  entry  of 
judgment,  the  enforcement  of  the  judgment,  etc.,  are  the  same  as 
in  ordinary  cases. 

A  complaint  which  alleges  that  an  attorney  was  retained  to 
examine  the  title  to  certain  premises,  and  to  procure  an  estate  in 
fee  simple  therein,  to  be  conveyed  to  the  plaintiff,  and  alleges 
that  he  advised  the  plaintiff  to  take  title  with  incumbrances,  which 
the  plaintiff  was  compelled  to  pay,  shows  no  cause  of  action 
against  the  attorney.  The  incumbrances  do  not  prevent  the  plain- 
tiff from  acquiring  a  title  in  fee.  Elder  v.  Bogardus,  Hill  & 
Denio,  116  ;  Van  Sant.  PL  299. 


CHAPTER  XX. 

SPECIAL  PEOCEEDINGS  IK  EELATION  TO  IDIOTS,  LUNATICS 
AND  HABITUAL  DRUNKARDS. 


ARTICLE  I. 

APPOIimiENT  OF  COMMITTEE. 

Section  1.  In  general.  The  custody  of  lunatics  was  not  vested 
in  the  English  court  of  chancery  as  such.  It  was  lodged  in  the 
crown.  That  branch  of  the  prerogative  might  be  exercised  by 
any  officer  the  king  thought  fit.  It  was  ordinarily  delegated  to 
a  great  officer  of  state,  but  not  necessarily  to  the  keeper  of  the 
great  seal.  A  warrant  under  the  sign-manual  was  usually  deliv- 
ered to  the  lord  chancellor  or  lord  keeper  upon  his  coming  into 
office.  Shelford  on  Lunacy,  157.  The  lord  chancellor  acts 
merely  as  delegate  of  the  crown,  exercising  its  personal  preroga- 
tive as  parens  patri  in  chancery,  and  not  as  a  court  of  equity. 
Par  see  Mer  chard' s  Case,  11  Abb.  JST.  S.  209,  218;  S.  C,  3  Daly, 
529;  Story's  Equity  Jur.,  §  1364,  n. 

But  the  right  of  the  crown  to  the  management  and  control  of 
lunatics  and  their  estates  did  not  commence  until  the  finding  of 
the  office  or  inquisition  of  lunacy.  And  the  method  of  ascer- 
taining whether  the  party  was  a  lunatic  was  founded  upon  a 
petition  to  the  lord  chancellor  suggesting  the  lunacy,  and  verified 
by  affidavits.  Such  application  was  made  to  the  lord  chancellor 
not  as  chancellor,  but  as  the  person  having,  under  the  specaU. 
warrant  of  the  crown,  the  right  to  exercise  the  duty  of  the  crown, 
to  take  care  of  those  who  cannot  take  care  of  themselves.  Sher- 
wood V.  Sanderson,  19  Yes.  285.  See  Matter  of  Brown,  1  Abb. 
108  ;  S.  C,  4  Duer,  613. 

Upon  our  revolution  the  people  succeeded  to  the  duties  and 
prerogatives  of  the  crown,  and  at  a  very  early  period  they 
expressly  delegated  the  authority  in  this  matter  to  the  chancellor. 
The  successive  statutes  were  substituted  for  the  king's  sign-man- 
ual to  each  lord  chancellor  or  lord  keeper. 
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It  is  on  this  basis  that  the  jurisdiction  in  oi^r  State  is  most 
clearly  and  safely  vested,  and  the  express  delegation  of  the 
authority  of  the  State  as  to  the  custody  of  the  person  and  estate 
of  lunatics  implied  the  right  of  judicially  ascertaining  who  were 
such,  and  the  course  of  proceeding  almost  necessarily  followed 
that  of  the  English  chancery.  See  Par  see  Merchants  Case,  11 
Abb.  N.  S.  219. 

The  statutes  of  Edward  (chaps.  9,  10)  afford  the  model  on 
which  our  statutes  have  been  framed.  The  first  of  these  was  the 
act  of  February  6, 1788,  enacting  that  the  chancellor  should  have 
the  care  and  provide  for  the  safe-keeping  of  all  idiots,  and  of  their 
lands  and  tenements,  goods  and  chattels  (§  1).  The  second  sec- 
tion gave  the  care  and  custody  of  persons  and  estates  of 
lunatics  to  the  chancellor  in  like  manner,  and  very  nearly  in  the 
words  of  the  statute  of  Edward.  Matter  of  Brown,  1  Abb.  108 ; 
S.  C,  4  Duer,  613. 

The  statute  of  March  10,  1801,  embodied  these  two  sections  in 
one.  Such  was  also  the  enactment  in  the  revision  in  1813.  1 
Eev.  Laws,  147,  §  1.  And  the  Revised  Statutes  of  1830  adopted 
it  with  slight  change  of  language.    2  R.  S.  52  (53),  §  1. 

The  first  act  in  relation  to  habitual  drunkards  was  that  of 
March  10,  1821,  in  which  it  was  declared  to  be  lawful  for  the 
court  of  chancery  of  the  State  to  exercise  a  jurisdiction  and  power 
in  regard  to  the  estates  of  persons  who  shall  be  incapable  of  con- 
ducting their  own  affairs  in  consequence  of  habitual  drunken- 
ness, similar  to  the  jurisdiction  and  power  exercised  by  that 
court  in  regard  to  the  estates  of  lunatics.  Laws  of  1821,  chap. 
119. 

Under  this  statute  the  court  had  no  power  over  the  person  of 
the  drunkard,  but  only  over  his  estate.  Ex  parte  Lynch,  5 
Paige,  120. 

By  the  Revised  Statutes  the  power  of  the  court  was  extended 
to  the  person  as  well  as  the  estate,  and  its  authority  was  placed 
precisely  on  the  same  footing  as  over  lunatics  and  idiots.  Matter 
of  Brown,  1  Abb.  108  ;  S.  C,  4  Duer,  613. 

The  Revised  Statutes  declare  that  the  chancellor  shall  have  the 
care  and  custody  of  all  idiots,  lunatics,  persons  of  unsound  mind, 
and  persons  who  shaU  be  incapable  of  conducting  their  own 
affairs,  in  consequence  of  habitual  drunkenness,  and  of  their 
real  and  personal  estates,  so  that  the  same  shall  not  be  wasted  or 
destroyed  ;  and  shall  provide  for  their  safe-keeping  and  main- 
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tenance,  and  for  the  maintenance  of  their  families  and  the  educa- 
tion of  their  children,  out  of  their  personal  estates  and  the  rents 
and  profits  of  their  real  estates,  respectively.      2  R.  S.  52  (53), 

§1. 

The  vice-chancellors  had  concurrent  jurisdictiqn  with  the 
chancellor  in  such  proceedings,  subject  to  the  appellate  jurisdic- 
tion of  the  latter.  But  by  the  constitution  of  1846  and  the  judi- 
ciary act  the  powers  of  the  chancellor  were  vested  in  the  supreme 
court.  And  the  county  courts  have  concurrent  jurisdiction  with 
the  supreme  court,  in  respect  to  the  care  and  custody  of  the  per- 
son and  estate  of  a  lunatic,  or  person  of  unsound  mind,  or  an 
habitual  drunkard,  residing  within  their  respective  counties,  and 
also  in  respect  to  the  sale,  mortgage  or  other  disposition  of  the 
real  estate  situated  within  the  county.    Code,  §  30. 

By  a  recent  act  revising  and  consolidating  the  statutes  of  the 
State,  relating  to  the  care  and  custody  of  the  insane,  it  is  pro- 
vided that  "  the  supreme  court  shall  have  the  care  and  custody 
of  all  idiots,  lunatics,  persons  of  unsound  mind,  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  consequence 
of  habitual  drunkenness,  and  of  their  real  and  personal  estates, 
so  that  the  same  shall  not  be  wasted  or  destroyed,  and  shall  pro- 
vide for  their  safe-keeping  and  maintenance  and  for  the  main- 
tenance of  their  families  and  the  education  of  their  children,  out 
of  their  personal  estates  and  the  rents  and  profits  of  their  real 
estates  respectively.  And  the  county  court  shall  have  a  similar 
jurisdiction  in  the  care  and  custody  of  the  person  and  estate  of 
a  lunatic,  or  person  of  unsound  mind,  or  an  habitual  drunkard, 
resident  within  the  county."  Act  of  May  12, 1874,  title  2,  §  1  ; 
Laws  of  1874,  chap.  446,  title  2,  §  1. 

The  act  passed  April  12,  1854,  conferred  jurisdiction  in  such 
cases  upon  the  court  of  common  pleas  of  the  city  and  county  of 
New  York,  where  the  lunatic,  etc.,  resides  in  that  city,  or  the 
property  is  situated  therein.  Laws  1854,  chap.  198,  §  6  ;  Parsee 
MerchanVs  case,  11  Abb.  N.  S.  219  ;  S.  C,  3  Daly,  529.  The 
like  jurisdiction  is  also  given  to  the  superior  court  of  the  city  of 
Buffalo,  where  the  lunatic  resides  in  that  city,  or  the  property  is 
situated  therein.    Laws  1854,  chap.  96,  §§  9,  11. 

The  21st  section  of  the  amended  judiciary  act  of  1847,  con- 
ferred upon  the  superior  court  of  the  city  and  county  of  .N'ew 
York  the  same  equity  jurisdiction  which  is  conferred  upon  the 
several  county  courts  of  the  State  by  the  31st  section  of  said  act.. 
Vol.  VL— 51 
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Although  the  act  has  not  in  terms  been  repealed,  yet  the  question 
of  jurisdiction  is  deemed  so  doubtful  that  the  latter  court  will 
not  entertain  jurisdiction  to  issue  a  commission  in  lunacy.  Mat- 
ter of  Brown,  1  Abb.  108 ;  S.  C,  4  Duer,  613.  See  Laws  1874, 
chap.  446,  title  1,  §  18. 

In  addition  to  the  general  power  and  authority  which  is  con- 
ferred by  the  statutes  upon  the  various  courts  as  already  stated, 
the  supreme  court  may  appoint  a  committee  for  a  non-resident 
lunatic  to  enable  the  committee  to  obtain  the  property  in  this 
State. 

And  the  court  may  issue  a  commission  to  ascertain  the  lunacy 
of  such  person,  but  it  cannot  be  executed  beyond  the  limits  of 
this  State.  The  court,  however,  may  direct  it  to  be  executed  in 
such  county  as  may  be  most  convenient.  Matter  of  Petit,  2 
Paige,  174  ;  Matter  of  Perkins,  2  Johns.  Ch.  124  ;  Matter  of 
Fowler,  2  Barb.  Ch.  305;  Ex  parte  Southcot,  2  Ves.  Sr.  401. 
But  the  court  has  no  jurisdiction  to  appoint  a  committee  of  a 
lunatic  before  a  commission  of  lunacy  has  issued.  Matter  of 
Payn,  8  How.  220. 

Where  a  lunatic,  in  a  state  of  mental  alienation,  left  his  resi- 
dence in  this  State,  leaving  personal  property  here,  and  went  to 
some  place  unknown,  it  was  held  that  for  the  purpose  of  an  ap- 
plication to  the  court  for  a  commission  of  lunacy  the  lunatic  must 
still  be  considered  as  a  citizen  of  this  State,  where  he  resided  at 
the  time  he  was  deprived  of  his  reason.  Matter  of  Ganse,  9 
Paige,  41 6.  But  an  application  for  property  in  this  State  belong- 
ing to  a  lunatic,  by  a  guardian  or  committee,  appointed  under 
and.  in  pursuance  of  the  laws  of  another  State,  where  the  lunatic 
and  guardian  reside,  cannot  be  recognized  by  our  courts.  Such 
an  appointment  can  only  be  made  under  proceedings  instituted 
in  this  State  to  ascertain  the  fact  of  lunacy.  Matter  of  Neally, 
26  How.  402. 

Before  the  interests  of  a  lunatic  can  be  disposed  of  he  must  in 
some  proper  form  be  brought  before  the  court,  and  his  rights  be 
passed  upon  and  protected.  Rogers  v.  McLean,  34  N.  Y. 
<7  Tiff.)  536;  S.  C,  31  How.  279.  See  Par  see  MerchanV  s  case, 
11  Abb.  N  S.  209. 

Section  2.  Habitual  drunkards  and  overseers  of  the  poor. 
Jurisdiction  over  the  persons  and  estates  of  habitual  drunkards 
was  first  given  to  the  court  of  chancery. '  But  under  the  consti- 
tution of  1846  an  entire  new  distribution  of  judicial  powers  was 
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authorized,  and  the  court  of  chancery  abolished,  and  its  powers 
were  delegated  to  other  tribunals. 

General  jurisdiction  in  law  and  equity  was  conferred  upon  the 
supreme  court.  And  by  the  judiciary  act  of  1847  the  county 
court  had  equity  jurisdiction,  among  other  things  for  the  care 
and  custody  of  lunatics  and  habitual  drunkards  residing  within 
the  county.    Laws  of  1847,  chap.  280,  §  31. 

The  Code,  taking  the  place  of  the  judiciary  act,  gave  the  county 
court  jurisdiction  in  several  special  cases,  and  among  others 
the  care  and  custody  of  the  person  and  estate  of  a  lunatic  or  per- 
son of  unsound  mind,  or  an  habitual  drunkard,  residing  within 
the  county.  Code,  §  30,  subd.  8.  See  Laws  of  1874,  chap.  446, 
title  2,  §  1. 

There  is  no  restriction  upon  the  jurisdiction;  therefore  the 
county  court  is  not  limited  to  those  having  estates  of  less 
than  $250.  Davis  v.  Spencer,  24  N.  Y.  (10  Smith)  386.  The 
only  condition  imposed  is  the  residence  of  the  person  within  the 
county. 

In  all  other  respects  the  jurisdiction  is  concurrent  with  that  of 
the  supreme  court.  lb. 

But  where  proceedings  were  instituted  in  the  court  of  chancery 
prior  to  1846,  for  the  appointment  of  a  committee  of  the  person 
and  estate  of  an  habitual  drunkard,  and  pending  at  the  time  the 
constitution  of  1846  went  into  effect,  by  force  of  that  constitution 
such  proceedings  became  vested  in  the  supreme  court  and  not  in 
the  county  court.  Therefore  an  order  from  the  county  court 
removing  from  his  office  the  committee  appointed  by  the  court  of 
chancery,  and  appointing  another  person  as  such  committee,  and 
directing  a  sale  of  a  portion  of  the  drunkard's  real  estate,  and  all 
subsequent  proceedings,  were  void.  Soribner  v.  Qualtrough, 
44  Barb.  431. 

The  statute  directs  the  overseers  of  the  poor  of  any  city  or  town, 
whenever  they  shall  discover  any  person  resident  therein  to  be 
an  habitual  drunkard,  having  property  to  the  amount  of  $250, 
which  may  be  endangered  by  means  of  such  drunkenness,  to 
make  application  to  the  supreme  court  for  the  exercise  of  its 
powers  and  jurisdiction.  2  R.  S.  52  (53),  §  2.  By  the  third  sec- 
tion of  the  statute  such  application  may  be  made  to  the  county 
court  of  the  county  where  the  drunkard  resides,  whatever  amount 
of  property  he  may  have. 

The  statute  further  provides  that  an  application  for  a  commis- 
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sion  may  be  made,  in  vacation,  to  the  first  judge  in  the  county, 
who  may  award  the  same  to  one  or  more  proper  persons,  to  in- 
quire into  the  fact  of  such  alleged  habitual  drunkenness ;  and 
the  inquisition  taken  thereon  shall  be  returned  to  the  next  term 
of  the  court,  who  shall  confirm  or  set  the  same  aside.  Id.,  §  4. 
■  If  the  party  proceeded  against  traverses  the  inquisition  on  its 
return,  an  issue  shall  be  directed  by  the  court,  as  in  other  cases, 
which  shall  be  tried  in  the  same  court ;  and  the  verdict  thereon 
shall  have  the  same  eflfect  as  if  rendered  upon  an  issue  awarded 
by  the  supreme  court.    Id.,  §  5. 

Appeals  from  any  order,  judgment  or  decree  of  any 
county  court,  made  pursuant  to  the  above  provisions,  shall  be 
filed  and  entered  within  three  months  after  the  making  of  such 
order,  judgment  or  decree  ;  and  shall  be  accompanied  by  a  bond, 
with  such  sureties  as  the  court  shall  approve,  to  the  opposite  party 
in  the  penalty  of  $100,  conditioned  for  the  payment  of  such  costs 
as  shall  be  awarded  against  the  appellant,  in  case  of  the  order, 
judgment  or  decree  being  alBrmed.     Id.,  §  6. 

The  expenses  of  the  overseers  of  the  poor  in  conducting  such 
proceedings  must  be  audited  and  allowed  in  the  same  manner 
as  other  expenses  of  the  city  or  town.    Id.,  §  7. 

Section  3.  Who  are  idiots,  lunatics,  and  habitual  drunkards. 
According  to  Sir  Edward  Coke,  non  compos  mentis  is  the  most 
legal  term  for  all  defects  of  the  mind  wliich  the  law  notices,  and 
comprises  four  kinds : 

1.  Idiot,  which,  from  his  nativity,  by  a  perpetual  infirmity,  is 
non  compos  mentis  ; 

2.  He  that  by  sickness,  grief,  or  other  accident,  wholly  loses 
his  memory  and  understanding  ; 

3.  A  lunatic,  that  hath  sonietimes  his  understanding,  and  some- 
times not,  and  therefore  he  is  called  non  compos  mentis,  so  long 
as  he  hath  not  understanding  ; 

4.  Lastly,  he  that  for  a  time  depriveth  himself,  by  his  own 
vicious  act,  of  his  memory  and  understanding,  as  he  that  is 
drunken.  1  Coke's  Inst.  246  ;  Stewart's  Executors  v.  Lispenard, 
26  Wend.  255,  299. 

An  idiot  is  a  person  who  has  been  without  understanding  from 
his  nativity,  and  whom  the  law,  therefore,  presumes  never 
likely  to  attain  any.  But  a  person  is  not  an  idiot  if  he  has  any 
glimmering  of  reason,  so  that  he  can  tell  his  parents,  his  age,  or  the 
like  common  matters.    1  Bl.  Com.  302.     And  a  man  who  is  born 
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deaf,  dumb  and  blind  is  looked  upon  by  the  law  as  in  the  same 
state  with  an  idiot ;  he  is  supposed  incapable  of  any  understand- 
ing, as  wanting  all  those  senses  which  furnish  the  human  mind 
with  ideas.  Id. 

But  a  person  is  not  to  be  deemed  an  idiot  from  the  mere  cir- 
cumstance of  being  born  deaf  and  dunib.  Brower  v.  Fisher,  4 
Johns.  Ch.  441 . 

A  lunatic  is  one  who  has  had  understanding,  but  by  disease, 
grief  or  other  accident  has  lost  the  use  of  his  reason.  A  lunatic 
is  indeed  properly  one  that  has  lucid  intervals ;  sometimes  enjoy- 
ing his  senses  and  sometimes  not.     1  Bl.  Com.  303. 

An  irritable  temper  and  an  excitable  disposition  are  not  of 
themselves  evidence  of  insanity.  But  if,  at  the  time  of  commit- 
ting an  offense,  the  person  is  under  a  delusion,  and  does  not 
know  right  from  wrong,  or  that  the  act  is  an  offense,  he  will  be 
deemed  insane.  Willis  v  The  People,  32 IST.  Y.  (5  Tiff.)  715  ;  S.  C, 
5  Park.  621. 

A  man  may  be  certainly  insane,  although  he  be  not  either  a 
raving  maniac  or  an  absolute  imbecile.  A  course  of  action  for  a 
series  of  years  different  from  that  pursued  by  mankind  at  large, 
and  different  from  his  former  conduct  and  character,  furnishes  evi- 
dence of  insanity.  Haviland  v.  Hayes,  37  N.  Y.  (10  Tiff.)  25  ;  S. 
C,  4  Trans.  App.  214. 

Persons  that  are  "  non  compos  mentis,''^  or  of  "  unsound  mind," 
consist  of  lunatics  ;  those  under  frenzy  or  temporal  derangement 
from  disease  or  other  cause ;  those  who  become  deaf,  dumb  and 
blind ;  and  such  as  the  court  adjudges  incapable  of  managing  their 
own  affairs,  by  reason  of  old  age,  sickness  or  other  cause.  Stew- 
arfs  Executor  v.  Lispenard,  26  Wend.  255  ;  Brower  v.  Fisher, 
4  Johns.  Ch.  441 ;  Matter  of  Barker,  2  id.  232. 

The  earlier  chancellors  of  England,  in  the  exercise  of  their 
jurisdiction  over  persons  of  unsound  mind,  confined  themselves 
to  cases  of  strict  idiocy  and  lunacy. 

But  at  a  later  day  the  decision  of  Lord  Erskine,  in  the  case  of 
Fx  parte  Cramner,  12  Ves.  445,  gave  a  more  enlarged  and 
extended  jurisdiction  to  this  paternal  care  of  the  court,  holding 
that  it  embraced  cases  of  imbecility  resulting  from  old  age,  sick- 
ness or  other  causes  ;  the  question  being  whether  the  party  had 
become  mentally  incapable  of  managing  his  affairs.  Matter  of 
Mason,  1  Barb.  436  ;  Matter  of  Barker,  2  Johns.  Ch.  232. 

In  this  State  also  it  appears  to  be  sufficient  to  give  the  court 
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jurisdiction  if  the  jury  find  that  the  party  is  mentally  incapable 
of  governing  himself,  or  managing  his  affairs.  See  Laws  1874, 
chap.  446,  tit.  2,  §  2.  Nevertheless,  Chancellor  Wal worth,  in 
the  Matter  of  Morgan,  7  Paige,  236,  expressed  the  opinion  that 
it  was  not  wise  to  depart  from  the  technical  foi-m  of  finding  in  the 
language  of  the  statute  _ itself."  Matter  of  Mason,  1  Barb.  436  ; 
Matter  of  Burr,  17  id.  9. 

In  respect  to  an  habitual  drunkard,  it  was  observed  by  Wal- 
worth that  "a  very  erroneous  impression  appears  to  have  gone 
abroad  on  this  subject.  It  is  supposed  by  many  that  the  prose- 
cutor in  such  cases  is  bound  to  prove  affirmatively  that  an  habit- 
ual drunkard  is  incapable  of  managing  his  affairs.  On  the 
contrary,  the  fact  that  a  person  is,  for  any  considerable  part  of 
his  time,  intoxicated  to  such  a  degree  as  to  deprive  him  of  his 
ordinary  reasoning  faculties,  is  prima  fade  evidence,  at  least, 
that  he  is  incapacitated  to  have  the  control  and  management  of 
his  property.    In  the  Matter  of  Tracy,  1  Paige,  580. 

Section  4.  Application  for  commission^  by  whom.  The  applica- 
tion for  a  commission  is  usually  made  by  the  near  relatives  of 
the  lunatic,  idiot  or  habitual  drunkard.  But  such  application 
may  be  made  by  a  stranger,  and  that,  too,  in  opposition  to  mem- 
bers of  the  family,  where  the  lunacy  seems  indisputable.  In  re 
Smith,  1  Russ.  348. 

The  carriage  of  the  commission,  however,  wUl  be  given  to  the 
relatives,  unless  some  reason  appears  to  the  contrary.  Ex  parte 
Tomlinson,  1  Ves.  &  B.  57. 

In  respect  to  an  habitual  drunkard,  who  has  property  in  this 
State,  which  may  be  endangered  by  reason  of  his  drunkenness, 
the  statute  makes  it  the  duty  of  the  overseers  of  the  poor  of  the 
town  or  city  in  which  the  drunkard  resides  to  make  an  applica- 
tion for  the  commission.     2  R.  S.  57,  §§  2,  3. 

Notwithstanding  this  provision  of  the  statute,  an  application 
for  a  commission  may  be  made  by  the  friends  of  a  drunkard. 
Matter  of  Lynch,  5  Paige,  120. 

Under  the  old  practice,  where  the  petition  was  presented  by 
the  wife  of  the  supposed  lunatic,  it  was  required  to  be  in  the 
name  of  her  next  friend,  who  would  be  answerable  for  the  costs 
of  the  application,  in  case  the  court  should  think  proper  to  im- 
pose them  upon  the  petitioner.    2  Br.  Ch.  Pr.  228. 

The  practice  is,  however,  materially  modified  under  the  Code, 
which  provides  that,  when  an  action  is  between  husband  and 
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wife,  the  wife  may  sue  or  be  sued  alone.  Code,  §  114.  And  the 
same  section  provides  that  in  no  case  need  the  wife  prosecute  or 
defend  by  a  guardian  or  next  friend.  lb.  The  principle  of  the 
Code  is  no  doubt  applicable  to  a  petition  for  a  commission  under 
the  provisions  of  the  statute. 

Section  5.  Commission^  how  applied  for.  The  court  has  no 
jurisdiction  to  appoint  a  committee,  or  to  order  a  sale  of  the 
lunatic's  property,  before  a  commission  in  the  nature  of  a  writ 
de  lunatico  inguirendo  has  been  issued  and  returned.  In  the 
Matter  of  Pay n,  8  How.  220  ;  Matter  of  Mason,  1  Barb.  436. 

It  has  been  the  uniform  practice  of  the  courts  in  this  State  to 
require  the  proceedings  in  such  cases  to  be  commenced  by  a 
petition,  and  that  petition  must  be  accompanied  by  affidavits 
setting  forth  the  unsound  state  of  the  mind  of  the  party,  and 
stating  such  facts  in  respect  to  his  conduct  or  language  as  tend 
to  show  that  he  is  a  proper  subject  for  the  protection  of  the  court. 
Matter  of  Payn,  8  How.  220.  In  England  as  well  as  in  this 
country  the  courts  have  been  scrupulous  about  granting  even  a 
commission  without  strong  preliminary  proof,  amounting  to  at 
least  a  probable  case  of  insanity.  lb.  In  Sx  parte  Persse,  1 
Mall.  219,  the  lord  chancellor  remarked,  "  that  the  mere  issuing 
of  a  commission  might  produce  consequences  highly  detrimental, 
and  it  is  not  to  issue  without  great  circumspection." 

The  chancellor  accordingly  gave  dtr-ections  personally  to  phy- 
sicians to  visit  the  supposed  lunatic,  and  afterward  consulted 
with  them  apart.  And  in  ^x  parte  Tomlinson,  1  Ves.  &  B.  57, 
the  lord  chancellor  said,  "the  true  point  to  consider  on  such 
an  application  is,  whether  it  is  for  the  benefit  of  the  lunatic  or 
his  property  that  a  commission  should  issue."  And  Mr.  Shelford 
remarks  that  where  the  lunacy  is  not  apparent  the  affidavits  of 
two  physicians  will  be  required,  swearing  to  their  opinion  of  the 
lunacy,  and  their  reasons  for  that  opinion,  before  even  granting 
a  commission.  Shelford  on  Lunacj'^,  82.  And  such  has  in  gen- 
eral been  the  practice  of  our  courts.  Matter  of  Payn,  8  How. 
220. 

The  petition  and  affidavits  annexed  may  be  in  the  following 
from : 
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Petition  for  a  commission  of  lunacy. 

SUPREME  COURT  (or  otlur  court) 

In  the  matter  of  A.  B.,  a  supposed  ( 
lunatic.  f 


To  the  supreme  court  of  the  State  of  New  TorJc  (or  to  the  county 
court  of  county  of  ,  or  to  the  court  of  common  pleas  of 

the  city  and  county  of  New  York)  : 

The  petition  of  J,  H.  B.,  of  the  town  of  ,  in  the  county  of 

,  respectfully  shows  :  That  A.  B. ,  who  resides  in  said  town 
of  ,  merchant,  and  who  is  the  father  of  your  petitioner,  now 

is,  and  for  the  space  of  two  or  more  years  last  past  has  been,  so 
far  deprived  of  his  reason  and  understanding  as  to  be  altogether 
unfit  and  unable  to  govern  himself  or  manage  his  affairs,  as  will 
more  fully  appear  by  the  affidavits  hereto  annexed. 

{In  case  the  supposed  lunatic  is  a  non-resident,  proceed ) : 
And  your  petitioner  further  shows,  that  the  said  A.  B.  is  the 
owner  of  property  situated  within  this  State. 

Your  petitioner,  therefore,  prays  that  a  commission,  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  may  issue  out  of 
and  under  the  seal  of  this  court,  to  inquire  of  the  lunacj'  of  the 
said  A.  B.,  and  to  be  directed  to  such  persons  as  to  the  court 
may  seem  proper.  J.  H.  B. 

H.  0.  Gr.,  Attorney. 

State  of  New  York,  ) 
County  of  .     )  ***  * 

On  this         day  of  >  18    ,  before  me  personally  appeared 

the  aboved-named  J.  H.  B.,  and  made  oath  that  he  has  read  {or 
heard  read)  the  above  petition  subscribed  by  him,  and  knows 
the  contents  thereof,  and  that  the  same  is  true  to  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein  stated  to  be  on 
his  information  or  belief,  and  that,  as  ta  those  matters,  he  believes 
it  to  be  true. 

W.  L.  M.,  Justice  of  the  peace. 

Affidavits  annexed. 

{Title  as  in  petition.) 
County  of  ,  ss. : 

J.  W.,  of  ,  in  said  county,  being  duly  sworn,  s^ys :  That 

he  is  well  acquainted  with  A.  B.,  of  said  town  of  ,  and  has 

been  acquainted  with  him  for  twelve  years  or  more  last  past ;  that 
the  said  A.  B.,  for  the  last  six  years,  has  at  times  been  more  or 
less  affected  by  an  alienation  of  mind,  rendering  him  unfit,  for 
the  time  being,  to  have  the  government  of  himself,  or  the  man- 
agement of  his  affairs. 
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And  deponent  further  says,  that  he  has  seen  the  said  A.  B.  fre- 
quently within  the  last  two  years  ;  and  that  according  to  the  best  of 
nis  judgment  and  belief,  the  said  A.  B.  has  been,  during  the 
whole  of  that  time,  of  unsound  mind  and  understanding. 

And  deponent  further  says,  that  the  language  and  actions  of 
the  said  A.  B.  during  the  past  two  years  have  been  those  of  an 
insane  person.  That,  etc.  {set  out.  the  acts  and  language  of  the 
party  indicating  insanity  or  unsoundness  of  mind).  And 
deponent  believes  that  the  said  A.  B.  is  still  of  unsound  mind 
and  understanding,  and  unfit  for  the  government  of  himself,  or 
the  management  of  his  affairs.  J.  W. 

Sworn,  etc. 

{Title  as  in  petition.) 
County  of  ,  ss.  : 

Gr.  H.,  being  duly  sworn,  says  :  That  he  is  a  practicing  physi- 
cian, and  resides  in  the  town  of  ,  in  said  county  ;  that  he  is 
acquainted  with  A.  B.,  of  said  town  of  ,  and  has  attended 
him  several  times  prpfessionally  within  the  last  year,  and  has 
seen  him  frequently  within  the  past  two  years. 

And  deponent  further  says :  That  the  said  A.  B.,  in  the  opin- 
ion of  deponent,  is  of  unsound  mind  and  understanding,  and 
wholly  unfit  for  the  government  of  himself  or  the  management 
of  his  property  ;  and  that  he  has  been  in  that  state  or  condition 
for  two  or  more  years  last  past.  That  the  grounds  of  deponent's 
opinion  and  belief  are  as  follows  :  {set  out  reasons  for  the  opin- 
ion, and  the  facts  and  circumstances  showing  insanity  or  un- 
soundness of  mind  in  the  party). 

Sworn,  etc.  Gr.  H. 


') 


Petition  for  commission  on  the  ground  of  extreme  old  age. 

{Title  as  in  petition  for  commission  on  lunacy.) 
The  petition  of  J.  H.  G.,  of  the  town  of  ,  in  the  county 

of  ,  shows :  That  he  is  the  grandson  and  one  of  the  next  of 

kin  of  H.  H.,  of  the  town  of  ,  in  said  county  ;  that  the  said 

H.  H.  is  of  the  age  of  eighty  years  and  upward  ;  that,  by  reason 
of  sach  extreme  age,  he  is  so  far  deprived  of  his  reason  and  under- 
standing as  to  be  altogether  unfit  and  unable  to  govern  himself, 
or  to  manage  his  affairs,  as  wUl  more  fully  appear  by  the  affida- 
vits hereto  annexed. 

Your  petitioner,  therefore,  etc.   {conclude  as  in  the  former 
petition). 

Petition  for  a  commission  of  idiocy. 

{Title  as  in  preceding  petitions.) 

The  petition  of  J.  D.,  of  the  town  of  ,  in  said  county, 

shows  :   That  he  is  a  brother  of  W.  D.,  of  the  town  of  ,  in 
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said  county  ;  that  the  said  W.  D.  has  been,  from  the  time  of  his 
birth,  and  still  is  wholly  deficient  in  reason  and  understanding, 
and  to  all  intents .  and  purposes  an  idiot,  as  by  the  aflSdavits 
hereto  annexed  will  fully  appear. 

Your  petitioner,  therefore,  prays  that  a  commission  in  the 
nature  of  a  writ  de  idioia  inquirendo  may  issue,  to  inquire  of 
the  idiocy  of  the  said  W.  D.,  directed  to  such  persons  as  to  the 
court  may  seem  proper.  J.  D. 

( Verification  as  in  the  former  petitions.) 

Petition  for  a  commission  against  an  habitual  drunTcard. 

{Title  as  in  preceding  petitions.) 

The  petition  of  E.  L.  F.,  of  the  town  of  ,  in  the  county  of 

,  shows :  That  J.  F.,  aged  about  forty  years,  who  resides 

in  said  town,  and  who  is  a  brother  of  your  petitioner,  is  an 

habitual  drunkard,  and  has  been  for  six  months  or  more  last 

past. 

And  your  petitioner  further  shows :  That  about  five  years 
ago  the  said  J.  F.  began  the  use  of  intoxicating  drinks,  and 
shortly  thereafter  became  quite  intemperate ;  that  for  the 
year  last  past  he  has  been  an  habitual  drunkard,  and  in 
consequence  thereof  has,  during  the  whole  of  that  time,  been 
incapable  of  conducting  his  own  aflairs,  and  is  still  in  the  same 
condition ;  as  by  reference  to  the  affidavits  hereto  annexed  will 
more  fully  appear. 

Your  petitioner  therefore  prays  that  a  commission  may  issue, 
to  inquire  of  the  habitual  drunkenness  of  the  said  J.  F.,  to  be 
directed  to  such  persons  as  to  the  court  may  seem  proper. 

( Verification  as  in  former  petitions.)  E.  L.  F. 

Petition  by  overseers  of  the  poor  for  a  commission  against  an 
habitual  drunkard. 

{Title  as  in  preceding  petitions.) 

The  petition  of  R.  H.  and  D.  W.  respectfully  shows :  That 
they  are  overseers  of  the"  town  of  ,  in  the  county  of  ; 

that  J.  F.,  who  resides  in  said  town  of  ,  laborer,  is  an 

habitual  drunkard,  and  has  been  such  for  one  year  or  more  last 
past ;  that  the  said  J.  F.  is  aged  about  forty  years,  and  has  a 
family,  to-wit :  a  wife  and  four  children,  who  are  dependent  upon 
him  and  his  property  for  support ;  that  the  said  J.  F.  is  the 
owner  of  real  estate  situated  in  ,  aforesaid,  consisting  of 

a  small  farm  of  about  forty  acres,  with  dwelling-house,  etc., 
thereon ;  and  also  the  owner  of  personal  property,  consisting  of 
the  usual  stock,  farming  utensils,  etc.,  necessary  for  the  carrying 
on  of  said  farm  ;  that  the  said  real  estate  is  estimated  to  be 
worth  about  $2,000,  but  the  same  is  incumbered  by  mortgage 
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amounting  to  $500,  and  interest  thereon  for  about  two  years  ; 
that  the  said  personal  property  is  believed  to  be  worth  about 
$250. 

And  your' petitioners  further  show :  That  about  two  years  ago 
the  said  J.  F.  began  the  use  of  intoxicating  drinks,  and  shortly 
thereafter  became  quite  intemperate  ;  and  for  the  year  last  past 
has  been  an  habitual  drunkard,  and  wholly  incapable  of  the 
transaction  of  business,  and  is  still  in  the  same  condition. 

And  your  petitioners  further  show :  That,  in  consequence  of 
such  habitual  drunkenness,  the  said  J.  F.  is  rapidly  spending 
his  property,  and  is  liable  to  be  defrauded  and  plundered  by 
others,  and  that  if  he  is  allowed  to  have  the  control  and  man- 
agement of  his  property  much  longer  he  will,  as  your  petition- 
ers believe,  soon  squander  and  be  stripped  of  what  now  remains, 
and  he  and  his  family  will  become  burdens  to  the  town  in  which 
they  reside,  which  facts  will  more  fully  appear  by  the  affidavits 
hereto  annexed. 

Your  petitioners,  therefore,  pray  that  a  commission  may  issue 
to  inquire  into  the  fact  of  the  habitual  drunkenness  of  the  said 
J.  F.,  directed  to  such  persons  as  to  the  court  may  seem  proper. 

{Yeriflcation  as  in  the  preceding  petitions.) 

J.'  YJ  \  Overseers  of  the  poor. 

The  petition  for  a  commission  of  inquiry  to  issue  against  a 
non-resident  must  show  that  the  alleged  lunatic  is  the  owner  of 
property  situated  in  the  State.  It  will  not  be  sufficient  to  state 
that  fact  in  the  affidavits  annexed  to  the  petition.  Matter  of 
Fowler,  2  Barb.  Ch.  305.  An  application  for  property  belong- 
ing to  a  non-resident  can  only  be  made  under  proceedings  insti- 
tuted in  this  State  to  ascertain  the  fact  of  lunacy.  A  guardian 
or  committee,  appointed  under  and  in  pursuance  of  the  laws  of 
another  State,  cannot  be  recognized  by  the  courts  of  this  State. 
Matter  of  Neatly,  26  How.  402. 

The  application  for  a  commission  is  ex  parte,  and  should  be 
made  to  the  court  at  special  term.  See  Matter  of  BooTchout,  21 
Barb.  348.  But  it  may  be  made  to  the  county  court  at  any  term, 
Or  even  out  of  term,  as  that  court  is  always  open  for  such  busi- 
ness.    Code,  §  31. 

If  the  petition  and  accompanying  affidavits  make  out  a  prima 
facie  case  of  lunacy,  idiocy  or  habitual  drunkenness,  the  court 
will  in  general  grant  the  order  ;  it  is  not,  however,  bound  to  do 
so.  Ex  parte  Tomlinson,  1  Ves.  &  B.  57  ;  Ex  parte  Sherwood, 
19  Ves.  280. 
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Order  for  a  commission  —  The  commission. 


The  order  for  a  commission  may  be  in  the  following  form  : 

Order  for  a  commission. 
{Title  as  in  petition.) 
At  a  special  term  of  the  supreme  court  {or  other  court),  held  at 
the  court-house  in  ,  in  and  for  the  county  of  ,  on 

the  day  of  ,  18    . 

Present  ^M.  M.,  Justice. 

On  reading  and  filing  the  petition  of  J.  H.  B.,  of,  etc.,  dated 
the  day  of  ,  18    ,  and  the  affidavits  of  J.  W.,  of,  etc., 

and  G.  H.,  of  the  same  place,  annexed  to  the  said  petition,  and 
on  motion  of  H.  C.  G.,  of  counsel  for  the  petitioner,  it  is  ordered 
that  a  commission  in  the  nature  of  a  writ  de  Junatioo  inquirendo 
be  issued  out  of  and  under  the  seal  of  this  court,  in  the  usual 
form,  directed  to  W.V.  L.,  counselor  at  law,  J.  M.  B.,  physician, 
and  C.  R.  E.,  gentleman,  all  of  the  county  of  ,  to  inquire 

by  a  jury  of  said  county,  and  of  the  neighborhood  where  the  said 
A.  B.  resides,  of  the  lunacy  of  the  said  A.  B. ;  and  that  the  sheriff 
of  said  county  be  instructed  in  said  commission  to  summon  such 
jury. 

And  it  is  further  ordered  that  the  said  commission  be  executed 
at,  or  at  some  convenient  place  near  to,  the  residence  of  the  said 
A.  B.,  and  that  previous  notice  of  the  time  and  place  of  such 
execution  be  given  to  the  said  A.  B.,  and  to  the  person  or  per- 
sons having  the  care  of  him. 

And  it  is  further  ordered  that  upon  the  execution  of  said  com- 
mission the  person  or  persons  having  the  care  or  custody  of  the 
said  A.  B.  do  produce  him  before  the  said  commissioners  and 
jury,  to  be  inspected  and  examined  by  them,  whenever  required 
to  do  so  by  such  commissioners. 

Section  6.  The  commission.  If  the  order  is  granted  it  must  be 
entered  with  the  clerk,  upon  which  a  commission  of  inquiry  will 
issue.  The  commission  is  usually  prepared  by  the  attorney  for 
the  petitioner,  and  is  then  indorsed  and  sealed  by  the  clerk,  and 
is  generally  directed  to  three  persons,  to  be  appointed  by  the 
court ;  the  court  may,  however,  appoint  a  larger  or  smaller 
number  in  its  discretion.  One  of  the  commissioners  should  be 
an  attorney  of  the  court,  and  in  case  of  idiocy  or  lunacy  one  oi" 
more  respectable  physicians  should  be  named  as  commissioners. 

The  commission  should  direct  an  inquiry  as  to  the  value  of  the 
real  and  personal  estate  of  the  person  against  whom  it  is  issued, 
the  annual  value  of  the  rents  and  profits  of  such  estate,  and  also 
as  to  who  are  the  next  of  kin  of  such  person. 

The  commission  may  be  in  the  following  form  : 
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Commission  to  inquire  of  lunacy,  etc. 

The  People  of  the  State  of  New  York  to  W.  V.  L.,  J.  M.  B.  and 
Q.  a.  £1.,  of  the  county  of  ,  greeting : 

r  1  Know  ye,  that  we  have  assigned  to  you,  or  to  any  two 
'-  ■  ■  -^  of  you,  to  inquire,  by  the  oaths  of  good  and  lawful  men 
of  the  county  of  ,  by  whom  the  truth  of  the  matter  may  be 

the  better  known,  whether  A.  B.,  of  the  town  of  ,  in  said 

county,  is  a  lunatic,  or  enjoys  lucid  intervals  (or  is  an  idiot),  so 
that  he  is  not  sufficient  for  the  government  of  himself,  or  the 
management  of  his  lands  and  tenements,  goods  and  chattels  (or 
is  incapable  of  conducting  his  own  affairs,  in  consequence  of 
habitual  drunkenriess) ;  and  if  so,  from  what  time,  after  what 
manner,  and  how.  And  if  the  said  A.  B.,  being  in  that  condition, 
has  alienated  any  lands  and  tenements  or  not,  and  if  so,  what 
lands  and  tenements,  to  what  person  or  persons,  when,  where, 
after  what  manner  and  how  ;  and  what  lands  and  tenements, 
goods  and  chattels  as  yet  remain  to  him ;  and  of  what  value  the 
lands  and  tenements  by  him  alienated,  as  well  as  those  by  him 
retained,  are,  and  how  much  the  issues  and  profits  thereof  are 
worth  by  the  year,  and  what  is  the  value  of  his  goods,  chattels 
and  personal  estate  ;  and  who  are  the  nearest  heirs  of  the  said 
A.  B.,  who  wiU  be  entitled  to  his  estate  in  case  of  his  death,  and 
of  what  age. 

And  therefore  we  command  you,  or  any  two  of  you,  that  at  a 
certain  day  and  place,  or  at  certain  days  and  places,  which  you 
for  that  purpose  shall  appoint,  you  diligently  make  inquisition 
in  the  premises,  and  that  you  cause  reasonable  notice  of  the  time 
and  place  by  you  appointed  for  that  purpose,  to  be  given  to  the 
said  A.  B.  ;  and  that  you  send  the  inquisition  which  you  shall 
thereupon  make,  under  your  seals,  or  the  seals  of  any  two  of 
you,  and  the  seals  of  those  persons  by  whom  it  shall  be  made, 
distinctly  and  plainly,  and  without  delay,  to  our  supreme  court 
(or  other  court),  together  with  this  writ. 

And  by  the  tenor  of  these  presents  we  command  the  sheriff  of 
the  county  of  that,  at  a  certain  day  and  place,  or  at  certain 

days  and  places,  which  you  shall  make  known  to  him,  he  cause 
to  come  before  you,  or  any  two  of  you,  so  many  and  such  good 
and  lawful  men  of  his  bailiwick  as  you  shall  direct,  by  whom 
the  truth  of  the  matters  aforesaid  may  be  the  better  inquired 
into. 

Witness,  M.  F.,  one  of  the  justices  of  said  court,  at  ,  the 

day  of  ,  18    . 

H.  C.  G.,  Attorney.  J.  B.  C,  aerk. 

Indorsed :  — By  the  court.    J.  B.  C,  Olerk. 
{Return  indorsed  on  commission.) 
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The  execution  of  this  commission  appears  in  the  schedule 
hereunto  annexed.  W.  Y.  L.  ) 

J.  M.  B.    >  Commissioners. 
{Dated,  etc.)  C.  R.  E.    ) 

Section  7.  Effect  of  issaing  commission.  The  court  obtains 
complete  jurisdiction  and  control  over  the  property  of  an  idiot, 
lunatic  or  habitual  drunkard,  by  the  lis  pendens  created  by  pre- 
senting the  petition  for  a  commission  of  inquiry.  12  Amour eux 
V.  Croshy,  2  Paige,  422  (427).  And  any  person  purchasing  prop- 
erty, or  otherwise  dealing  with  such  person  after  a  commission 
has  issued,  with  a  knowledge  of  the  fact,  will  do  so  at  the  risk 
of  having  his  whole  proceedings  declared  illegal  and  void. 
Therefore,  where  a  person  purchased  real  estate  and  took  a  con- 
veyance thereof,  with  full  knowledge  that  a  commission  had  been 
issued  against  the  grantor  as  an  habitual  drunkard,  to  inquire  as 
to  his  incapacity  to  manage  his  affairs,  and  that  the  sheriff  was 
then  proceeding  to  summon  a  jury  to  try  the  inquisition ;  the 
court,  in  an  action  commenced  by  the  committee  of  the  habitual 
drunkard,  set  aside  the  conveyance  with  costs.  Oriswold  v. 
Miller,  15  Barb.  520. 

Proceedings  under  the  statute  against  any  person  as  an  habit- 
ual drunkard  are  analogous  to  proceedings  in  rem,  and  are  pre- 
sumed to  be  known  to  all  who  subsequently  deal  with  him. 
Wadsworth  v.  Sharpsteen,  8  N,  T.  (4  Seld.)  388. 

Section  8.  Powers  of  court  pending  proceedings.  The  court  can- 
not permanently  assume  the  custody  and  control  of  the  person 
and  estate  of  an  alleged  lunatic,  without  the  verdict  of  a  jury, 
but,  after  a  commission  has  been  issued,  the  court  may  tempo- 
rarily interfere  for  the  purpose  of  protecting  and  taking  care  of 
such  person  until  the  jury  has  passed  upon  the  case.  2  Wils.  & 
Shaw,  515.    See  I!  Amour  eux  v.  Crosby,  2  Paige,  422. 

The  court  may  also  interfere  to  prevent  the  removal  of  the  sup- 
posed lunatic  out  of  the  country,  even  before  a  commission  is 
issued.  Shelf  ord  on  Lunacy,  100.  But  an  order  will  not  be  made  for 
that  purpose,  except  upon  affidavits  showing,  satisfactorily,  that 
the  party  is  a  fit  subject  for  a  commission  of  lunacy,  and  that 
there  is  cause  for  reasonable  apprehension  of  his  removal.  lb. 

So  the  court  may  also  permit  access  to  a  supposed  lunatic,  for 
the  purpose  of  enabling  him  and  his  friends  to  oppose  the  com- 
mission, lb. 
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Section  9.  Notice  of  executing  commission.  Any  person  pro- 
ceeded against  under  the  statute  is  entitled  to  reasonable  notice 
of  the  time  and  place  of  the  execution  of  the  commission,  and  a 
reasonable  time  to  produce  his  witnesses  before  the  jury  to  rebut 
the  charge  against  him.  Matter  of  Russell,  1  Barb.  Ch.  38.  But 
in  cases  of  confirmed  and  dangerous  madness,  to  be  determined 
and  provided  for  by  the  court  in  the  order  for  commission,  notice 
need  not  be  given.  Id.  Nor  need  such  notice  be  served  upon  the 
party  personally,  where  it  is  evident  that  he  keeps  out  of  the  way 
to  avoid  service.  Id. 

Where  peculiar  circumstances  render  it  improper  and  unsafe 
to  give  such  notice,  it  should  be  so  stated  in  the  petition  to  the 
court,  in  order  that  a  special  provision  may  be  inserted  in  the 
commission  dispensing  with  the  notice.  Matter  of  Tracy,  1 
Paige,  580. 

Notice  should  be  given,  although  the  party  proceeded  against 
resides  out  of  the  State.    Matter  of  Petit,  2  Paige,  174. 

Notice  of  execution  of  commission. 

{Title  as  in  petition.) 
To  A.  B. : 

Sir  :  —  TaTce  notice,  that  a  commission  to  inquire  as  to  your 
lunacy  {or  idiocy  or  habitual  drunkenness),  issued  out  of  and 
under  the  seal  of  the  supreme  court  {or  other  court),  and  directed 
to  the  undersigned  as  commissioners,  wiU  be  executed  at  the 
hotel  kept  by  ,  in  the  village  of  ,  on  the  day  of 

,18    ,  at  10  o'clock,  a.  m. 

{Dated,  etc.)  {Signatures  of  commissioners.) 

Section  10.  Place  of  executing  commission.  The  old  and  set- 
tled law  was  that  a  commission  of  lunacy  should  be  executed  at 
the  residence  of  the  supposed  lunatic  ;  for  it  was  thought  mate- 
rial that  the  commission  should  be  executed  among  persons 
who  knew  the  state  of  the  individual  prior  to  the  time  from  which 
lunacy  was  imputed  to  him.    Ex  parte  Baker,  19  Yes.  340. 

Accordingly,  the  order  generally  directs  the  commission  to  be 
executed  at  or  near  the  residence  of  the  person  proceeded  against, 
and  a  jury  of  the  county  and  of  the  neighborhood  where  he  re- 
sides, to  be  returned  to  inquire  of  the  matters  contained  in  the 
charge. 

There  are  exceptions,  however,  to  the  general  rule,  and  it  may 
be  departed  from  where  satisfactory  reasons  are  shown  to  war- 
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rant  it.  Thus,  where  the  alleged  lunatic  is  not  a  resident  of  the 
State,  the  usual  order  directing  the  commission  to  be  executed 
at  or  near  the  residence  of  the  lunatic  must  be  dispensed  with, 
and  in  such  case  it  may  be  executed  in  such  county  as  will  be 
most  convenient  and  nearest  to  the  lunatic' s  residence.  Matter  of 
Perkins,  2  Johns.  Ch.  124 ;  Matter  of  Petit,  2  Paige,  174  ;  Mat- 
ter of  Ideally,  26  How.  402.  And  where  the  supposed  lunatic 
had  a  town  and  country  residence,  both  in  the  same  county,  the 
commission  was  directed  to  be  executed  at  or  near  either  of  such 
places  of  abode  as  the  commissioners  should  direct.  Shelford 
on  Lunacy,  96. 

Section  11.  Witnesses.  As  incidental  to  their  office,  the  com- 
missioners are  authorized  to  issue  subpoenas  for  witnesses  ;  and 
if  the  witnesses  neglect  or  refuse  to  attend,  the  court  will  make 
an  order  compelling  their  attendance.    Shelford  on  Lunacy,  103. 

Subpoena  J%r  witnesses. 

By  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunatico 
inquirendo,  issued  out  of,   and  undur  the  seal  of  the  supreme 
court  of  the  State  of  New  York  {or  other  court^,  dated  the 
day  of  5 18    ,  and  directed  to  the  undersigned,  to  inquire 

whether  A.  B.,  of  the  town  of  ,  in  the  county  of  , ,  be 

a  lunatic  (or  idiot,  or  an  habitual  drunkard),  or  not ;  we,  the 
undersigned,  do  hereby  require  you,  and  each  of  you  personally, 
to  be,  and  appear  before  us,  at  the  execution  of  said  com- 
mission, at  the  hotel  kept  by  ,  in  the  village  of  ,  in 
said  county,  {or  at  the  school-house  in  school  district  JVo,  ,  in 
said  town),  on  the  day  of  inst.,  at  ten  o'  clock  in  the 
forenoon,  then  and  there  to  testify  those  things  which  you,  or 
either  of  you,  know,  touching  the  lunacy  {or  idiocy,  or  habit- 
ual drunkenness),  of  the  said  A..  B.  ;  and  all  such  other  matters 
as  shall  be  demanded  of  you  by  virtue  of  the  said  commission. 
Hereof  fail  not  at  your  peril. 

Given  under  our  hands  and  seals,  the  day  of         ,  18    . 

{Signatures  and  seals  of  commissioners). 
To  S.  R.,  B.  R.  and  A.  P.  G.,  etc. 

Section  12.  Precept  for  jury.  The  commissioner  may  also 
issue  a  precept  to  the  sheriff  of  the  county  in  which  the  commis- 
sion is  to  be  executed,  commanding  him  to  cause  a  jury  of  good 
and  lawful  men  of  his  county,  to  come  before  them  at  a  certain 
time,  and  in  a  certain  place,  to  inquire  upon  their  oaths  of  the 
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matters  and  things  which  shall  be  given  them  in  charge,  by  vir- 
tue of  the  commission.     Shelford  on  Lunacy,  95. 
The  precept  may  be  in  the  following  form  : 

Precept  to  sheriff  to  summon  a  jury. 

To  the  sheriff  of  the  county  of 

By  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunatico 
inquirendo,  issued  out  of,  and  under  the  seal  of  the  supreme 
court  {or  other  court),  bearing  date  the  day  of  »  18    , 

to  us  whose  names  are  subscribed  hereto,  directed  to  inquire  if 
A.  B.,  of  the  town  of  ,  in  the  county  of  ,  be  a  lunatic, 

or  not. 

These  are,  therefore,  to  require  you  to  cause  to  come  and  appear 
before  us  twenty-four  honest  and  lawful  men  of  the  county 
aforesaid,  and  of  the  neighborhood  where  the  said  A.  B.  resides, 
on  the  day  of  next,  by  ten  o'clock  in  the  forenoon  of 

the  same  day,  at  the  hotel  kept  by  ,  in  the  village  of  , 

{or  at  the  school-house  in  school  district  J7o.  ,  in  the  town  of 
,  aforesaid),  then  and  there,  upon  their  oaths,  to  inquire 
of  the  lunacy  of  the  said  A.  B. ;  and  of  all  matters  and  things  as 
shall  be  given  them  in  charge,  by  virtue  of  said  commission. 
Hereof  fail  not  at  your  peril. 

Given  under  our  hands  and  seals,  this  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

{Signatures  and  seals  of  commissioners.) 

Sheriff''  s  return  {to  he  indorsed  on  precept). 

The  execution  of  this  precept  appears  in  the  panel  hereto  an- 
nexed. 

H.  C,  Sheriff. 

Schedule  of  jurors  {to  be  annexed  to  return). 

Names  of  the  jurors  summoned  to  inquire  according  to  the 
tenor  of  the  precept  annexed. 

{Names  of  jurors^ 

The  commissioners  have  no  right,  in  the  exercise  of  the  author- 
ity vested  in  them,  to  dictate  to  the  sheriff  what  jurors  shall  be 
summoned. 

Accordingly,  where  the  commissioners  selected  and  made  out 
a  list  of  the  jtifdrs  whom  they  directed  the  sheriff  to  summon^ 
the  proceedings  were  ordered  to  be  set  asid«  for  irregularity.. 
Matter  of  Wager,  6  Paige,  11. 
Vol.  VL  — 53 
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The  jurors  who  are  sworn  upon  the  inquest  are  each  entitled 
to  twelve  and  a  half  cents.    2  R.  S.  644  (663),  §  37. 

Section  13.  Sheriff's  duties  as  to  jury.  Upon  receiving  the 
precept  of  the  commissioners  it  will  be  the  duty  of  the  sheriff  to 
select  and  summon  the  jurors,  not  less  in  number  than  twelve 
nor  more  than  twenty-four,  of  good  and  lawful  men  of  the  county. 
It  is  improper  and  irregular  for  the  commissioners  to  dictate  to 
the  sheriff  as  to  what  jurors  shall  be  summoned.  Matter  of 
Wager,  6  Paige,  11. 

The  names  of  the  jurors  should  be  written  in  a  panel  annexed 
to  the  precept,  to  which  panel  the  sheriff  will  refer  in  making  his 
return.  No  inquest  can  be  taken  upon  the  oaths  of  less  than 
twelve  jurors. 

Th6  sheriff  is  also  required  to  attend  upon  the  execution  of  the 
commission,  if  desired  by  the  commissioners,  for  the  purpose 
of  guarding  the  passage  to  the  room  where  the  jury  are  deliber- 
ating, and  preventing  them  from  being  intruded  upon  by  others. 
Matter  of  Arnhout,  1  Paige,  497.  It  is  improper,  however,  for 
the  sheriff  to  be  in  the  room  with  the  jury,  or  to  converse  with 
them  upon  the  subject  of  their  deliberations.  Id.  Accordingly, 
where  the  sheriff  improperly  interfered  with  the  deliberations  of 
the  jury  in  this  respect,  the  inquisition  was,  for  that  reason,  set 
aside,  and  a  new  commission  issued,  in  which  it  was  ordered 
that  the  warrant  of  the  commissioners  to  summon  the  jury  be 
directed  to  the  coroner.  Id. 

For  each  juror  summoned,  the  sheriff  is  entitled  to  the  sum  of 
twenty-five  cents,  and  for  attending  such  jury  when  required, 
the  sura  of  one  dollar.    Laws  of  1871,  chap.  415,  §  1,  subd.  7. 

Section  14.  Proceedings  before  commissioners.  Before  enter- 
ing upon  the  examination,  the  commissioners  should  require  due 
proof  of  the  service  of  notice  of  the  proceedings  upon  the  lunatic, 
or  party  proceeded  against. 

Affidavit  of  service  of  notice. 

{Title  as  in  petition). 
County  of  ,  ss. : 

S.  S.  P.,  of  ,  in  said  county,  being  duly  sworn,  says :  That 

on  the  day  of  ,  18    ,  he  served  on  A.  B.,  of,  etc.,  a  copy 

of  the  annexed  {or  above)  notice,  bv  delivering  the  same  to,  and 
leaving  the  same  with,  the  said  A.  B.,  at  the  town  of  , 

aforesaid.     And  he  further  says,  that  he  knew  the  person  so 
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named,  to  be  the  person  mentioned  and  described  in  the  said 
notice.  S.  S.  P. 

Sworn,  etc. 

The  party  proceeded  against  is  entitled  to  be  present  at  the 
execution  of  the  commission,  and  is  also  entitled  to  assistance  of 
counsel.  So,  the  friends  of  the  party  may  attend  before  the 
commissioners  in  his  behalf.  Shelford  on  Lunacy,  99.  And  it  is 
the  duty  of  the  court  to  see  that  ample  means  for  resisting  the 
commission  are  furnished  to  those  who  act  upon  the  inquiry,  in 
behalf  of  the  lunatic.    In  re  Holmes,  4  Russ.  182. 

Preyious  to  beginning  the  examination,  .one  of  the  commis- 
sioners must  administer  an  oath  to  the  jurors,  and  also  swear 
the  witnesses.  Either  one  of  the  commissioners  may  perform 
that  duty,  but  it  usually  devolves  upon  the  one  first  named  in 
the  commission. 

Oath  to  jurors. 

You  do  swear  {pr  affirm)  well  and  truly  to  inquire  touching 
the  lunacy  (or  idiocy  or  habitual  drunkenness)  of  A.  B.,  and  of 
all  such  matters  and  things  as  shall  be  given  you  in  charge  by 
virtue  of  a  commission  issued  out  of  and  under  the  seal  of  the 
supreme  court  {or  other  court),  and  now  here  to  be  executed,  and 
a  true  inquisition  make  according  to  evidence. 

Oath  of  witnesses. 

You  do  swear  {or  affirm)  that  the  evidence  you  shall  give 
touching  the  lunacy  {or  idiocy  or  habitual  drunkenness)  of  A. 
B.,  and  as  to  who  are  his  next  of  kin,  and  the  nature,  value  and 
condition  of  his  real  and  personal  estate,  and  all  such  other  mat- 
ters and  things  as  shall  be  required  of  you  by  virtue  of  a  com- 
mission issued  out  of  the  supreme  court  {or  other  court)  to  inquire 
into  the  said  lunacy  {or  idiocy  or  habitual  drunkenness),  and 
now  here  to  be  executed,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth. 

One  of  the  commissioners  must  read  the  commission  to  the  jury 
and  explain  the  nature  and  object  of  the  inquiry,  and  the  duties 
required  of  them.  The  witnesses  must  then  be  examined  as  to 
the  condition  of  the  person  proceeded  against,  and  also  as  to  who 
are  the  next  of  kin,  and  the  nature,  value  and  condition  of  his 
real  and  personal  estate. 

The  jury  have  the  right  to  inspect  and  examine  the  alleged 
lunatic,  and  they  should  do  so  in  every  case  of  doubt,  where 
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such  an  examinatioH,  can  be  had.  Matter  of  Russell,  1  Barb. 
Ch.  38.  In  such  cases  the  commissioners  should  direct  the  per- 
son in  whose  custody  the  lunatic  is  to  produce  him  or  permit  him 
to  attend  before  them.  Id. 

Notice  to  produce  Iwnatic,  etc. 

{Title  as  in  petition.) 
To  L.  B.,  and  to  all  otJiers  having  in  their  custody  or  power  the 
above-named  A.  B.  : 

The  undersigned,  by  virtue  oiF  a  commission  issued  out  of  the 
supreme  court  {or  other  court)  to  inquire  as  to  the  lunacy  {or 
idiocy  or  habitual  drunkenness)  of  A.  B.,  of,  etc.,  datQd  the 
day  of  ,  18    ,  do  hereby  require  you  to  produce  be- 

fore us  the  said  A.  B.,  at  the  execution  of  said  commission,  at 
the  hotel  kept  by  ,  in  the  village  of  ,  on  the  day 

of  ,  18    ,  at  ten  o'clock  in  the  forenoon,  there  to  be  exam- 

ined and  inspected  by  us,  and  you  are  to  give  him  notice  accord- 
ingly- 
Given  under  our  hands  and  seals,  this  day  of  ,  18     . 

{Signed  and  sealed  by  cormnissioners.) 

If  the  person  having  such  lunatic,  etc.,  in  charge  should  refuse 
to  comply  with  the  order  of  the  commissioners,  the  court  may 
commit  him  for  a  contempt.  Matter  of  Russell,  X  Barb.  Ch.  38  ; 
Wenmari  s  Case,  1  P.  Wms.  702. 

To  prevent  a  misapprehension  of  their  duties  on  the  part  of 
any  one,  on  the  execution  of  the  commission  it  is  proper  for  the 
commissioners,  after  the  testimony  is  closed,  to  submit  the  ques- 
tion to  the  jury  in  the  form  of  a  charge,  stating  the  law  applica- 
ble to  the  case,  and  recapitulating  the  facts,,  if  necessary,  but  with- 
out argument  of  counsel  on  either  side.  And  the  jury  are  to  be 
instructed  that,  if  twelve  or  more  of  them  find  that  the  party  is  not 
incompetent,  they  are  to  deliver  their  verdict  accordingly ;  or,  if 
the  same  number  decide  against  his  competency,  that  they  then 
find  and  determine  the  other  facts  directed  to  be  inquired  of ;  and 
that  if  twelve  of  them  cannot  agree  either  way,  they  report  the 
fact  to  the  commissioners,  that  their  report  may  be  made  accord- 
ingly.   Matter  of  Arnhoui,  1  Paige,,  497. 

Any  legal  quje&tion  arising  in  the  execution  of  the  commission 
must  be  determined  by  a  majority  of  the  commissioners.  Id.  The 
commissioners  may  also  determine  as  to  the  validity  of  challenges 
to  jurors.    Matter  of  Wager,  6  Paige,  11. 

If,  upon  the  execution  of  the  commission,  more  jurors  are 


SPECIAL  PROCEEDINGS,  ETC.  421 

Inquisition  of  jury. 

sworn  than  are  necessary,  and  the  proceedings  are  commenced 
before  all  of  them,  it  would  be  irregular  to  continue  before  a  part 
only.  Whatever  number  commences  on  the  inquisition,  the  case 
should  continue  before  all.     Teboufs  Case,  9  Abb.  211. 

Section  15.  Inquisition  of  jury.  As  it  regards  the  form  of  the 
inquisition,  the  jury  should  adhere  substantially  to  the  technical 
form  of  finding  in  the  language  of  the  statute  itself ;  as,  that  the 
party  proceeded  against  is  an  "idiot,"  or  "lunatic,"  or  of 
unsound  mind  and  incapable  of  the  government  of  himself  or  the 
management  of  his  estate  ;  or  that  he  is  incapable  of  conducting 
his  own  aflairs  in  consequence  of  habitual  drunkenness.  Matter 
of  Morgan,  1  Paige,  236  ;  Matter  of  Mason,  3  Edw.  Ch.  380  ;  S. 
C.  again,  1  Barb.  436  ;  Matter  of  Shaul,  40  How.  204. 

The  form  of  the  return  to  the  inquisition  is  only  important  so 
far  as  it  is  necessary  to  satisfy  the  conscience  of  the  court.  If, 
upon  the  coming  in  of  the  inquisition,  enough  appears  to  enable 
the  court  to  adjudge  the  party  to  be  within  some  one  of  the 
classes  of  persons  over  whom  the  statute  has  given  it  jurisdic- 
tion, it  is  sufficient.    Matter  of  Mason,  1  Barb.  436. 

From  the  case  cited  it  appears  to  be  sufficient  to  give  the  court 
jurisdiction,  if  the  jury  find  that  the  person  is  mentally  incapable 
of  governing  himself  or  managing  his  affairs.  Unsoundness  of 
mind  must  be  established  as  an  independent  proposition,  and 
the  person' s  incapacity  must  be  the  result  of  such  mental  un- 
soundness.    Id. ;  Matter  of  Shaul,  40  How.  204. 

After  the  jury  have  deliberated  upon  the  matter  of  inquiry,  and 
agreed  upon  a  verdict,  they  must  return  the  same  to  the  com- 
missioners. The  blanks  in  the  inquisition  are  then  filled  up,  and 
it  is  signed  and  sealed  by  the  commissioners  and  the  jury.  2 
Barb.  Ch.  Pr.  233.  The  inquisition  is  then  delivered  to  the  com- 
missioners, and  is  annexed  by  them  to  the  commission. 

Inquisition. 

An  inquisition  taken  at  the  hotel  kept  by  ,  in  the  village 

of  ,  in  the  county  of  ,  on  the  day  of  , 

in  the  year  one  thousand  eight  hundred  and         ,  before  W.  G., 
L.  J.,  W.  B.,  and  C.  B.  B.,  commissioners  appointed  by  virtue  of 
a  commission  in  the  nature  of  a  writ  de  lunatico  {or  idiota)  in- 
quirendo,  issued  out  of  and  under  the  seal  of  the  supremecourt 
of  the  State  of  New  York  {or  other  court),  dated  on  the 
day  of  ,  18    ,  directed  to  the  said  commissioners,  to  inquire, 

among  other  things,  of  the  lunacy  {or  idiocy,  etc.)  of  A.  B.,  upon 
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the  oaths  of  J.  H.  W.,  etc.  {inserting  names  of  the  jurors),  good 
and  lawful  men  of  the  said  county,  who  being  siimmoned  and 
sworn,  and  charged  upon  their  oaths,  say,  that  the  said  A.  B., 
at  the  time  of  taking  this  inquisition,  is  a  lunatic  and  of  unsound 
mind,  and  does  not  enjoy  lucid  intervals,  so  that  he  is  incapable 
of  the  government  of  himself,  or  of  the  management  of  his  lands, 
tenements,  goods  and  chattels ;  and  that  he  has  been  in  the  same 
state  of  lunacy  for  the  space  of  two  years  last  past.  That  the 
said  A.  B.  has  occasionally,  for  many  years  past,  been  afflicted 
with  mental  alienation ;  but  what  occasioned  such  mental  alien- 
ation, or  his  present  lunacy,  the  jurors  aforesaid  have  no  infor- 
mation and  know  not. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further 
say,  that  whether  the  said  A.  B.,  being  in  that  state,  has  aliena- 
ted any  lands,  or  tenements,  or  not,  the  jurors  aforesaid  know 
not ;  or,  that  the  said  A.  B.,  being  in  the  condition  aforesaid,  did, 
on  or  about  the  day  of  ,  18    ,  at  the  village  of  , 

in  said  county,  convey,  by  warranty  deed,  to  one  C.  H. ,  of,  etc., 
a  certain  lot  owned  by  him  in  the  village  of  ,  in  said  county, 
for  the  nominal  consideration  of  $  ;  and  the  money  actually 
received  by  the  said  A.  B.,  upon  the  sale  of  said  lot,  was  only  the 
sum  of  $  ,  being  not  one-fourth  of  the  actual  value  of  said  lot. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther say,  that  the  following  lands  and  tenements,  situated  in  the 
town  of  aforesaid,  yet  remain  to  him,  the  said  A.  B.,  to-wit : 

{insert  description  of  real  estate) ;  that  the  said  lands  and  tene- 
ments above  described  are  worth  about  $  ,  and  the  issues  and 
profits  thereof,  by  the  year,  are  worth  about  the  sum  of  $ 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther say,  that  the  following  goods  and  chattels  yet  remain  to  the 
said  A.  B.,  to-wit :  {insert  d-eseription  of  the  personal  property) ; 
that  the  value  of  the  said  goods  and  chattels  of  the  said  A.  B. 
is  about  the  sum  of  % 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
say,  that  S.  L.  B.  is  the  wife  of  the  said  A.  B.,  and  resides 
with  him  in  ,    aforesaid ;  that  W.  B.,  J.  S.   B.    and   H. 

B.  are  the  children  of  the  said  A.  B.,  all  of  whom,  except 
the  said  W.  B.,  reside  with  said  lunatic  in  ,  aforesaid; 

that  the  said  W.  B.  resides  in  ,  in  the   State  of  , 

and  is  aged  about  twenty-five  years ;  that  the  said  J.  S.  B. 
is  aged  about  twenty -three  years ;  and  the  said  H.  B.  is  aged 
about  eighteen  years ;  and  that  the  said  children  will  be  en- 
tited  to  the  estate  of  the  said  A.  B.,  in  equal  proportion  in 
case  of  his  death. 

In  witness  whereof,  as  well  the  said  commissioners,  as  the 
jurors  aforesaid,  have  to  this  inquisition  set  their  hands  and 
seals,  the  day  and  year  first  above  written. 

{Signatures  and  seals  of  commissioners.) 
{Signatures  and  seals  of  jurors.) 
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The  principle  upon  which  the  court  extends  its  protection 
to  lunatics,  etc.,  requires  an  examination  into  the  circumstances 
of  competency,  or  incompetency,  under  which  such  person 
has  performed  acts  affecting  his  property.  Therefore,  in  all 
cases  where  the  jury  return  that  the  person  is  a  "lunatic,"  it 
should  appear  from  the  finding  for  what  length  of  time  he  has 
been  in  that  condition,  and  whether  such  lunacy  is  with  or 
without  lucid  intervals.  It  should  also  appear  from  the  inqui- 
sition who  are  the  next  of  kin  of  the  person  proceeded  against, 
the  value  of  his  real  and  personal  estate,  and  generally  all  the 
particulars  directed  to  be  inquired  of  in  the  commission. 

But  if  the  return  should  omit  to  state  whether  the  lunatic 
is  with  or  without  lucid  intervals,  it  is  not  therefore  bad  ;  the 
return  in  that  case  negatives  the  existence  of  such  lucid  inter- 
vals by  implication.  Ex  parte  Barnsley,  3  Atk.  168;  Ex  parte 
Wragg,  5  Ves.  450.  And  in  the  case  of  an  idiot,  it  is  suflS^cient 
if  the  jury  find  the  person  to  be  so,  without  the  addition  of 
any  other  words.  Prodgers  v.  Frazier,  3  Mod.  43  ;  DonegaVs 
Case,  2  Ves.  Sr.  407. 

A  recent  act  provides  that,  "  in  every  commission  of  lunacy 
appointed  to  inquire  into  the  mental  sanity  of  any  party,  the 
inquiry  or  issue  shaU  be  confined  to  the  question,  whether  or 
not  the  person  who  is  the  subject  of  the  inquiry,  is  at  the  time 
of  such  inquiry  of  unsound  mind  and  incompetent  to  manage 
himself  or  his  affairs  ;  and  no  evidence  as  to  any  thing  said  or 
done  by  such  person,  or  as  to  his  demeanor  or  state  of  mind 
at  any  time,  being  more  than  two  years  before  the  time  of  such 
commission  or  inquiry,  shall  be  receivable  in  proof  of  insanity 
on  any  such  inquiry,  unless  the  court  shall  otherwise  direct." 
See  Laws  1874,  chap.  446,  title  2,  §  2. 

Section  16.  Return  of  commissioners.  After  the  inquisition 
has  been  duly  signed  and  sealed  by  the  commissioners  and 
the  jury,  it  is  the  duty  of  the  commissioners  to  annex  it  to 
the  commission,  and  indorse  upon  the  commission  their  return, 
in  these  words :  "  The  execution  of  this  commission  appears 
in  the  schedule  hereunto  annexed."     1  Coll.  on  Lun.  140. 

The  commission  with  the  inquisition  annexed  should  then  be 
filed  with  the  clerk  of  the  court. 

The  proceedings  prior  to,  and  including  the  filing  and  confir- 
mation of,  the  inquisition  will  not  be  set  aside  for  mere  irregu- 
larity, where  there  is  uo  room  whatever  to  doubt  that  the  per- 
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son  proceeded  agaiust  is  a  lunatic.  Lamore^s  case,  11  Abb.  374 ; 
S.  C,  32  Barb.  122 ;  19  How.  375. 

Section  17.  Fees  of  commissioners.  On  the  execution  of  the 
commission  the  commissioners,  for  every  day  they  are  necessa- 
rily employed  in  hearing  the  testimony  and  taking  the  inqui- 
sition, shall  be  entitled  to  an  allowance,  to  be  fixed  by  the  court. 
Sup.  Court  Rule  86. 

The  committee  of  a  lunatic  are  authorized  to  pay  the  costs  of 
the  attorney  who  conducted  the  proceedings  upon  the  inquisition 
an  amount  not  exceeding  $50.  Id.  ;  Matter  of  Olapp,  20  How. 
385. 

Section  18.  Issuing  new  commission.  The  court  has  the  power, 
in  the  exercise  of  a  sound  discretion,  to  direct  the  issuing  of  a 
new  commission,  where  it  appears  from  the  evidence  before  the 
jury,  or  otherwise,  that  there  is  no  doubt  the  jury  must  have 
erred  in  finding  the  person  proceeded  against  was  not  of  unsound 
mind.     Matter  of  Lasher,  2  Barb.  Ch.  97. 

And  in  cases  where,  from  the  death  or  incapacity  of  the  com- 
missioners, the  commission  is  suspended,  the  court  may  direct  a 
new  (  ne  to  be  issued.     Shelford  on  Lunacy,  88. 

Section  19.  Return  of  commission,  and  proceedings  thereon. 
A  motion  founded  upon  the  commission,  inquisition  and  return 
should  be  made  to  the  court,  upon  filing  the  return  of  the  com- 
missioners, to  confirm  the  finding  of  the  jury  ;  and  notice  of  such 
motion  should  be  given  to  the  person  proceeded  against,  where 
he  appeared  either  in  person  or  by  counsel,  and  contested  the 
proceedings  before  the  jury. 

Notice  of  motion  to  confirm  finding  of  jury. 

{Title  as  i7i petition) 

Sir  :  —  TaTce  notice,  that  I  shall  apply  to  the  next  term  of  this 
court,  to  be  held  at  the  court-house  in  ,  in  and  for  the 

county  of  ,  on  the  day  of  next  {or  instant),  at 

the  opening  of  court  on  that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  for  a  rule  or  order  confirming  the  finding  of 
the  jury  upon  the  commission  heretofore  issued  in  the  above 
matter. 

Also  taTce  notice  thai  I  shall,  at  the  same  time  and  place,  apply 
for  the  appointment  of  a  committee  of  the  person  and  estate  of 
the  said  A.  B.,  or  for  such  other  or  further  order  or  relief  as  the 
court  may  think  proper  to  grant ;  which  motions  will  be  founded 
on  the  said  commission  and  the  return  thereto,  and  the  inqui- 
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sition  taken  under  such  commission,  together  with  the  petition, 
with  a  copy  of  which  you  are  herewith  served. 
{Dated,  etc.)  Yours,  etc., 

H.  C.  G.,  Attorney  for  plaintiff . 

To  A.  B.,  above  named  {or  to  CM,  Attorney  for  said  A.  B.). 

An  application  for  the  appointment  of  a  committee  of  the  per- 
son and  estate  should  accompany  the  motion  to  confirm  the  find- 
ing of  the  jury.  Such  an  application  must  be  founded  upon 
petition  and  notice,  copies  of  which,  in  cases  where  the  finding 
has  been  contested,  should  be  served  upon  the  person  proceeded 
against  or  his  attorney. 

Petition  for  appointment  of  committee. 

{Title  as  in  preceding  petition.) 

The  petition  of  J.  S.  B.,  of  the  town  of  ,  in  the  county  of 

,  respectfully  shows :  That  the  commission  heretofore 
issued  out  of  this  court,  in  pursuance  of  an  order  made  on  the 
day  of  ,  18    ,  directed  W.  G.  L.,  J.  W.  B.  and  C.  B. 

E.,  to  inquire  of  the  lunacy  {or  idiocy,  or  habitual  drunkenness) 
of  A.  B.,  of  the  town  of  ,  aforesaid,  who  is  the  father  of 

your  petitioner,  has  been  duly  executed  and  returned  by  the 
commissioners,  and  filed  in  the  office  of  the  clerk  of  this  court. 

That  from  the  inquisition  annexed  to  the  said  commission,  and 
return  therewith,  it  appears  that  the  jury  have  found  the  said  A. 
B.  is  a  lunatic  and  of  unsound  mind'(o/"  that  the  said  A.  B.  is  an 
idiot),  so  that  he  is  incapable  of  the  government  of  himself  or  the 
management  of  his  lands,  goods  and  chattels,  as  by  reference  to 
said  inquisition  will  more  fully  appear. 

Your  petitioner  therefore  prays :  That  he  may  be  appointed 
the  committee  of  the  person  and  estate  of  the  said  A.  B.  upon  his 
giving  security  for  the  faithful  performance  of  his  trust  as  such 
committee,  according  to  the  statute,  and  in  conformity  with  the 
rules  and  practice  of  the  court  {or  that  a  referee  may  be  appointed 
to  inquire  and  report  who  is  a  suitable  and  proper  person  to  be 
appointed  a  committee  of  the  person  and  estate  of  the  said  A.  B., 
and  to  approve  of  the  bond  and  sureties  offered  by  him).  And 
for  such  other  and  further  order  as  the  court  may  think  proper 
to  grant.  J.  S.  B. 

( Verification  as  in  petition.) 

Consent  annexed. 
{Title  as  in  petition.) 

We,  S.  L.  B.,  wife  of  A.  B.,  above  named,  and  W.  B.  and  H. 
B.,  of,  etc.,  children  of  the  said  A.  B.,  do  hereby  consent  that  J. 
S.  B.,  of,  etc. ,  be  appointed  committee  of  the  person  and  estate  of 
Vol.  VI.— 64 
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said  A.  B.    And  we  do  hereby  request  the  said  court  to  appoint 
the  said  J.  S.  B.  as  such  committee. 
{Bated,  etc.)  {Signatures.) 

Acknowledgment. 
County  of  ,  ss. : 

On  this  day  of         ,  18    ,  before  me  personally  appeared 

the  above-named  S.  L.  B.,  W.  B.,  and  H.  B.,  known  to  me  to  be 
the  individaals  described  in  and  who  executed  the  above  consent 
{or  undertaking),  and  severally  acknowledged  that  they  executed 
the  same. 

H.  W.  B.,  Justice  of  the  peace. 

After  the  jury  has  passed  upon  the  question  and  found  the 
alleged  lunatic,  etc.,  of  unsound  mind,  the  court,  upon  confirm- 
ing the  inquisition,  acquires  complete  jurisdiction  over  such  per- 
son and  his  property,  and  the  costs  of  the  proceedings.  Matter 
of  Clapp,  20  How.  385. 

If  it  appear  that  the  finding  against  such  alleged  lunatic  was 
induced  by  any  bias  or  previously  formed  opinion,  he  will  be 
entitled  to  a  new  trial  of  the  writ.     Teboufs  case,  9  Abb.  211. 

At  the  time  the  motion  to  confirm  the  finding  of  the  jury  is 
made  to  the  court,  the  person  proceeded  against  may  apply  for 
an  order  to  set  aside  the  inquisition,  or  for  leave  to  traverse  it,  or 
for  an  issue,  and  the  court  will  hear  the  several  motions  together 
when  convenient.  Matter  of  Christie,  5  Paige,  242.  Such  an 
application,  however,  will  not  be  granted  •  unless  the  court  is 
satisfied,  upon  a  private  examination  of  the  supposed  lunatic, 
or  by  the  report  of  a  referee,  that  such  is  the  wish  of  the  lunatic, 
and  that  he  is  capable  of  understanding  the  nature  and  object  of 
the  application.  lb.     See  Matter  of  Payn,  8  How.  220  (224). 

Section  20.  Who  may  be  committee.  In  general  but  one  per- 
son should  be  appointed  committee  of  the  person.  Ex  parte 
Ludlow,  2  P.  Wms.  635. 

The  custody  of  a  lunatic  wife  will  be  given  to  the  husband, 
and  of  a  lunatic  husband  to  the  wife,  unless  strong  reasons  exist 
against  it.  In  the  case,  however,  of  a  lunatic  husband  the  court 
will  sometimes  unite  some  other  person  as  committee  with  the 
wife.  Wenman's  case,  1  P.  Wms.  701 ;  Ex  parte  Le  Heup,  18 
Ves.  221.     See  Matter  of  Livingston,  1  Johns.  Ch.  436. 

If  the  next  of  kin  unite  in  a  petition  and  name  a  proper  person 
as  committee,  or  give  their  consent  in  writing  to  the  appointment 
of  a  particular  person,  it  is  usual  to  select  such  person.     But  if 
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they  have  not  assented  or  united  in  the  petition  there  should  be 
an  order  of  reference,  and  then  the  next  of  kin  are  entitled  to 
notice  of  the  proceedings  upon  the  reference,  and  may  propose 
themselves  as  the  committee.  Matter  of  Lamoree,  19  How.  375  ; 
S.  C,  11  Abb.  274;  32  Barb.  122. 

Where  it  satisfactorily  appears  to  the  court  that  the  heirs  or 
next  of  kin  are  the  most  likely  to  protect  the  property  from  loss, 
they  will  be  appointed  committee  of  the  estate,  although  it  is 
not  a  matter  of  course  to  commit  the  guardianship  of  the  estate 
to  those  who  are  presumptively  entitled  to  it  upon  the  death  of 
the  lunatic.  Matter  of  Taylor,  9  Paige,  611.  It  is  usual  in  such 
cases,  if  the  lunatic  has  a  son  of  proper  age,  and  no  particular 
objection  exists,  to  appoint  him  the  committee  of  the  estate. 
Matter  of  Bangor,  2  Moll.  518. 

Other  things  being  equal,  persons  whose  place  of  residence 
admits  of  their  frequently  visiting  the  lunatic  and  inspecting  the 
management  of  his  concerns  are  to  be  preferred  as  committees. 
Bx  parte  Fermor,  1  Jac.  404.  Such  committee  ought  to  reside 
within  the  jurisdiction  of  the  court.  Ex  parte  Ord,  1  Jac.  94. 
It  is  no  objection,  however,  to  the  appointment  of  a  person  who 
is  a  resident  of  the  State  and  within  its  jurisdiction  that  he  does 
not  reside  in  the  county  in  the  county  court  of  which  the  pro- 
ceeding is  had.  Matter  of  Lamoree,  19  How.  375 ;  S.  C,  11  Abb. 
274  ;  32  Barb.  122. 

Section  21.  Committee,  how  appointed.  The  court  have  no 
jurisdiction  to  appoint  a  committee  without  the  issuing  and  re- 
turn of  a  commission.  Matter  of  Payn,  8  How.  220.  But  upon 
the  execution  of  a  commission,  if  the  person  proceeded  against 
has  been  found  a  lunatic,  and  the  proper  application  has  been 
made  to  the  court,  the  court  will  appoint  a  committee  of  the  per- 
son and  estate.  The  same  person  may  be  appointed  committee 
of  the  person  and  also  of  the  estate,  although  where  the  estate  is 
large  it  is  usual  to  have  a  separate  committee  for  each.  See 
Matter  of  Taylor,  9  Paige,  611. 

Such  appointment  may  be  made  without  the  expense  of  a  ref- 
erence where  the  next  of  kin,  who  are  adults,  join  in  the  petition 
and  name  a  proper  person  as  committee,  or  give  their  assent  in 
writing  to  the  appointment  of  the  person  named  by  the  petitioner; 
the  person  so  named  as  committee  giving  the  usual  security,  to 
be  approved  by  a  judge  of  the  court.  Matter  of  Lamoree,  19 
How.  375  ;  S.  C,  11  Abb.  274  ;  32  Barb.  122. 
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But  if  notice  of  the  application  for  the  appointment  of  a  com- 
mittee has  not  been  given  to  the  next  of  kin,  or  if  they  have  not 
assented  to  the  appointment  of  the  person  named  as  committee, 
the  court  usually  will  order  a  reference  to  inquire  and  report  who 
is  a  suitable  and  proper  person  to  be  appointed  a  committee,  and 
to  approve  of  the  sureties,  and  that  the  next  of  kin  have  notice 
of  the  proceedings  upon  the  reference.  Id.  See  Matter  of  Mason, 
J  Barb.  436 ;  Far  see  Merchants  Case,  11  Abb.  N.  S.  209  ;  S.  C, 
3  Daly,  529. 

Order  confirming  finding  of  jury,  appointing  committee,  etc. 

SUPREME  COURT  ypr  other  court). 
In  the  matter  of  A.  B.,  a  lunatic.       Y  At  a  Special  term,  stc. 

On  reading  and  filing  the  inquisition  in  the  above  matter,  taken 
under  a  commission  issued  out  of  the  supreme  court  (or  other 
court),  from  which  it  appears  that  the  jury  have  found  the  said 
A.  B.  is  a  lunatic,  and  of  unsound  mind  \or  that  the  said  A.  B. 
is  an  idiot),  so  that  he  is  incapable  of  the  government  of  himself 
or  the  management  of  his  lands,  tenements,  goods  and  chattels  ; 
and  from  which  it  also  appears  that  the  said  A.  B.  is  possessed 
of  certain  real  and  personal  estate  in  the  said  inquisition  described: 
Now,  on  motion  of  H.  B.  G.,  attorney  for  J.  S.  B.,  and  on  hearing 
0.  0.  in  behalf  of  A.  B., 

It  is  ordered  that  the  finding  of  the  jury  upon  the  execution 
of  the  said  commission,  as  set  forth  in  said  inquisition,  be  and 
the  same  is  hereby  confirmed. 

And  on  reading  and  filing  the  petition  of  J.  S.  B.,  a  son  of  said 
lunatic,  dated  day  of  ,  18    ,  praying  for  the  appoint- 

ment of  a  committee  of  the  person  and  estate  of  the  said  A.  B. 
(and  the  consent  of  8.  L.  B.  and  W.  B.  and  H.  B.,  the  wife  and 
two  of  the  children  of  the  said  A.  B.,  that  the  said  J.  S.  B.  be 
appointed  such  committee),  it  is,  on  like  motion,  ordered  *  that 
the  said  J.  S.  B.  be  and  he  is  hereby  appointed  the  committee  of 
the  person  and  estate  of  the  said  A.  B.,  upon  his  filing  with  the 
clerk  of  this  court  a  bond,  with  two  sufficient  sureties  to  be 
approved  of  by  a  justice  (or  judge)  of  this  court,  in  the  penalty 
of  %  ,  and  conditioned  for  the  faithful  performance  of  his 

trust  as  such  committee,  according  to  the  statute  and  the  rules 
and  practice  of  the  court,  and  to  account,  whenever  required,  in 
conformity  with  such  rules  and  practice. 

(If  the  court  order  a  reference  to  inquire  as  to  a  proper  per- 
son to  he  appointed  committee,  then  from  the  *  proceed  asfol- 
"lows :)  That  it  be  referred  to  J.  W.  T.,  Esq.,  residing  at  , 

in  the  county  of  ,  to  inquire  and  report  who  is  a  suitable 
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and  proper  person  to  be  appointed  committee  of  the  person  and 
estate  of  the  said  A.  B.,  and  also  to  inquire  and  report  as  to  the 
form  and  penalty  of  the  bond  to  be  given  by  such  committee, 
and  the  suflSciency  of  the  sureties  ofltered  by  him.  And  it  is  fur- 
ther ordered,  that  the  referee  cause  days'  notice  in  writing 
to  be  served  upon  S.  L.  B.,  W.  B.  and  H.  B.,  the  wife  and  two 
of  the  children  of  the  said  A.  B.,  residing  in  this  State,  of  the  time 
and  place  of  executing  the  said  reference  ;  and  that  the  said  ref- 
eree report  thereon  with  all  convenient  speed. 

Where  the  order  of  reference  directs  notice  to  be  served  upon 
the  heirs  of  the  lunatic,  it  should  be  done ;  nevertheless,  they 
may  attend  such  reference,  although  no  direction  or  notice  has 
been  given,  and  may  propose  themselves  to  the  referee  as  such 
committee.  Matter  of  Perss'e,  1  Moll.  439  ;  Matter  of  Lamoree, 
19  How.  375. 

Upon  a  proper  state  of  facts,  and  a  proposal  of  committee  and 
sureties,  being  presented  and  delivered  to  the  referee,  if  he  ap- 
proves of  the  committee  and  sureties,  and  the  amount  and  form 
of  the  bond,  he  will  report  the  same  to  the  court. 

liefer ee'  s  report  as  to  committee. 

{Title  as  in  the  preceding  form.) 
To  the  supreme  court  of  the  State  of  New  York  {or,  to  the  county 
court  of  the  county  of       ;  or,  to  the  court  of  common  pleas 
of  the  city  and  county  qf  New  TorTc)  : 

The  undersigned,  to  whom  it  was  referred  by  an  order  of  this 
court,  dated  the  day  of  ,  18    ,  to  inquire  and  report 

who  is  a  suitable  and  proper  person  to  be  appointed  committee 
of  the  person  and  estate  of  A.  B.,  above  named,  and  as  to  the 
form  and  penalty  of  the  bond  to  be  given  by  such  committee, 
and  the  sufficiency  of  the  sureties  oflfered  by  him,  do  respectfully 
report :  That  before  entering  upon  the  execution  of  said  order 
I  caused  days'  notice  in  writing  to  be  given  to  S.  L.  B.  and 
W.  B.  and  H.  B.,  the  wife  and  two  of  the  children  of  the  said 
lurtatic,  of  the  time  and  place  of  executing  the  same,  to  wit :  On 
the  day  of  ,  18    ,  at  ten  o'clock  A.  m.,  at  my  office  in 

the  village  of  ;  that,  at  the  time  and  place  last  aforesaid, 

I  proceeded  to  execute  the  said  order  of  reference,  in  the  presence 
of  H.  B.  G-.,  Esq.,  attorney  for  the  petitioner,  and  W".  B.  and  H. 
B.,  above  named  ;  that  after  hearing  the  parties  present  and 
making  the  necessary  inquiries  I  am  of  opinion  that  J.  S.  B.,  of 
the  town  aforesaid,  a  son  of  said  lunatic,  is  a  suitable  and 
proper  person  to  be  appointed  the  committee  of  the  person  and 
estate  of  the  said  lunatic. 

And  I  further  certify  and  report  that,  in  the  opinion  of  the 
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undersigned,  the  said  J.  S.  B.  should,  before  entering  upon  the 
said  trust,  execute  and  tile  with  the  clerk  of  this  court  his  bond 
in  the  penalty  of  $  ,  being  double  the  value  of  the  property 
of  the  said  A.  B.,  as  found  by  the  inquisition  of  the  jury,  con- 
ditioned for  the  faithful  performance  of  his  trust  as  such  com- 
mittee, according  to  the  statute,  and  to  account  whenever  re- 
quired, in  confoitnity  with  the  rules  and  practice  of  this  court ; 
that  the  said  J.  S.  B.  proposed  as  his  sureties  W.  J.  L.  and  J.  H. 
G.,  of,  etc.,  and  having  ta!ken  from  each  of  them  an  affidavit  as 
to  his  sufficiency,  and  made  inquiries  relative  thereto,  I  am  satis- 
fied that  the  sureties  so  proposed  are  sufficient,  each  being  worth 
the  sum  of  $  ,  over  and  above  all  debts  and  responsibilities 

he  owes  or  has  incurred. 

I  further  certify  and  report  that  I  have  indorsed  upon  the  bond 
of  the  said  J.  S.  B.,  signed  by  him  and  his  sureties  aforesaid,  in 
the  penalty  aforesaid,  and  conditioned  as  aforesaid,  my  approval 
of  its  form  and  manner  of  execution. 

All  of  which  is  respectfully  submitted. 

{Dated,  etc.)  J.  W.  T.,  Referee. 

Upon  the  coming  in  of  the  referee's  report,  if  approved  by  the 
court,  an  order  will  be  entered  for  confirming  the  same  and  for 
the  appointment  of  the  person  therein  named  as  the  committee, 
upon  his  executing  a  bond  in  the  amount  and  with  the  sureties 
reported,  conditioned  for  the  faithful  execution  of  his  trust,  in 
the  usual  form,  and  duly  acknowledged  or  approved,  according 
to  the  rules  of  the  court. 

Order  confirming  referee's  report. 
{Title  as  in  tJie previous  order.)        {At  a  special  term,  etc.) 

On  reading  and  filing  the  report  of  J.  W.  T.,  referee,  dated  the 
day  of  J  18    ,  mad!e  in  pursuance  of  an  order  of  this 

court,  dated  the  day  of  ,  18    ,  and  on  motion  of  H. 

C.  G.,  attorney  for  the  petitioner  in  this  matter,  no  one  appearing 
in  opposition  thereto,  it  is  ordered  that  the  said  report  be  and 
the  same  is  hereby  confirmed. 

And  it  is  further  ordered  that  the  said  J.  S.  B.,  of,  etc.,  be  and 
he  is  hereby  appointed  the  committee  of  the  person  and  estate 
of  the  said  A.  B.,  upon  his  executing  and  filing  with  the  clerk  of 
this  court  the  bond  mentioned  in  said  report,  to  wit,  the  bond  of 
the  said  J.  S.  B.,  in  the  penalty  of  %  ,  signed  by  W.  J.  L. 

and  J.  H.  G.,  of,  etc.,  as  sureties,  duly  acknowledged,  etc.,  ac- 
cording to  the  rules  of  this  court,  and  conditioned  for  the  faith- 
ful performance,  on  the  part  of  the  said  J.  S.  B.,  of  the  trust  re- 
posed in  him  as  such  committee,  according  to  the  statute,  and 
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that  he  will  account  whenever  required,  in  conformity  with  the 
rules  and  practice  of  this  court. 

And  it  is  further  ordered  that,  upon  the  filing  of  such  bond,  a 
commission  may  be  issued  to  such  committee  under  the  seal  of 
this  court. 

Section  22.  Bond  of  committee.  Before  entering  upon  the 
duties  of  his  trust  the  committee  is  required  to  execute  a  bond 
with  two  sufficient  sureties  to  be  approved  by  a  judge  of  the 
court,  conditioned  for  the  faithful  performance  of  the  trust  re- 
posed in  him  as  such  committee,  and  that  he  will  render  an 
account  whenever  required  in  conformity  to  the  rules  and  prac- 
tice of  the  court,  and  that  he  will  observe  the  orders  and  direc- 
tions of  the  court  in  relation  to  such  trust.  See  2  Barb.  Ch.  Pr. 
237. 

Bond  of  committee. 

Know  all  men  hy  these  presents,  that  we,  J.  S.  B.,  of  the  town 
of  ,  in  the  county  of  ,  and  W.  J.  L.  and  J.  H.  G.,  of 

the  same  place,  are  held  and  firmly  bound  unto  J.  B.  C,  clerk 
of  the  county  of  ,  and  to  his  successor  or  successors  in 

office,  in  the  penal  sum  of  $  ,  to  be  paid  to  the  said  clerk, 

or  to  his  successors  aforesaid,  for  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  day  of  ,18    .* 

Whereas,  by  an  order  of  the  supreme  court  {or  other  court), 
dated  the  day  of         ,  18    ,  the  said  J.  S.  B.  was  appointed 

committee  of  the  person  and  estate  of  A.  B.,  of,  etc.,  who,  by  an 
inquisition  taken  under  a  commission  issued  out  of  said  court, 
had  previously  thereto  been  found  to  be  a  lunatic,  upon  his  giv- 
ing the  bond  required  by  the  said  order. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if 
the  above-bounden  J.  S.  B.  shall  faithfully  perform  the  trust 
reposed  in  him  as  such  committee,  according  to  the  statute,  and 
shall  render  an  account  whenever  required,  in  conformity  with 
the  rules  and  practice  of  the  said  court,  and  shall  observe  the 
orders  and  directions  of  the  said  court  in  relation  to  such  trust, 
then  this  obligation  to  be  void ;  otherwise  to  remain  in  full  force 


and  virtue.  J.  S.  B 

Signed  and  sealed  in  )  W.  J.  L. 

the  presence  of      j  J.  H.  G. 

C.  D. 


L.  S.] 
L.  S.] 
L.  8.] 
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Affidavit  of  sureties. 
County  of  ,  ss : 

W.  J.  L.  and  J.  H.  Gr.,  above  named,  being  severally  sworn, 
each  for  himself  says  that  he  is  a  resident  of  the  State  of  New 
York,  and  a  householder  {or  a  freeholder)  therein,  and  worth 
double  the  sum  specified  in  the  said  undertaking  over  all  his 
debts  and  liabilities,  and  exclusive  of  property  exempted  by  law 
from  execution.  W.  J.  L. 

Sworn,  etc.  J.  H.  ©. 

Acknowledgment. 
County  of  ,  ss  : 

On  this  day  of  ,  18  ,  before  me  personally  appeared 
the  above-named  J.  S.  B.,  W.  J.  L.  and  J.  H.  G.,  known  to  me  to 
be  the  individuals  described  in  and  who  executed  the  above 
undertaking,  and  severally  acknowledged  that  they  executed  the 
same.  H.  G.  B.,  Justice  of  the  peace. 

Proof  hy  subscribing  witness . 
County  of  ,  ss : 

On  this  day  of  >  18    ,  before  me  personally  came 

C.  D.,  subscribing  witness  to  the  above  undertaking,  to  me  known, 
who,  being  by  me  duly  sworn,  did  depose  and  say  that  he  resided 
in  the  town  of  in  said  county;  tliat  he  was  acquainted  with 

J.  S.  B.,  W.  J.  L.  and  J.  H.  G.,  above  mentioned ;  that  he  knew 
them  to  be  the  same  persons  described  in  and  who  executed  the 
above  undertaking ;  that  he  saw  them  and  each  and  every  of 
them  sign  the  same ;  that  the  said  J.  S.  B.,  W.  J.  L.  and  J.  H.  G. 
and  each  and  every  of  them  acknowledged  the  execution  thereof 
in  his  presence ;  and  that  he  subscribed  his  name  as  a  witness 
thereto.  H.  G.  B.,  Justice  of  the  peace. 

The  court  may  dispense  altogether  with  security  from  the  com- 
mittee, upon  a  report  of  the  referee  that  no  person  can  be  found 
to  act  as  committee  who  will  give  security.  In  re  Frank,  2  Russ. 
450.  And  in  certain  cases  an  appointment  without  security  may 
be  made  by  the  court  at  once-  without)  reference.  Thus,  where 
claims  of  the  lunatic  would  be  materially  affected  by  delay,  and 
no  person  was  found  willing  to  give  security,  the  proposed  com- 
mittee was  appointed  by  the  court  without  reference  and  without 
giving  security.  Matter  of  Burroughs,  1  Con.  &  Law.  309 ;  S.  C, 
2  Dr.  &  War.  207. 

The  court,  however,  will  not  dispense  with  security  merely 
because  the  committee  is  the  son  and  heir  at  law  of  the  lunatic. 
In  re  Frank,  2  Russ.  450. 
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The  court  usually  lixes  the  penalty  of  the  bond,  which  should 
be  in  double  the  value  of  the  real  and  personal  estate  of  the  lu- 
natic, as  found  by  the  inquisition.  It  will  be  sufficient,  however, 
if  the  penalty  is  in  double  the  value  of  the  personal  estate  alone. 
The  bond  should  be  made  payable  to  the  people  of  the  State,  or 
to  the  clerk  of  the  court.    Matter  of  White,  1  Barb.  Ch.  43. 

After  the  bond  has  been  duly  executed  by  the  committee  and 
his  sureties,  and  proyed  or  acknowledged,  and  the  sureties  have 
justified,  and  the  judge's  certificate  of  approval  has  been  indorsed 
upon  it,  it  should  be  filed  with  the  clerk  of  the  court.  Sup.  Ct. 
Rules,  No.  9. 

Section  23.  Traversing  inquisition.  According  to  the  English 
chancery  practice  a  traverse  of  the  inquisition  is  considered  a 
matter  of  right,  and  the  court  has  no  discretion  on  the  subject, 
except  so  far  as  to  ascerta,in  that  the  party  in  whose  name  the 
application  is  made  wishes  to  traverse.  Ex  parte  Feme,  5  Ves. 
450,  883  ;  Ex  parte  Sherwood,  19  id.  280  ;  Matter  of  Tracy,  1 
Paige,  580  ;  Matter  of  Mason,  1  Barb.  436  (440).  But  in  this 
State  it  is  regarded  as  resting  in  the  sound  discretion  of  the 
court,  to  be  determined  by  the  particular  circumstances  of  the 
case ;  so  that,  while  the  party  is  not  deprived  of  the  means  of 
protecting  his  legal  rights,  he  shall  not  by  unavailing  litigation 
waste  the  property  which  is  necessary  for  the  support  of  himself 
and  family.  lb.  ;  Matter  of  M  Clean,  6  Johns.  Ch.  440 ;  Matter 
of  Clapp,  20  How.  385. 

In  the  exercise  of  such  discretion  by  the  courts  it  has  been  the 
practice  here  to  award  an  issue  in  all  cases  where  there  is  a 
reasonable  doubt  as  to  the  correctness  of  the  finding  of  the  j  ury, 
and  especially  in  the  case  of  proceedings  against  an  alleged 
habitual  drunkard,  instead  of  permitting  a  formal  traverse. 
Matter  of  Tracy,  1  Paige,  580;  Wendell's  case,  1  Johns.  Ch. 
600  ;  Matter  of  Russell,  1  Barb.  Ch.  38. 

In  cases  of  insanity  the  court  will  not  grant  an  application 
for  a  traverse  of  the  inquisition  unless  it  is  satisfied,  upon  a 
private  examination,  or  by  the  report  of  a  referee,  that  such  is 
the  wish  of  the  lunatic,  and  that  he  is  capable  of  understanding 
the  nature  and  object  of  the  application.  Matter  of  Christie,  5 
Paige,  242. 

If  it  appear  that  the  application  is  substantially  that  of  a  pur^ 
chaser,  whose  conveyance  is  overreached  by  the  inquisition,  the 
court  will  allow  him  to  traverse  it  upon  stipulating  to  be^bo«nd 
Vol.  VI. —55 
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by  the  final  decision  thereon.  lb.  But  when  the  court  in  such  a 
case  has  awarded  an  issue,  and  the  purchaser  has  consented  to 
join  in  the  issue,  and  to  be  bound  by  the  result,  the  counsel  for 
the  respective  parties  to  the  suit  cannot  abandon  the  trial  with- 
out the  sanction  of  the  court.  Therefore,  where  the  parties,  with- 
out the  sanction  of  the  court,  entered  into  a  written  agreement  to 
abandon  the  feigned  issue,  leaving  the  validity  of  the  lunatic's 
conveyance  to  be  tried  by  some  other  mode,  the  court  set  aside 
the  agreement,  and  directed  the  committee  of  the  lunatic  to  pro- 
ceed to  the  trial  of  such  issue.  Matter  of  Giles,  11  Paige,  243. 
See  Wadsworth  v.  Sharpsteen,  8  N.  Y.  (4  Seld.)  388  (393). 

The  application  for  an  issue  may  be  made  by  the  lunatic  him- 
self, by  a  member  of  his  family,  or  by  a  relative,  or  by  a  pur- 
chaser who  has  been  overreached  by  the  inquisition,  or  by  a 
person  who  has  entered  into  a  contract  with  him,  or  who  supposes 
Ms  interests  to  be  aflFected  by  the  acts  of  the  lunatic.  Ex 
parte  Wragg,  5  Ves.  450,  and  note,  452.  See  Matter  of  Christie, 
5  Paige,  242";  Matter  of  Giles,  11  id.  243 ;  Mell  v.  Mqrley,  9  Ves. 
478  ;  Bryce  v.  Graham,  2  Wils.  &  Shaw,  520. 

In  cases  where  an  issue  has  been  awarded,  the  court  will,  if 
necessary,  make  a  provisional  order  for  the  care  of  the  lunatic's 
estate  until  the  question  of  lunacy  is  determined.  WendeWs 
case,  1  Johns.  Ch.  600  ;  Matter  of  HeZi,  3  Atk.  634:  Matter  of 
Russell,  1  Barb.  Ch.  38. 

For  proceedings  commenced  by  overseers  of  the  poor,  and 
issue  thereon,  see  2  R.  S.  53,  §  5  ;  see,  also,  ante,  p.  402. 

Section  24.  Proceedings  on  traverse.  A  party  wishing  to  try 
the  question  of  lunacy  should  prepare  a  petition  in  'the  nature 
of  exceptions  to  the  inquisition,  and  praying  for  leave  to  traverse 
the  inquisition,  and  that  an  issue  may  be  ordered  to  be  tried. 
The  petition  is  usually  accompanied  by  affidavits  verifying  the 
material  facts  relied  upon  to  obtain  such  issue.  Notice  of  the 
motion,  with  copies  of  the  papers  upon  which  it  is  founded, 
should  be  duly  served  upon  the  committee,  if  one  has  been  ap- 
pointed,-or  if  not,  upon  the  person  instituting  the  proceeding,  or 
his  attorney. 

It  is  the  duty  of  the  committee  to  oppose  the  trav^erse,  and  if 
an  issue  is  granted,  to  see  that  it  is  properly  tried,  and  not  allow 
it  to  go  by  default.    Matter  of  Glapp,  20  How.  385. 

The  petition,  however,  may,  and  indeed  a;lways  should  be  pre- 
sented at  the  time  and  place  when  and  where  the  motion  to 
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confirm  the  report  is  made  ;  and  the  court  will  hear  the  two 
applications  together,  when  convenient.  Matter  of  Qhristie,  5 
Paige,  242. 

Petition/or  leave  to  traverse  inquisition. 

SUPREME  COURT  (or  other  court). 

In  the  matter  of  J.  W.,  an  alleged  ( 
lunatic.  C 

To  the  supreme  court  of  the  State  of  New  York : 

The  petition  of  J.  W.,  of,  etc.,  respectfully  shows  that  on,  etc., 
at,  etc.,  a  notice  was  delivered  to  him  setting  forth  that  a 
commission  to  inquire  as  to  his  lunacy,  issued  out  of, 
and   under    the  seal  of   this  court,   and  directed  to  , 

and  and  ,  as  commissioners,  would  be  executed  at, 

etc.,  on,  etc.,  at  o'clock,  A.  m.  ;  that  your  petitioner  was 

then  residing  with  his  relatives  and  friends,  at,  etc.,  which  is 
more  than  miles  distant  from  the  place  of  the  execution  of 

said  commission ;  that  he  immediately  made  preparation  to 
attend  the  execution  of  said  commission  ;  that  although  he 
used  every  effort  to  arrive  at,  etc.,  prior  to  the  day  appointed  for 
the  execution  of  said  commission,  yet  he  did  not  arrive  there 
until  about  o'  clock  of  that  day,  too  late  for  him  to  procure 

the  attendance  of  several  witnesses,  to-wit,  etc.  {name  them),  re- 
siding in  the  vicinity  of  that  place,  and  who  were  material  and 
necessary  witnesses  for  your  petitioner  on  the  execution  of  said 
commission  as  he  verily  believes  ;  that  the  execution  of  said 
commission  was  proceeded  with  by  said  commissioners  at  the 
time  and  place  specified  in  said  notice. 

That  immediately  prior  thereto,  your  petitioner  applied  to  said 
commissioner  for  a  postponement  thereof,  to  enable  your  peti- 
tioner to  obtain  the  testimony  of  said  witnesses,  and  made  affi- 
davit before  said  commissioners  to  the  materiality  of  said  wit- 
nesses ;  and  that  he  could  not  safely  proceed  to  the  trial  of  the 
question  of  your  petitioner's  lunacy  without  the  benefit  of  their 
testimony  ;  but  the  said  commissioners  refused  to  postpone  said 
trial. 

{This  statement  to  he  varied,  to  correspond  with  the  actual  cir- 
cumstances.) 

That  the  said  trial  then  proceeded  as  follows  : 

Gr.  D.  was  called  as  a  witness  for  the  prosecution  and  testified 
as  follows :  {state  his  testimony  andproeeedin  the  same  manner 
.with  the  other  witnesses.) 

After  the  testimony  was  closed,  the  matter  was  submitted  to 
the  jury  under  the  charge  of  one  of  the  commissioners,  twelve 
of  whom  found  an  inquisition,  that  your  petitioner  was  a  lunatic 
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{or  habitual  drunkard^  etc.),  and  incapable  of  the  government  of 
himself  or  the  management  of  his  affairs,  as  by  reference  thereto 
will  more  fully  appear  ;  that  of  said  jurors  dissented  from 

the  inquisition  so  round,  and  were  in  favor  of  finding  your  peti- 
tioner of  sound  mind  and  memory,  as  your  petitioner  is  informed 
and  believes. 

Your  petitioner  further  shows  that  J.  S.  W.,  of,  etc.,  who  is  a 
son  of  your  petitioner,  since  the  execution  of  said  commission, 
as  your  petitioner  is  informed  and  believes,  has  been  appointed 
committee  of  the  person  and  estate  of  your  petitioner,  and  as 
such  committee  has  taken  possession  and  assumed  the  control  of 
the  whole  real  and  personal  estate  of  your  petitioner. 

Your  petitioner  further  shows  that  he  is  of  sound  mind,  and 
entirely  competent  to  manage  his  own  affairs  and  business  {as 
appears  by  me  affidavits  hereto  annexed)  and  which  your  peti- 
tioner can  fully  establish  by  satisfactory  proof. 

Your  petitioner,  therefore,  prays  that  an  order  may  be  granted 
allowing  your  petitioner  to  traverse  the  said  inquisition,  and 
that  an  issue  may  be  awarded  to  try  the  fact  of  the  lunacy  of 
your  petitioner,  and  whether  he  is  incapable  of  the  government 
of  himself,  or  the  management  of  his  affairs,  and  also  that  your 
petitioner  be  allowed  out  of  his  estate  a  reasonable  sum  to  defray 
the  costs  and  expenses  of  trying  said  issue,  and  the  costs  of  this 
application,  and  for  such  further  relief  as  the  court  may  think 
proper.  J-  W. 

{Dated,  etc.) 

R.  R.,  Attorney  for  petitioner. 

( Verification  as  in  petition  for  a  commission  to  the  end 
thereof,  and  then  continue  as  follows :)  And  I  further  certify  that 
I  have  examined  the  said  J.  W.  for  the  purpose  of  ascertaining 
the  state  of  his  mind,  and  whether  he  is  capable  of  understand- 
ing the  nature  or  object  of  said  petition,  and  that  he  is  appar- 
ently of  sound  mind,  and  capable  of  understanding  the  same. 

W.  J.  M.,  Justice  of  the  peace. 

Affidavits  on  application  for  an  issue. 

The  petition  should  be  accompanied  by  affidavits  setting  forth 
the  facts  relied  upon  to  sustain  the  issue,  and  may  be  in  the  fol- 
lowing form : 

{Title  as  in  petition.) 
County  of  ,  ss.  : 

H.  H.,  of,  etc.,  being  duly  sworn,  says,  that  he  is  acquainted 
with  J.  W.,  above  named  ;  that  he  saw  the  said  J.  W.  fre- 
quently during  th©  months  next  previous  to  the  ex- 
ecution of  the  commission  in  the  above  matter,  during  the  most 
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of  which  time  said  J.  W.  boarded  with  deponent ;  that  depo- 
nent has  never  seen  any  thing  in  the  conduct  or  language  of  said 
J.  W.  that  induced  him  to  believe  he  was  insane.  And  deponent 
believes  that  J.  W.  is  not  insane,  but  of  sound  mind  and  memory, 
and  fully  competent  for  the  management  of  himself  and  his 
property. 

Sworn,  etc.  H.  H. 

{Title  as  in  petition.) 
County  of  ,  ss. : 

Of.  B.,  of,  etc.,  being  duly  sworn,  says,  that  he  is  a  practicing 
physician  and  surgeon,  and  has  been  for  years  last  past ; 

that  he  is  acquainted  with  J.  W.,  of  ^  ,  in  said  cdunty ; 
that  he  has  had  a  personal  interview  with  the  said  J.  W.  this 
day,  and  that,  in  the  judgment  of  this  deponent,  the  said  J.  W. 
is  not  a  lunatic  or  an  insane  person  ;  that  deponent  has  fre- 
quently seen  the  said  J.  W.  when  it  was  said  he  was  a  lunatic, 
but  this  deponent  could  never  discover  that  said  J.  W.  was  a 
lunatic  or  an  insane  person,  and  believes  he  is  not,  and  has  not 
been. 

Sworn,  etc.  G.  B. 

Notice  of  the  motion  for  leave  to  traverse  must  be  served  with 
copies  of  the  papers  upon  which  the  application  is  founded. 
The  notice  must  be  served  upon  the  committee,  if  one  has  been 
appointed,  or,  if  not,  upon  the  party  instituting  the  proceedings 
or  his  attorney. 

Notice  of  motion  for  leave  to  traverse. 

{Title  as  in  petition.) 

Sir  :  —  TaTce  notice,  that  a  motion  will  be  made  at  the  next 
special  term  of  this  court,  to  be  held  at  the  court-house  in  ' , 

in  and  for  the  county  of  ,  on  the  day  of  instant, 

at  o'clock,  A.  M.,  or  as  soon  thereafter  as  counsel  can  be 

heard,  for  an  order  that  J.  "W.,  the  petitioner  above  named,  have 
leave  to  traverse  the  inquisition  in  this  matter,  or  that  an  issue 
be  awarded  to  try  the  iact  of  the  lunacy  of  said  J.  W.,  and 
whether  he  is  capable  of  the  government  of  himself  or  the  man- 
agement of  his  affairs,  and  that  said  J.  W.  be  allowed  out  of  his 
estate  a  reasonable  sum  to  defray  the  costs  and  expenses  of  try- 
ing said  issue  and  the  costs  of  this  application,  and  for  such  other 
or  further  relief  as  the  court  may  think  fit  to  grant,  which  motion 
will  be  founded  upon  the  inquisition  in  this  matter,  and  upon 
the  petition  and  afiidavits,  with  copies  of  which  you  are  here- 
with served.  Yours,  ete., 

{Dated,  etc.)  R.  R.,  Attorney  for  petitioner. 

To  W.  H.,  Committee. 
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After  the  court  has  heard  the  motion,  if  an  issue  is  granted,  it 
should  be  made  up  and  tried  in  the  usual  way. 

Order  directing  an  issue. 
{Title  as  in  petition.)  {At  a  special  term.,  etc.) 

On  reading  and  filing  the  petition  of  J.  W.  above  named,  dated 
the  day  of  ,  18    ,  praying  for  an  order  directing  an 

issue  to  try  the  question  whether  the  said  J.  W.  is  a  lunatic, 
and  incompetent  for  the  government  of  himself,  or  the  manage- 
ment of  his  estate  ;  and  on  reading  and  iiling  the  afiidavits  of  H. 
H.  anc^  others,  in  support  of  said  petition,  it  is,  on  motion  of  E. 
B.,  attorney  for  said  petitioner,  after  hearing  J.  R.  H.,  in  behalf 
of  the  committee  of  the  said  J.  W.,  ordered  that  an  issue  be  made 
up  and  settled  to  try  the  question,  whether  J.  W.,  above  named, 
be  a  lunatic,  and  mentally  incapable  of  the  government  of  him- 
self, or  the  management  of  his  affairs  ;  and  that  the  said  issue 
be  tried  at  the  next  circuit,  to  be  held  in  and  for  the  county  of 
,  {or  at  the  term  of  tJiis  court,  commencing  on  the 

day  of  5  18    ,  next.) 

And  it  is  further  ordered,  that  the  attorney  for  said  J.  W.  in 
the  first  instance  prepare  the  issue,  and  submit  it  to  the  attorney 
of  the  said  committee,  and  that  if  they  cannot  agree  as  to  the 
form,  etc.,  that  application  be  made  to  the  court ;  and  that  if  the 
attorney  for  said  J.  W.  shall  omit  to  prepare  such  issue,  and  to 
serve  the  same  on  the  attorney  for  said  committee,  within  twenty 
days  after  service  of  a  copy  of  this  order,  then  the  order  for  an 
issue  shall  be  deemed  discharged. 

And  it  is  further  ordered  that  the  said  committee  pay  to  the 
attorney  of  said  J.  W.  the  sum  of  $  ,  and  also  pay  to  J.  W., 

or  to  his  attorney,  such  further  reasonable  sums  as  shall  be  requi- 
site to  procure  the  attendance  of  witnesses  upon  the  trial  of  said 
issue,  and  for  the  employment  of  proper  counsel  before  the  court 
and  jury. 

The  issue  may  be  tried  before  a  jury,  at  the  circuit  or  in  the 
county  court,  the  same  as  issues  in  actions ;  or  it  may  be  referred 
to  referees  for  trial.  Thus,  where  an  issue  had  been  sent  to  the 
circuit  for  trial,  it  was  subsequently  referred,  by  stipulation  of 
the  parties,  to  referees,  and  was  tried  by  them.  Matter  of  Clapp, 
20  How.  385. 

And  in  a  proper  case  the  conrt  may  direct  the  issue  to  be  tried 
in  a  different  county  from  the  one  in  which  the  subject  of  the 
inquiry  had  been  found  a  lunatic.     Re  Nugent,  2  Moll.  517. 

As  to  the  form  of  a  verdict  of  the  jury  upon  the  trial  of  an  issue, 
see,  ante,  p.  421,  §  15. 
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Section  25.  Effect  of  inquisition.  Upon  the  return  of  the  com- 
mission, with  the  inquisition  annexed  finding  the  alleged  lunatic, 
etc.,  of  unsound  mind,  the  court  becomes  invested  with  the  con- 
trol and  care  of  the  person  and  property  of  such  lunatic,  and  of 
the  costs  of  the  proceedings.  Matter  of  Clapp,  20  How.  385. 
And  the  inquisition  so  returned  is  analogous  to  a  proceeding  in 
rem,  and  is  presumed  to  be  known  to  all  who  subsequently  deal 
with  the  lunatic.  Wadsworth  v.  Sharpsteen,  8  N.  Y.  (4  Seld.)  388  ; 
Griswdld  v.  Miller,  15  Barb.  520  (523) ;  Hart  v.  Deamer,  6  Wend. 
497. 

An  inquisition  by  which  a  person  is  found  to  be  lunatic,  or  of 
unsound  mind,  and  incapable  of  the  government  of  himself  or 
the  management  of  his  affairs,  is  prima  facie  evidence  of  the 
incapacity  of  such  person.  Id.  Therefore,  an  inquisition  of  lunacy 
found  against  a  witness  is  prima  facie  evidence  of  his  incompe- 
tency to  testify.  And  this  is  so  although  his  testimony  is  offered 
against  one  who  was  not  a  party  to  the  proceedings  in  lunacy. 
The  general  rule  in  regard  to  inquisitions  of  lunacy  is  that  they 
are  admissible  in  evidence,  but  that  they  are  not  conclusive, 
except  against  the  parties  immediately  concerned  and  their 
privies.    Hoyt  v.  Adee,  3  Lans.  173. 

Under  the  above  rule,  a  contract  for  the  sale  of  real  estate, 
executed  by  a  person  who  has  been,  upon  inquisition,  found  to 
be  a  lunatic,  and  of  whose  person  and  estate  a  committee  has 
been  duly  appointed,  is  absolutely  void ;  and  no  action  can  be 
maintained  thereon  by  the  committee  ;  nor  can  the  committee, 
by  any  act  of  his  own,  without  the  authority  and  direction  of 
the  court,  make  such  a  contract  valid.  Fitzhugh  v.  Wilcox,  12 
Barb.  235  ;   Van  Deusen  v.  Sweet,  .51  N.  Y.  (6  Sick.)  378. 

And  where  a  person,  by  inquisition,  has  been  found  to  be  a 
lunatic,  or  habitual  drunkard,  he  cannot,  even  in  lucid  or  sober 
intervals,  bind  himself,  or  his  property.  Therefore,  where  an 
action  was  brought  against  the  indorser  of  a  bill  of  exchange, 
who,  after  the  making  and  indorsing  of  the  bill,  had  been  found 
to  be  an  habitual  drunkard,  upon  a  commission  issued  for  that 
purpose,  it  was  held,  that  after  the  finding  of  the  inquisition,  the 
defendant  was  not  competent  to  waive  notice  of  non-payment 
and  protest.  Wadsworth  v.  Sherman,  14  Barb.  169 ;  S.  C. 
affirmed,  8  N.  Y.  (4  Seld.)  388 ;  Matter  of  Patterson,  4  How.  34. 

It  is  otherwise,  however,  in  respect  to  wills.  The  commission 
oes  not  authorize  the  committee  to  make  a  will  for  his  ward  ; 
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or  to  dictate  to  hini  the  terms  of  it ;  nor  does  it  vest  such  power 
in  the  court.  That  remains  in  the  lunatic,  or  else  it  is  suspendtid 
or  extinguished.  The  law  is,  and  should  be,  that  a  lunatic  or 
habitual  drunkard,  if  of  sufficient  mental  capacity,  may  make  a 
valid  will,  notwithstanding  the  commission.  Lewis  v.  Jones, 
50  Barb.  645 ;  Stone  v.  Damon,  12  Mass.  488 ;  Breed  v.  Pratt, 
18  Pick.  115. 

The  court  has  the  power  to  suspend  the  operation  of  a  com- 
mission and  an  inquisition,  and  no  doubt  the  better  practice 
would  be  to  make  an  application  addressed  to  the  discretion  of 
the  court,  for  an  order  to  suspend  the  operation  of  the  inquisi- 
tion so  far  as  to  allow  the  subject  of  it  to  make  a  testamentary 
disposition  of  his  property,  without  discharging  the  proceedings 
entirely,  or  restoring  to  him  the  full  control  of  his  property, 
for  every  purpose.  Matter  of  Burr,  2  Barb.  Ch.  208 ;  Wads- 
worth  V.  Sherman,  14  Barb.  169  ;  S.  C.  affirmed,  8]Sr.  Y.  (4  Seld.) 
388;  Matter  of  Patterson,  4  How.  .S4.  Such  application  may 
be  made  ex  parte,  or  on  notice  to  the  committee  and  next  of  kin, 
or  as  the  court  may  direct.  Id. 

With  respect  to  acts  done  by  the  lunatic  or  drunkard  before 
the  issuing  of  the  commission,  and  which  are  overreached  by  the 
retrospective  finding  of  the  jury,  the  inquisition  is  presumptive, 
but  not  conclusive  evidence  of  their  invalidity.  Ij  Amour eux  v. 
Crosby,  2  Paige,  422 ;  Matter  of  Patterson,  4  How.  34 ;  Demilt 
V.  Leonard,  11  Abb.  252  ;  S.  C,  19  How.  140  ;  yan  Deusen  v. 
Sweet,  51  N".  Y.  (6  Sick.)  378.  Accordingly,  a  judgment  recov- 
ered in  a  court  of  law  against  a  person  who  has  been  found  a' 
lunatic  or  an  habitual  drunkard,  and  whose  person  and  property 
have  been  placed  in  the  custody  of  a  committee,  will  not  for  that 
reason  be  held  void,  or  even  erroneous.  Sternbergh  v.  School- 
craft, 2  Barb.  153 ;  Orippen  v.  Culver,  13  id.  424 ;  Personfi  v. 
Warren,  14  id.  488.  And  in  a  recent  case  the  court  decided  that 
a  lunatic,  both  before  and  after  a  committee  has  been  appointed 
over  him,  may  be  sued,  and  judgment  entered  and  enforced 
against  him  as  if  he  were  sane,  unless  restrained  by  the  court 
whose  ward  he  is.  Brown  v.  Nichols,  9  Abb.  N.  S.  1 ;  S.  C,  42 
]Sr.  Y.  (3  Hand)  26.  See  Van  Deusen  v.  Sweet,  51  N.  Y.  (6  Sick.) 
378. 

The  proper  remedy  of  the  lunatic  or  of  his  committee  in  such 
case  is  to  apply  to  the  court  appointing  the  committee  to  restrain 
the  prosecution  of  the  suit,  and  to  punish  the  plaintiff  for  a  con- 
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tempt.  Matter  of  Hopper,  5  Paige,  489 ;  Matter  of  Heller,  3 
id.  199  ;  L'  Amour evx  v.  Crosby,  2  id.  422.  And  if  judgment 
lias  been  obtained  the  court  will  also  restrain  the  further  pro- 
ceedings to  enforce  its  collection.  Id.  And  will  set  the  judgment 
aside,  either  on  motion  or  by  action  commenced  for  that  pur- 
pose. Demilt  v.  Leonard,  11  Abb.  252;  S.  C,  19  How.  140. 
See  Van  JDeusen  v.  Sweet,  51  N.  Y.  (6  Sick )  378.  A  power  of 
attorney  is  not  revoked  by  the  subsequent  insanity  of  the  prin- 
cipal, and  the  transactions  of  the  agent  after  the  insanity  of  the 
principal,  and  before  inquisition,  with  persons  ignorant  of  the 
insanity  of  the  principal,  are  binding  upon  the  principal.  Brown 
V.  Nichols,  9  Abb.  N.  S.  1 ;  S.  C,  42  N.  Y.  (3  Hand)  26. 

Section  26.  Setting  aside  inquisition,  new  commission,  etc.  The 
court  may  set  aside  an  inquisition  for  irregularity  in  the  pro- 
ceedings. 

Thus,  the  inquisition  will  be  set  aside  and  a  new  commission 
issued  where  the  alleged  lunatic  or  habitual  drunkard  did  not 
have  notice  of  the  execution  of  the  commission.  Matter  of  Tracy, 
1  Paige,  580.  And  where  a  stranger  is  appointed  committee  with- 
out the  request  of  the  relatives  and  next  of  kin  of  the  lunatic, 
and  without  a  reference  and  without  notice  to  persons  prospect- 
ively interested  in  the  estate,  the  proceedings  may  be  vacated  and 
set  aside  in  order  that  the  application  may  be  renewed.  Lamoree^s 
case,  11  Abb.  274 ;  S.  C,  32  Barb.  122  ;  19  How.  375.  And  also 
where  the  commissioners  interfere  with  the  sheriff  in  the  discharge 
of  his  duties,  as  by  making  out  a  list  of  jurors  and  directing  him 
to  summon  them.  Matter  of  Wager,  6  Paige,  11.  And  where 
the  sheriff,  having  charge  of  the  jury,  improperly  enters  the 
room  and  converses  with  them  on  the  subject  of  their  delibera- 
tions.   Matter  of  Arnhout,  1  Paige,  497. 

Where  it  is  designed  to  set  aside  the  proceedings  for  irregular- 
ity merely,  not  affecting  the  jurisdiction,  the  application  should 
be  made  as  soon  as  the  defect  is  discovered.  2  Yan  Sant.  Eq. 
Pr.  391 

But  the  proceeding  in  case  of  a  jurisdictional  defect  is  abso- 
lutely void,  and  will  be  set  aside  at  any  time  without  reference 
to  the  question  whether  the  person  proceeded  against  be  a  luna- 
tic or  not.  Id. 

It  will  be  sufficient  to  give  the  court  jurisdiction  if  the  jury 
find  that  the  party  is  mentally  incapable  of  the  government  of 
himself  or  the  management  of  his  affairs.    Matter  of  Mason,  1 
Vol.  VI.  — 66 
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Barb.  436.  But,  if  the  inquisition  does  not  conform  to  the  require- 
ments of  the  statute  in  finding  the  party  an  idiot,  or  lunatic,  or 
a  person  of  unsound  mind,  as  the  case  may  be,  but  is  argument- 
ative, or  in  other  respects  defective,  the  court  will  set  it  aside  and 
order  a  new  commission  to  issue.  Id.  ;  Matter  of  Morgan,  7 
Paige,  236. 

The  court  may  also  set  aside  an  inquisition  of  lunacy  upon  a 
mere  examination  of  the  alleged  lunatic  in  connection  with  the 
evidence  produced  before  the  jury,  where,  upon  such  examina- 
tion and  proof,  it  is  evident  that  the  jury  erred  in  their  finding. 
Matter  of  Russell,  1  Barb.  Ch.  38.  But  where  no  change  has  taken 
place  in  the  situation  of  the  lunatic  since  the  execution  of  the 
commission,  it  must  be  a  very  clear  case  of  mistake  or  of  undue 
prejudice  on  the  part  of  the  jury  to  authorize  the  court  to  do 
so.  Id. 

Nor  will  the  court  discharge  an  inquisition  upon  ex  parte  affi- 
davits, contradicting  the  finding  of  the  jury,  without  any  excuse 
being  given  for  neglecting  to  produce  the  deponents  as  witnesses 
before  the  commissioners.  Id.  And  where  there  is  no  room 
whatever  for  doubt  of  the  lunacy  of  the  person  concerned,  the 
court  will  not  set  the  proceedings  aside  for  mere  irrregularity. 
Lamoree's  case,  11  Abb:  274  ;  S.  C,  32  Barb.  122  ;  19  How.  375. 

Section  27.  Suspending  or  superseding  commission.  It  is  pro- 
vided by  the  statute  that  in  case  any  lunatic,  or  other  such  per- 
son, shall  be  restored  to  his  right  mind,  and  become  capable  of 
conducting  his  affairs,  his  real  and  personal  estates. shall  be  re- 
stored to  him.    2  R.  S.  55  (57),  §  24. 

Accordingly,  upon  the  recovery  of  a  lunatic,  or  the  reformation 
of  an  habitual  drunkard,  the  commission  will  be  superseded  or 
suspended.  The  practice  in  such  cases  is  to  apply  to  the  court, 
upon  petition  and  affidavits,  for  an  order  to  suspend  the  opera- 
tion of  the  commission.  The  petition  should  come  from  the 
lunatic  himself,  and  not  from  his  relatives  {Ex  parte  Stanley,  2 
Ves.  Sr.  25),  stating  the  finding  of  the-  inquisition,  etc.,  that  he 
has  recovered  (or,  in  case  of  an  habitual  drunkard,  has  reformed), 
and  praying  that  the  commission  be  superseded  or  discharged. 
The  petition  to  supersede  the  commission  may  be  in  the  follow- 
ing form : 
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Petition  to  supersede  commission. 

{Title  as  in  order  confirming  finding  of  Jury.) 

The  petition  of  J.  W.,  of,  etc. ,  respectfully  shows  :  That  your 
petitioner  has  been  adjudged  a  lunatiCj  and  incompetent  to  man- 
age his  own  aifairs  and  property,  by  virtue  of  an  inquisition  of 
lunacy  heretofore  ordered  by  this  court ;  that  the  property,  real 
and  personal,  of  your  petitioner  has  been  placed  in  the  care  and 
custody  of  J.  S.  W.,  of,  etc.,  who  was  appointed  the  committee 
of  the  person  and  estate  of  your  petitioner  ;  and  the  said  J.  S.  W. 
is  still  such  committee. 

And  your  petitioner  further  shows,  that  he  is  now  of  sound 
mind  and  understanding,  and  entirely  competent  to  manage  his 
own  affairs  and  business,  as  appears  by  the  affidavits  hereto  an- 
nexed, and  which  your  petitioner  can  fully  establish  by  numer- 
ous individuals,  physicians  and  others. 

Your  petitioner,  therefore,  prays,  that  he  may  be  at  liberty  to 
attend  in  open  court,  or  before  a  referee,  for  the  purpose  of  being 
examined  as  to  his  sanity  of  mind,  and  his  competency  to  man- 
age himself  and  his  property  ;  and  that  the  said  commission  and 
inquisition  and  proceedings  therein  may  be  superseded  forth- 
with ;  and  that  a  supersedeas  may  issue  for  that  purpose,  and 
that  a  referee  may  be  appointed  to  take  and  state  the  account  of 
said  committee ;  or  for  such  other  or  further  order  as  may  be 
proper.  J.  W. 

(  Verification  as  in  petition  for  leave  to  traverse.)  . 

Affidavit  annexed. 

{Title  as  in  petition.) 
County  of  .  ss. : 

C.  P.  H ,  of  ,  in  said  county,  being  duly  sworn,  says : 

That  he  is  now  and  has  been  for  the  last  years  a  practicing 

physician  and  surgeon  ;  that  he  is  well  acquainted  with  J.  W., 
of,  etc.,  and  has  been  for  the  last  weeks  in  a  situation  to 

see  him  and  converse  with  him  almost  daily ;  that  deponent 
verily  believes  that  the  said  W.  is  now  perfectly  sane  and  of 
sound  mind,  and  competent  in  every  respect  to  manage  his  own 
affairs  and  business.  And  deponent  further  says,  that  he  be- 
lieves the  said  W.  has  been  of  sound  mind,  and  competent  to 
manage  his  own  affairs  for  weeks  last  past. 

Sworn,  etc.  C.  P.  H. 

Notice  of  the  motion,  with  copies  of  the  papers  upon  which  it 
is  founded,  should  be  served  upon  the  committee,  whose  duty  it 
is  to  oppose  the  suspension  of  the  commission,  if  in  his  opinion 
that  course  is  proper. 
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Notice  of  motion  to  supersede  commission. 

SiE : — Take  notice^  that  a  petition  and  affidavits,  with  copies 
whereof  you  are  herewith  served,  will  be  presented  to  the  supreme 
court  {or  other  court)  at  the  next  special  term  thereof,  to  be  held 
in  the  court-house  in  ,  on  the  day  of  instant,  at 

the  opening  of  court  on  that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard  ;  and  that  upon  reading  and  tiling  the  same  a 
motion  will  be  made  that  the  prayer  of  said  petition  be  granted, 
or  for  such  other  or  further  order 'as  the  court  may  think  proper 
to  grant.  Yours,  etc., 

{Bated,  etc.)  J.  W.  T.,  Attorney  for  petitioner. 

To  J.  S.  W.,  Committee,  etc. 

In  cases  of  opposition,  or  if  the  proof  is  not  entirely  satisfac- 
tory, the  court  will  in  general  order  the  matter  to  be  referred  to 
a  referee  to  take  proof  of  the  facts,  and  also  to  examine  the  luna- 
tic, if  he  thinks  proper,  and  report  to  the  court.  Matter  of 
HanTcs,  3  Johns.  Ch.  567.  But  if  there  be  no  opposition  by  the 
committee,  and  the  court  is  satisfied,  from  an  examination  of  the 
lunatic  and  inspection  of  the  papers,  that  the  application  is  proper, 
it  will  grant  an  order  superseding  the  commission.  lb. 

Order  to  supersede  commission. 
{Title  as  in  petition.)  {At  a  special  term,  etc.) 

On  reading  and  tiling  the  petition  of  J.W.  above  named,  dated 
the  day  of  ,  18    ,  praying  that  the  commission,  inqui- 

sition, etc.,  in  the  above  matter  may  be  superseded,  and  also,  on 
reading  and  filing  the  affidavits  of  and  ,  in  support  of 

said  petition,  and  upon  examining  the  said  J.W.  in  open  court 
as  to  his  sanity  of  mind  and  competency  of  understanding,  it  is 
on  motion  of  J.W.  T.,  attorney  for  said  J.W.,  no  one  appearing 
in  opposition  thereto,  ordered  that  the  commission  of  lunacy 
issued  against  the  said  J.W.  and  the  inquisition  taken  thereon  be, 
and  the  same  is  hereby,  superseded  and  determined  {or  that  the 
commission  of  lunacy  issued  against  the  said  J.  W.  he,  and  the 
same  is  hereby,  suspended  until  the  further  order  of  this  court). 

In  case  of  a  reference  being  ordered  by  the  court,  the  follow- 
ing form  may  be  used : 

Order  of  reference  on  motion  to  supersede  commission. 
{T'itle  as  in  petition.)  {At  a  special  term,  etc.) 

On  reading  and  filing  the  petition  of  J.W.  above  named,  dated 
the  day  of  ,  18    ,  praying  for  an  order  that  the  com- 
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mission  in  this  matter  be  superseded,  and  on  reading  and  filing 
sundry  affidavits  in  support  of  said  petition  and  notice  of  motion, 
and  on  motion  of  Mr.  T.,  attorney  for  the  petitioner,  after  hear- 
ing Mr.  C,  of  counsel  for  the  committee,  it  is  ordered  that  it  be 
referred  to  J.  D.,  Esq.,  residing  in  the  county  of  ,  to  inquire 
and  report  whether  the  said  J.W.  is  of  sound  mind  and  memory, 
and  capable  of  the  government  of  himself  and  management  of 
his  affairs  ;  and  v^hether  the  commission  heretofore  issued  against 
the  said  J.W.,  as  a  lunatic,  may  with  propriety  be  superseded, 
and  the  said  J.W.  be  restored  to  his  personal  liberty  and  the 
management  of  his  property  ;  that  the  said  referee  cause  notice 
to  be  given  of  the  time  and  place  for  conducting  his  examination 
to  the  said  J.W.  and  to  J. S.  W.,  committee  of  the  person  and 
estate  of  the  said  J.W. ;  that  the  said  referee  be  at  liberty  to  ex- 
amine witnesses  under  oath,  and  also  personally  to  examine  the 
said  J.  W.,  if  he  shall  deem  it  advisable  so  to  do  ;  and  that  the 
said  referee  report  his  opinion,  formed  from  the  said  testimony 
and  personal  interview,  with  all  convenient  speed. 

Upon  the  proper  notice  being  given  the  referee  will  examine 
the  lunatic,  and  take  proof  of  his  competency  to  manage  his  own 
affairs,  and  report  the  facts  to  the  court. 

Rtfere^s  report. 

{Title  as  in  petition.) 
To  the  supreme  court  of  the  State  of  New  York  {or  other  court): 

In  pursuance  of  an  order  of  the  supreme  court  {or  other  court) 
made  in  the  above-entitled  matter,  dated  the  day  of  , 

18  ,  by  which  it  was  referred  to  J.  D.,  residing  in  the  county 
of  ,  to  inquire  and  report  whether,  etc.  {then  follow  with 

the  substance  of  the  order),  I,  the  said  referee,  do  report : 

That  I  have  been  attended  by  the  said  J.  W.  and  his  attorney, 
and  by  J.  S.  W.,  the  committee  of  the  person  and  estate  of  the 
said  J.  W.,  after  due  service  upon  them  of  the  notice  required  to 
be  given  to  them  as  aforesaid,  for  that  purpose  ;  and,  after  tak- 
ing proofs  by  the  examination  of  witnesses  produced  before  me, 
and  also  after  a  personal  examination  of  the  said  J.  W.,  I,  the 
said  referee,  am  satisfied  that  the  said  J.  W.  is  of  sound  mind 
and  memory,  and  capable  of  the  control  of  himself,  and  the 
management  of  his  affairs. 

And  I  do  further  report  that  the  commission  heretofore  issued 
against  the  said  J.  W.,  as  a  lunatic,  may,  with  propriety,  be  su- 
perseded, and  the  said  J.W.  restored  to  his  liberty  and  the  man- 
agement of  his  property  {or  may,  with  propriety,  he  suspended 
until  the  further  order  of  the  court). 

All  of  which  is  respectfully  submitted. 

{Dated,  etc.)  J.  D.,  Referee. 
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Order  superseding  commission  on  referees  report. 

(Title  as  in  petition^)  {At  a  special  term,  etc.) 

On  reading  and  filing  the  report  of  J.  D.,  Esq.,  referee,  dated 
the  day  of  ,  18    ,  made  in  pursuance  of  an  order  of 

this  court,  bearing  date  the  day  of  last,  and,  on 

motion  of  J.  W.  T.,  of  counsel  for  the  petitioner,  it  is  ordered 
that  the  said  report,  and  all  things  therein  contained  do  stand 
ratified  and  confirmed. 

And  it  is  further  ordered,  adjudged  and  determined,  and  this 
court,  by  virtue  of  the  power  and  authority  therein  vested,  does 
order,  adjudge  and  determine  that  the  commission  of  lunacy 
issued  against  the  said  J.  W.,  dated  the  day  of  ,  18    , 

and  the  subsequent  proceedings  thereon,  be  forthwith  superseded 
and  determined  {or  suspended  until  the  further  order  of  this 
court). 

The  court  may  direct  an  issue  to  be  made  up  and  tried  by  a 
jury.  Thus,  where  the  lunacy  was  satisfactorily  established  in 
the  first  instance,  and  the  opinion  of  the  court,  after  repeated 
applications  of  the  party  for  a  discharge  of  his  committee,  re- 
mained unchanged,  an  issue  was  ordered  to  be  made  up  and  tried 
by  a  jury,  the  trial  of  the  question  to  be  at  the  expense  of  the 
lunatic  or  his  friends,  and  not  at  the  charge  of  his  estate,  which, 
in  that  case,  consisted  of  personal  property  only,  acquired  by  the 
industry  and  skill  of  his  wife,  and  was  barely  sufficient  for  the 
maintenance  of  the  lunatic' s  family.  Matter  of  M '  Clean,  6  Johns. 
Ch.  440. 

The  court  has  power  to  suspend  the  operation  of  a  commission 
in  whole  or  in  part,  either  indefinitely  or  for  a  limited  time,  where 
there  is  reason  to  believe  the  party  has  not  fully  recovered  or 
there  is  danger  of  a  relapse.  Matter  of  Burr,  2  Barb.  Ch.  208. 
In  such  cases,  where  the  party  is  permitted  to  have  the  control 
of  his  estate,  the  powers  of  the  committee  will  be  suspended.  lb. 
And  the  court  may  suspend  the  operation  of  the  commission  for 
a  particular  purpose  only.  Thus,  where  a  lunatic  had  sufficiently 
recovered  his  reason  to  be  able  to  make  a  will  with  sense  and 
judgment,  the  commission  was  suspended  to  enable  him  to  do 
so.  lb. 

The  commission  cannot  be  superseded  as  to  the  person  and 
retained  as  to  the  estate  ;  it  may,  however,  be  suspended  in  part 
both  as  to  the  person  and  the  estate.  Thus,  where  the  party 
found  to  be  a  lunatic  applied  to  have  the  committee  of  his  per- 
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son  discharged,  alleging  that  he  was  so  far  restored  to  reason  as 
to  be  able  to  govern  himself,  but  made  no  application  for  the 
discharge  of  the  committee  of  the  estate,  the  court  denied  the 
application,  but  so  far  suspended  the  commission,  both  as  to  the 
person  and  the  estate,  as  to  aUow  the  lunatic,  from  time  to  time, 
to  receive  portions  of  the  income  of  his  estate,  and  finally  the 
whole  income ;  and  to  invest  or  expend  it  in  such  manner  as  he 
should  judge  best,  leaving  the  committee  of  the  estate,  in  other 
respects,  in  the  full  control  of  the  property.  Matter  of  Burr,  17 
Barb.  9.    See  Will.  Eq.  Jur.  690. 

Where  a  feigned  issue  has  been  awarded  to  a  party  who  pre- 
viously had  been  found  by  inquisition  to  be  a  lunatic,  and  upon 
the  trial  of  such  issue  he  is  found  not  to  be  of  unsound  mind, 
the  proceedings  upon  the  commission  will  be  discharged,  and 
he  will  be  restored  to  the  full  control  of  his  property.  Matter  of 
Giles,  11  Paige,  638.  See  Wadsworth  v.  Sharpsteen,  8  N".  Y. 
(4  Seld.)  388  (393). 

The  commission  will  be  discharged  where  it  has  remained  un- 
executed for  several  years,  with  costs  to  be  paid  by  the  person 
guUty  of  the  laches.    2  Atk.  52. 

In  respect  to  a  habitual  drunkard  the  court  will  not  discharge 
his  committee  and  restore  the  property  to  him  upon  mere  proof 
of  the  fact  that  he  is  competent  to  manage  his  affairs,  without 
evidence  of  a  permanent  reformation.  Matter  of  Hoag,  7  Paige, 
312.  The  late  court  of  chancery  required,  as  a  general  rule,  as 
evidence  of  a  permanent  reformation,  satisfactory  proof  that  the 
drunkard  has  voluntarily  refrained  from  the  use  of  intoxicating 
liquors  for  at  least  one  year  immediately  preceding  the  applica- 
tion for  the  restoration  of  the  property.  lb. ;  Lewis  v.  Jones,  50 
Barb;  645  (661). 

Section  28.  Affidavit  of  Innatic^  etc.,  and  how  certified.  Where 
a  petition  or  affidavit  is  sworn  to  by  a  person  who  has  been  found 
by  the  inquisition  of  a  jury  to  be  a  lunatic,  the  officer  before 
whom  the  same  is  sworn  should  state  in  the  jurat  that  he  had 
examined  the  petitioner  or  deponent,  for  the  purpose  of  ascertain- 
ing the  state  of  his  mind,  and  whether  he  was  capable  of  under- 
standing the  nature  and  object  of  the  petition  or  affidavit,  and 
that  he  was  apparently  of  sound  mind,  and  capable  of  under- 
standing the  same.    Matter  of  OJiristie,  5  Paige,  242. 

And  where  the  party  is  blind,  the  officer  should  also  certify 
that  the  petition  or  affidavit  was  carefully  and  correctly  read 
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over  to  Mm,  in  the  presence  of  such  officer,  before  it  was  sworn 
to.  Id. 

Certificate  of  officer. 

State  of  New  York,  ) 

County  of  .     \  **' '' 

On  this  day  of  ?  18    ,  before  me  personally  appeared 

the  above-named  J.  W.,  and  made  oath  tli^t  he  has  read  {or 
heard  read)  the  above  petition  (or  affidavit)  subscribed  by  him, 
and  knows  the  contents  thereof,  and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  which  are  therein  stated 
to  be  on  his  information  or  belief,  and  as  to  those .  matters,  he 
believes  it  to  be  true. 

And  I  further  certify,  that  I  have  examined  the  said  J.  W., 
for  the  purpose  of  ascertaining  the  state  of  his  mind,  and  whether 
he  is  capable  of  understanding  the  nature  and  object  of  said 
petition  {or  affidavit),  and  that  he  is  apparently  of  sound  mind, 
and  capable  of  understanding  the  same.  {If  the  party  is  also 
blind,  the  officer  should  certify  as  follotos) :  And  I  further 
certify,  that  before  the  said  petition  {or  affidavit)  was  sworn  to 
by  the  said  J.  W.,  the  same  was  carefully  and  correctly  read 
over  to  him  in  my  presence. 

J.  W.  H.,  Justice  of  the  peace. 

Section  29.  Removing  or  discharging  committee.  The  com- 
mittee of  a  lunatic,  etc.,  may  at  any  time  be  removed  for  miscon- 
duct, on  inquiry  before  a  referee,  or  upon  petition  and  sufficient 
affidavits.    Beach  v.  Bradley,  8  Paige,  146. 

If  the  committee  has  been  guilty  of  gross  negligence  he  will  be 
charged  with  the  costs  of  the  proceedings  against  him  to  obtain 
his  removal  and  the  settlement  of  his  accounts.  Matter  of  Carter, 
3  Paige,  146. 

The  committee  may  also.be  discharged  upon  his  own  applica- 
tion. The  court,  however,  will  not  accept  such  resignation  as  a  mat 
ter  of  course.  It  must  be  satisfied  that  there  is  some  good  reason 
rendering  such  resignation  necessary  or  expedient.  Matter  of 
Miller,  15  Abb.  277. 

Thus,  where  the  committee  found  his  situation  unpleasant  on 
account  of  family  difficulties,  and  asked  to  be  discharged,  the  court 
refused  the  application  upon  the  ground  that  having  voluntarily 
accepted  the  trust  the  committee  could  not  be  discharged  with- 
out some  valid  excuse.    Matter  of  Lytic,  3  Paige,  ^51. 

An  order  removing  the  committee  and  appointing  another  per- 
son in  his  stead  is  a  matter  resting  wholly  in  the  discretion  of  the 
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court,  and  cannot  be  reviewed  upon  appeal.    Matter  of  Orlffin, 
5  Abb.  N.  S.  96. 

Upon  the  removal  or  discharge  of  the  committee  a  referee  will 
be  appointed,  if  necessary,  to  take  and  state  an  account  between 
the  committee  and  the  estate  of  the  lunatic.  And  where  the 
court  designates  a  referee  for  that  purpose,  it  will  be  improper 
for  the  parties  to  substitute  another  referee  in  his  place  without 
the  sanction  of  the  court.    Matter  of  Garter,  3  Paige,  146. 

Section  30.  Kemedies  for  claims  against  estate.  The  court  will 
see  that  the  rights  of  a  person  having  claims  against  the  estate 
of  a  lunatic,  etc.,  are  protected  and  enforced ;  but  it  is  a  contempt 
of  court  for  a  creditor  or  other  person  who  is  informed  of  rhe 
proceedings,  to  sue  such  person,  or  to  levy  an  execution  upon  his 
property,  or  otherwise  to  interfere  with  it,  without  the  sanction 
of  the  court.  L Amour eux  v.  Crosby,  2  Paige,  422  ;  Matter 
of  Belter,  3  id.  199  ;  Matter  of  Hopper,  5  id.  489  ;  Williams 
V.  Estate  of  Cameron,  26  Barb.  172.  And  upon  the  proper  ap- 
plication of  the  committee  the  court  will  restrain  the  enforcement 
of  such  claim.  lb. ;  Crippen  v.  Culmr,  13  Barb.  424  ;  Brown  v. 
Nichols,  9  Abb.  N.  S.  1  (15).  When  a  claim  is  presented  which 
the  committee  refuses  to  pay,  the  proper  course  for  the  creditor 
to  pursue  is  to  apply  to  the  court  by  petition  for  the  payment  of 
his  claim  out  of  the  estate  of  the  lunatic,  or  for  leave  to  establish 
his  claim  by  action  or  by  reference. 

The  application  must  be  upon  petition  and  notice  of  motion. 

Petition  for  order  directing  payment  of  a  claim  out  of  the 
estate  of  a  lunatic,  etc. 

SUPREME  COURT  {or  other  court). 
In  the  matter  of  the  application  of    f 

J.  A.  i 

To  the  supreme  court  of  the  State  of  New  York : 

The  petition  of  J.  A,,  of,  etc.,  respectfully  shows  :  That  J.  W., 
of,  etc.,  is  justly  indebted  to  your  petitioner  in  the  sum  of  $  , 
with  interest  thereon  from  the  day  of  .,  18    ,  for  goods, 

wares  and  merchandise  furnished  to  him  at  his  request,  during 
the  years  and  ;  that  an  account  of  the  goods,  etc.,  so 

furnished,  as  aforesaid,  la  hereto  annexed,  marked  schedule 
"A;"  that  the  items  mentioned  in  that  account  are,  in  all  re- 
spects, correct ;  that  the  goods,  wares  and  merchandise  there 
charged  were,  in  fact,  delivered  to  the  said  J.  W.  at  the  times: 
Vol.  VL  — 57 
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stated  in  said  account,  and  that  no  part  of  said  account  has  been 
paid  or  satisfied  {except  the  sum  of  %  ,  which  is  credited 

therein). 

And  your  petitioner  further  shows,  that  the  said  J.  W.  is  also 
indebted  to  your  petitioner  in  the  further  sum  of  $  ,  with 

interest  thereon  from  the  day  of  >  18    ,  for  the  ser- 

vices and  disbursements  of  your  petitioner,  mentioned  in  the  ac- 
count hereto  annexed,  marked  schedule  "B  ; "  that  the  items  in 
said  account,  last  aforesaid,  are  in  all  respects  correct ;  that  such 
services  and  disbursements  have  in  fact  been  rendered  or  made, 
and  that  no  part  of  said  account  has  been  paid  or  satisfied  {except 
the  sum  of  $  ,  therein  stated). 

And  your  petitioner  further  shows,  that  he  is  informed,  and 
believes,  that  the  said  J.  W.  has  been  declared  a  lunatic  by  the 
supreme  court  {or  other  court),  and  that  J.  S.  W.,  residing  at  , 
in  said  county,  is  now  the  committee  of  his  person  and  estate  ; 
and  that  he  has  been  such  committee  for  months  last  past. 

Your  petitioner  further  shows  that  he  has  duly  presented  the 
said  accounts  {or,  has  caused  the  said  accounts  to  he  duly  pre- 
sented) to  the  said  committee  for  payment ;  but  the  said  com- 
mittee declined  {or  refused,  or  has  neglected)  to  pay  the  same,  or 
any  part  thereof ;  and  the  sum  of  $  ,  with  interest  as  afore- 

said, is  now  justly  due  thereon  to  your  petitioner. 

Your  petitioner  therefore  prays,  that  an  order  may  be  entered 
directing  the  said  committee  to  pay  to  your  petitioner  the  amount 
of  his  accounts  aforesaid  {or  the  balance  due  thereon),  to-wit : 
the  sum  of  $  ,  with  interest  thereon  from  the  day  of 

,18  ;  or  that  a  reference  may  be  ordered  to  pass  upon 
the  said  accounts ;  or  that  your  petitioner  may  have  leave  to 
bring  an  action  against  the  said  committee  to  establish  and  ad- 
just the  said  accounts  and  the  amount  due  him  upon  the  same, 
or  for  sueh  other  or  further  order  as  the  court  may  think  proper 
to  make.  J-  A. 

H.  W.  C,  Atfy  for  petitioner. 

{Verification  as  in  petition  for  commission.) 
{Schedule  "A,"  referredto  inpetition.) 
{Schedule  "5,"  referredto  inpetition) 
Ngtice  of  motion,  with  a  Copy  of  the  petition,  must  be  served 
upon  the  committee. 

Notice  of  motion  to  compel  payment  of  claim. 

^{Tittle  as  in  the  petition) 

SaR-  — Take  notice.,  that  I  shall  apply  to  the  next  special  term 
lof  the  supreme  court  (or  o^^er  court),  to  be  held  at  the  court- 
house, in  .,  ©n  the  day  of  next,  at  the  opening  of 
the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
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heard,  for  an  order,  that  the  prayer  of  the  petition,  hereto  an- 
nexed, be  granted  with  costs,  to  be  paid  out  of  the  estate  of  J.  W., 
a  lunatic,  or  for  such  other  or  farther  order  as  the  court  may 
think  proper  to  give  ;  which  motion  will  be  founded  upon  the 
petition,  with  a  copy  of  which  you  are  herewith  served. 

{Dated,  etc.)  H.  W.  C, 

Attorney  for  petitioner. 

To  J.  S.  "W.,  Committee  of  J.  W.,  a  lunatic. 

If  the  court  is  satisfied  that  the  claim  is  justly  due,  the  com- 
mittee will  be  ordered  to  pay  it  out  of  the  estate.  But  if  it  be 
doubtful  or  disputed,  a  reference  will  be  ordered,  or  the  creditor 
will  be  permitted  to  bring  an  action  to  establish  his  claim,  as 
may  be  proper  from  the  particular  circumstances  of  the  case. 
L  Amoureux  v.  Crosby,  2  Paige,  422  ;  Matter  of  Heller,  3  id. 
199  ;  Matter  of  Hopper,  5  id.  489 ;  Williams  v.  Estate  of  Cam- 
eron, 26  Barb.  172 ;  Soverhill  v.  Dickson,  5  How.  109  ;  S.  C,  3 
Code  R.  162. 

A  reference,  however,  will  be  preferred,  which  wUl  be  under 
the  control  of  the  court,  especially  where  the  creditor  had  notice 
of  the  lunacy  at  the  time  the  debt  was  contracted.  Thus,  where 
property  was  purchased  by  a  lunatic,  which  he  afterward  pur- 
posely injured  and  destroyed  before  it  had  been  paid  for,  upon 
an  application  by  the  vendors,  for  leave  to  commence  an  action 
against  the  committee  of  tne  lunatic  for  the  damage  done  by  the 
lunatic,  the  court  denied  the  application,  and  referred  it  to  a 
referee,  to  take  proof  as  to  the  facts  and  circumstances  and  to  report 
the  same  to  the  court,  with  his  opinion  thereon.  Williams  v. 
Estate  of  Cameron,  26  Barb.  172. 

Order  of  payment. 

{At  a  special  term,  etc ) 
{Title  as  in  the  order  confirming  the  finding  of  jury) 
{Title  as  in  the  petition  of  the  claimant.) 
On  reading  and  filing  the  petition  of  J.  A.,  of,  etc.,  dated  the 
day  ot  5  18    ,  praying  for  an  order  requiring  J.  S. 

W.,  committee  of  the  person  and  estate  of  the  above-named  luna- 
tic, to  pay  the  accounts  and  demands  stated  in  said  petition, 
etc.  ;  and  after  hearing  H.  W.  C,  Esq.,  attorney  for  the  peti- 
tioner, and  G.  H.  S.,  counsel  for  the  said  committee,  it  is  ordered* 
that  the  committee  of  the  estate  of  J.  W.,  above  named,  pay  to 
the  said  petitioner,  or  to  his  attorney,  within  days  from  the 

service  or  a  copy  of  this  order  upon  him,  the  amount  of  the  said 
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petitioner's  claims,  mentioned  in  said  petition,  and  which  are 
here  adjusted  at  the  sum  of  $  ,  and  interest  thereon  from 

the  day  of  ,  18    .    And  it  is  further  ordered,  that  the 

said  committee  pay  to  the  attorney  for  the  said  petitioner  $10  costs 
of  this  application  ;  {or,  in  case  of  reference,  from  the  asterisk 
proceed) :  that  it  be  referred  to  G-.  R.,  Esq.,  residing  in  the  county 
of  ,  to  pass  upon  and  adjust  the  several  accounts  and  de- 

mands of  the  said  petitioner  mentioned  in  the  said  petition,  and 
to  determine  the  amount  justly  due  the  said  petitioner  thereon  ; 
and  that  the  said  referee  make  his  report  to  the  court  with  all 
convenient  speed ;  or,  that  J.  A.,  above  named,  have  leave  to 
bring  an  action  in  the  supreme  court  {or  other  court),  against  J. 
S.  W.,  the  committee  of  said  lunatic,  for  the  purpose  of  estab- 
lishing and  adjusting  the  claims  and  accounts  mentioned  in  said 
petition,  and  the  amount  due  thereon,  if  any  thing,  to  the  said 
petitioner. 

And  that  the  said  petitioner,  if  he  shall  think  proper  so  to  do, 
may.  join  the  said  J.  W.,  as  a  party  defendant,  in  said  action. 

If  the  court  order  a  reference,  the  referee  will  proceed  in  the 
usual  manner,  and  after  having  taken  the  testimony  and  other 
proofs  presented,  will  make  his  report  to  the  court.  Upon  the 
coming  in  of  his  report,  it  must  be  filed,  and  a  note  of  the  date 
of  filing  entered  by  the  clerk  in  the  proper  book  under  the  title 
of  the  proceeding  ;  and  such  report  will  become  absolute  and 
stand  as  in  all  things  confirmed,  unless  exceptions  thereto  are 
filed  and  served  within  eight  days  after  the  service  of  notice  of 
the  filing  of  the  same.  If  exceptions  are  filed  and  served  within 
such  time,  the  same  may  be  brought  to  a  hearing  at  any  special 
term  thereafter,  on  the  notice  of  any  party  interested  therein. 
Sup.  Court  Rule  39. 

The  lunatic  or  drunkard  should  be  made  a  party  defendant, 
in  an  action  to  establish  a  claim  against  his  estate,  in  order  to 
render  the  proceedings  binding  upon  him  in  the  event  of  the 
commission  being  superseded  before  the  suit  is  terminated.  New 
V.  New,  6  Paige,  237  ;  Beach  v.  Bradley,  8  id.  146. 

The  committee  may  be  compelled  to  comply  with  the  order  of 
the  court  by  a  summary  proceeding.  Thus,  where  the  court 
settled  and  adjusted  the  amount  due,  and  directed  the  committee 
to  pay  the  same,  together  with  the  costs  of  the  application,  out 
of  the  estate  of  a  drunkard,  upon  the  committee  failing  to  com- 
ply with  the  order,  the  court  held,  that  the  proper  course  for  the 
creditor  to  pursue  was  to  compel  the  committee  to  comply  with 
the  order  by  summary  proceedings  ;  and  that  it  was  error  for  the 
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court  to  direct  an  action  to  be  brought  for  such  neglect  or  refusal. 
Beach  v.  Bradley,  8  Paige,  144. 

Section  31.  Duty  and  authority  of  committee.  By  the  terms 
of  the  statute  the  court  has  the  care  and  custody  of  all  idiots, 
lunatics  and  habitual  drunkards,  and  also  of  their  real  and  per- 
sonal estates.  2  R.  S.  52,  (53),  §  1 ;  Laws  1874,  chap.  446,  tit.  2, 
§  1.  After  inquisition  found  this  trust  is  delegated  to  a  commit- 
tee ;  and  thereafter  the  custody  of  both  the  person  and  estate, 
through  the  committee,  is  deemed  the  custody  of  the  court ;  and 
the^committee,  so  far  as  he  acts  within  the  scope  of  his  authority, 
is  entitled  to  the  protection  of  the  court. 

The  committee,  under  the  supervision  of  the  court,  has  entire 
control  of  the  person  of  the  lunatic.  It  is  his  paramount  duty  to 
attend  to  the  personal  wants  and  comfort  of  his  ward,  and  to  fur- 
nish him,  so  far  as  the  funds  in  his  hands  will  permit,  with  all 
proper  recreations  and  amusements  consistent  with  his  former 
habits  of  life,  and  the  nature  of  the  case  will  admit ;  and  to  avail 
himself  of  medical  advice  and  all  other  reasonable  means  that 
may  tend  to  the  restoration  of  such  ward.  Matter  of  Burr,  17  Barb. 
9  (14) ;  S.  C,  2  Barb.  Ch.  208.  The  care,  health  and  comfort  of 
the  lunatic  alone  must  be  considered  ;  and  this  without  reference 
to  the  interests  of  the  next  of  kin  and  expectants.-  Id. ;  Ex  parte 
Chumley,  1  Ves.  Jr.  296  ;  Ex  parte  Baker,  6  Ves.  8.  Therefore, 
where  the  property  of  a  lunatic  was  large,  the  court  allowed  the 
committee  to  furnish  him  with  a  traveling  companion  to  attend 
him  on  his  journeys  and  elsewhere,  and  to  whom  a  salary  was 
paid.  And  in  the  same  case  the  committee  of  the  estate  was  per- 
mitted to  employ  a  clerk,  at  an  annual  salary,  to  be  paid  out  of 
the  funds  of  the  estate ;  and  also  to  pay  the  committee  of  the 
person  a  salary.  Matter  of  Burr,  17  Barb.  9  ;  S.  C,  2  Barb. 
Ch.  208. 

Such  allowances  are  discretionary  with  the  court,  and  will 
depend  upon  the  amount  of  property  to  be  managed,  and  other 
circumstances  of  the  case.  Id. ;  Matter  of  Livingston,  9  Paige, 

440. 

The  committee  is  responsible  for  the  consequences  of  his  neg- 
lect to  take  proper  care  of  his  ward.  Matter  of  Lynch,  5  Paige, 
120.  He  will  not,  however,  be  limited  to  the  income  of  the  luna- 
tic in  respect  to  his  maintenance,  but  the  whole  estate,  under 
direction  of  the  court,  may  be  expended  in  his  support,  after 
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which,  upon  application  of  the  committee,  and  upon  the  report 
of  the  referee,  the  court  will  order  the  lunatic  to  be  delivered 
over  to  the  overseers  of  the  poor.    M^ Farlan,  2  Johns.  Ch.  440. 

A  recent  act  provides  that,  "whenever  any  person,  who  is 
possessed  of  sufficient  property  to  maintain  himself,  becomes,  by 
lunacy  or  otherwise,  so  far  disordered  in  his  senses  as  to  endanger 
his  own  person  or  the  person  or  property  of  others,  it  shall  be 
the  duty  of  the  committee  of  his  person  and  estate  to  provide  a 
suitable  place  for  his  confinement,  and  to  confine  and  maintain 
him  in  such  manner  as  shall  be  approved  by  the  proper  legal 
authority ;  and  in  every  case  of  lunacy  hereafter  occurring  the 
lunatic  shall  be  sent  within  ten  days  to  some  State  lunatic  asy- 
lum, or  to  such  public  or  private  asylum  as  may  be  approved  by 
a  standing  order  or  resolution  of  the  supervisors  of  the  county." 
Laws  of  1874,  chap.  446,  title  1,  art.  3,  §  37.  The  superintendents 
and  overseers  of  the  poor  are  severally  enjoined  to  see  that  this 
provision  be  carried  into  eflfect  in  the  most  humane  and  speedy 
manner,  as  well  in  case  the  lunatic  or  his  relatives  are  of  suffi- 
cient ability  to  defray  the  expenses  as  in  case  of  a  pauper.  lb. 

Where  the  lunatic  resides  in  another  State,  and  has  property 
in  the  hands  of  his  committee,  who  was  appointed  such  at  the 
place  of  the  lunatic's  residence,  that  property  is  the  primary 
fund  for  his  support,  and  should  be  first  applied  for  that  pur- 
pose by  the  committee  of  his  person.  Matter  of  Taylor,  9 
Paige,  611. 

The  powers  and  duty  of  the  committee  of  the  estate  of  an  idiot, 
lunatic  or  habitual  drunkard,  like  those  of  a  receiver,  are  limited 
to  such  as  are  specially  conferred  upon  him  by  the  order  appoint- 
ing him,  and  by  the  practice  of  the  court.  His  power  extends  to 
the  care  and  custody  of  both  the  real  and  personal  estate,  "  so  that 
the  same  shall  not  be  wasted  and  destroyed."  2  K.  S.  52,  §  1  ; 
Laws  of  1874,  chap.  446,  title  2,  §  1.  As  a  general  rule,  however, 
he  cannot  enter  into  a  contract  respecting  the  property  under  his 
control  without  the  authority  of  the  court. 

Although  the  committee  ought  not  to  vary  the  nature  of  the 
property  so  as  to  affect  the  right  of  succession,  yet  he  may  do 
so  under  the  direction  of  the  court  when  it  becomes  necessary 
for  the  benefit  of  the  lunatic.  Matter  of  Salisbury,  3  Johns. 
Ch.  347  ;  Ex  parte  Chumley,  1  Ves.  Jr.  296  ;  Ex  parte  Baker,  6 
id.  8.  Therefore,  when  the  interest  of  the  lunatic  requires  it,  the 
court  will  direct  the  real  estate  to  be  converted  into  personal,  or 
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the  personal  into  real.     Matter  of  Salisbury,  3  Johns.  Ch.  347  ; 
Matter  of  Livingston,  9  Paige,  440. 

When  the  personal  property  and  the  rents,  profits  and  income 
of  the  real  estate  of  any  idiot,  etc.,  shall  be  insufficient  for  his 
maintenance,  or  that  of  his  family,  or  for  the  education  of  his 
children,  it  shall  be  the  duty  of  the  committee  of  his  estate  to 
apply,  by  petition,  to  the  supreme  court,  or  to  the  court  having 
jurisdiction,  for  authority  to  mortgage  or  sell  the  whole,  or  so 
much  of  the  real  estate  as  shall  be  necessary  for  that  purpose  ; 
upon  which  the  same  reference  and  proceedings  shall  be  had, 
and  a  like  order  shall  be  entered,  as  directed  by  the  statute  (see 
Laws  of  1874,  chap.  446,  title  2,  §  9),  and  the  court  shall  direct 
the  manner  in  which  the  proceeds  of  such  sale  shall  be  secured, 
and  the  income  or  produce  thereof  appropriated.  Laws  of  1874, 
chap.  446,  title  1,  art.  3,  §  38. 

Under  the  provision  of  the  statute  the  court  has  the  custody 
and  control  of  the  person  and  estate  of  an  habitual  drunkard, 
and  can  exercise  that  control  by  means  of  a  committee,  who  has 
the  right  to  fix  the  residence  of  such  drunkard,  and  is  responsi- 
ble for  the  consequences  of  his  neglect  to  take  proper  care  of 
him.  The  court  wUl  aid  and  protect  the  committee  in  the  proper 
exercise  of  his  duty,  and  give  him  directions  upon  the  subject 
when  necessary.  Therefore,  where  a  third  person,  without  the 
consent  and  against  the  wishes  of  the  committee,  has  the  custody 
of  or  harbors  the  drunkard,  the  committee  should  apply  to  the 
court  ex  parte  for  an  order  that  such  person  deliver  the  drunk- 
ard up  to  the  committee,  or  cease  from  harboring  him  ;  and  if 
such  order  is  disobeyed  the  party  will  be  punished  for  a  con- 
tempt of  court.    Matter  of  Lync7i,  5  Paige,  120. 

If  the  committee  find  that  any  person  is  furnishing  the  drunk- 
ard vvi4h  the  means  of  intoxication,  he  should  apply  to  the  court 
for  protection  against  such  misconduct.  Matter  of  Heller,  3 
Paige,  199.  Therefore,  where  the  vendors  of  intoxicating  liquors 
continued  to  furnish  the  same  to  an  habitual  drunkard  against 
the  wishes  of  his  committee,  the  court  made  an  order  prohibit- 
ing them  from  doing  so,  upon  pain  of  being  held  liable  for  a 
criminal  contempt,  and  directed  the  committee,  in  case  of  a  dis- 
obedience of  the  order,  to  apply  to  the  court  to  punish  the 
offenders,  or  to  lay  the  case  before  the  grand  jury,  that  they 
might  be  proceeded  against  by  indictment.  Matter  of  Hoag. 
7  Paige,  312. 
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The  court  may  order  an  habitual  drunkard  to  be  confined  in  a 
lunatic  asylum,  if  it  should  be  necessary  for  his  reformation,  and 
also  order  his  real  estate  to  be  sold  to  pay  the  expenses  of  his 
support  while  there.  Id. 

In  case  of  the  death  of  a  lunatic,  etc.,  during  the  state  of  inca- 
pacity,  the  power  of  his  committee  ceases,  and  thereupon  his  real 
estate  will  descend  to  his  heirs,  and  his  personal  estate  be  dis- 
tributed according  to  law,  the  same  as  if  he  had  been  of  sound 
mind  and  memory,  and  capable  of  conducting  his  own  aflairs. 
Laws  1865,  chap.  724  ;  Laws  1874,  chap.  446,  title  2,  §  29.  There 
is  nothing,  however,  in  the  act  just  cited  that  will  affect  the  pro- 
visions of  any  last  will  and  testament  duly  made,  and  which 
shall  be  duly  admitted  to  probate.  Id.  See  original  section,  2  R. 
S.  55,  §  25. 

a.  Might  of  committee  to  bring  suit  in  Ms  own  name.  The 
statute  provides  that  the  committee  may  sue  in  his  own  name  for 
any  debt,  claim  or  dema'ud  transferred  to  him,  or  to  the  posses- 
sion and  control  of  which  he  is  entitled  as  such  committee,  and 
when  ordered  or  authorized  to  sell  such  demands  the  purchaser 
thereof  may  sue  and  recover  therefor  in  his  own  name,  but  shall 
give  such  security  for  costs,  to  the  defendant,  as  the  court  in 
which  such  suit  is  brought  may  direct.  Laws  1845,  chap.  112, 
§  2  -,  Laws  1874,  chap.  446,  title  2,  §  5.  Therefore  the  committee 
of  an  habitual  drunkard  may  bring  an  action  in  his  own  name, 
and  without  describing  himself  as  committee,  upon  a  promissory 
note  which  he  has  received  as  such  committee.  Davis  v.  Carpen- 
ter, 12  How.  287;  Thomas  v.  Bennett,  56  Barb.  197  (201). 

All  actions,  however,  other  than  those  named  in  the  statute 
must  be  brought  in  the  name  of  the  lunatic,  for  no  rule  of  law 
is  better  settled  than  that  a  lunatic,  by  the  appointment  of  a  com- 
mittee, loses  none  of  his  estate,  rights  of  property  or  rights  of 
action  ;  accordingly,  all  suits  affecting  his  preson  or  property 
must  be  prosecuted  in  his  own  name.  McKillip  v.  McKillip,  8 
Barb.  552  ;  Person  v.  Warren,  14  id.  488. 

Section  32.  Filing  inventory  and  account  by  committee.  It  is 
made  the  duty  of  the  committee,  within  six  months  after  his  ap- 
pointment, to  file  with  the  clerk  in  whose  office  the  appointment 
of  the  committee  is  entered,  a  just  and  true  inventory  of  the  whole 
real  and  personal  estate  of  such  idiot,  lunatic  or  other  person, 
stating  the  income,  and  profits  thereof,  and  the  debts,  credits  and 
effects,  so  far  as  the  same  shall  have  come  to  the  knowledge  of 
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such  committee.  He  must  also  file  in  the  office  of  the  clerk  afore- 
said a  semi-annual  account  thereafter,  under  oath,  and  of  the 
disposition  made  of  the  income  of  such  estate ;  and  whenever  any 
property  belonging  to  such  estate  shall  be  discovered,  after  the 
liling  of  any  inventory,  it  shall  be  the  duty  of  such  committee  to 
file,  as  aforesaid,  a  just  and  true  account  of  the  same  from  time 
to  time  as  the  same  shall  be  discovered.  2  R.  S.  63  (55),  §  8,  as 
amended  by  Laws  1874,  chap.  446,  title  2,  §  3. 

Such  inventories  must  be  verified  by  the  oath  of  the  committee, 
to  be  taken  before  a  judge  of  any  court  of  record  ;  and  the  filing 
thereof  may  be  compelled  by  the  order  and  process,  usual  in 
such  cases,  of  the  court  which  appointed  the  committee. 

If  the  committee  neglects  to  file  an  inventory,  or  to  render  his 
accounts  regularly  under  oath,  in  the  final  settlement  every  pre- 
sumption will  be  taken  most  strongly  against  him.  Matter  of 
Carter,  3  Paige,  146  ;  Matter  of  Seaman,  2  id.  409. 

a.  Liability  of  committee  to  account.  A  lunatic  or  habitual 
drunkard,  by  his  next  friend,  may  call  the  committee  to  account 
at  any  time,  or  require  him  to  give  additional  security,  if  the  cir- 
cumstances of  the  case  seem  to  demand  it,  and  he  may  apply  for 
the  removal  of  such  committee  and  the  appointment  of  another. 
The  proceedings  wUl  be  founded  upon  petition,  and  conducted 
in  precisely  the  same  manner,  before  the  referee,  and  subse- 
quently upon  the  coming  in  of  the  report,  as  in  cases  of  the 
accounting  of  a  general  guardian.  MonellY.  Monell  5  Johns. 
Ch.  283. 

The  committee,  however,  cannot  be  called  to  account  for  the 
lunatic's  property,  in  an  action  brought  by  the  wife,  to  which 
the  lunatic  is  not  a  party,  and  notwithstanding  the  husband  has 
abandoned  her  and  left  the  State.    Jlay  v.  Warren,  8  Paige,  609. 

b.  Accounting  by  committee  after  the  termination  of  Ms  trust. 
The  committee  is  also  required  to  render  an  account  at  the  termi- 
nation of  the  trust  estate.  The  trust  may  be  terminated  in  a 
variety  of  ways.  Thus,  by  the  death  of  the  lunatic,  etc.,  or,  by 
superseding  the  inquisition,  upon  the  lunatic  or  habitual  drunk- 
ard being  restored  to  his  right  mind,  and  becoming  capable  of 
conducting  his  affairs ;  also  by  the  death  or  resignation  of  the 
committee,  and  by  the  removal  of  the  committee  for  misconduct 
or  other  cause  shown,  in  which  latter  case  a  new  committee  will 
be  appointed  and  the  trust  continued.  See  2  R.  S.  55  (57),  §  24  ; 
Matter  of  Lytle,  3  Paige,  251 ;  Matter  of  Crumb,  2  Johns.  Ch.  439. 

Vol.  VL— 58 


458  SPECIAL  PROCEEDmGS,  ETC. 

Compeusation  of  committee. 

The  proceedings  upon  the  death,  resignation  or  removal  of  a 
committee,  and  the  mode  of  accounting  consequent  thereon,  do 
not  essentially  differ  from  those  to  be  taken  under  similar  cir- 
cumstances in  the  case  of  a  general  guardian.  Ex  parte  IlcTies- 
ter,  7  Ves.  348 ;  Skidmore  v.  Davies,  10  Paige,  316 ;  Matter  of 
Kennedy,  5  id.  244 ;  Matter  of  Cooper,  2  id.  34. 

Upon  restoring  to  the  lunatic  or  habitual  drunkard  his  estate, 
after  the  inquisition  has  been  superseded,  an  accounting  will  be 
required,  unless  the  parties  can  agree.  The  proceeding  is  upon 
petition,  and  upon  the  coming  in  of  the  referee's  report  showing 
that  the  lunatic,  etc.,  has  recovered  his  faculties,  and  is  of  sound 
mind,  an  order  will  be  made  directing  the  lunatic's  real  and  per- 
sonal property  to  be  restored  to  him,  and  also  referring  it  to  a 
referee  to  take  and  state  the  accounts  of  the  committee.  Matter 
of  Clapp,  20  How.  385. 

Section  33.  Compensation  of  committae.  The  committee  of  the 
estate  of  an  idiot,  lunatic  or  habitual  drunkard  is  not  entitled^to 
any  other  compensation  for  his  services  than  that  which  is 
allowed  by  law  to  executors  and  administrators.  Matter  of  Liv- 
ingston, 9  Paige,  440 ;  Clinch  v.  Eckford,  8  id.  412 ;  Matter  of 
the  Bank  of  Niagara,  6  id.  213 ;  Yanderheyden  v.  Yanderheyden, 
2  id.  287. 

The  compensation  to  be  allowed  to  executors  and  administra- 
tors by  the  statute : 

1.  For  receiving  and  paying  out  all  sums  of  money  not  exceed- 
ing $1,000  shall  be  at  the  rate  of  $5  per  cent ; 

2.  For  receiving  and  paying  out  any  sums  exceeding  $1,000 
and  not  amounting  to  $10,000,  it  shall  be  at  the  rate  of  $2.50  per 
cent ; 

3.  And  for  all  sums  of  above  $10,000,  at  the  rate  of  $1  per 
cent. 

And  in  all  cases  such  allowance  shall  be  made  for  their  actual 
and  necessary  expenses  as  shall  appear  just  and  reasonable. 
Laws  1863,  chap.  362,  §  8. 

Where  more  than  one  person  is  appointed  committee  of  the 
estate,  the  compensation  will  be  apportioned  among  them  in  the 
manner  prescribed  by  the  statute.  Id. 

The  rule  in  respect  to  compensation  does  not,  however,  apply 
to  the  committee  of  the  person.  The  court  will  allow  a  salary, 
or  provide  some  other  reasonable  compensation  for  the  services 
of  the  committee  of  the  person,  to  be  paid  out  of  the  estate.    Bnt 
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such  allowance  is  in  the  discretion  of  the  court,  and  will  depend 
upon  the  value  of  the  estate,  the  nature  of  the  services  to  be  per- 
formed, and  the  peculiar  circumstances  of  the  case.  Matter  of 
Burr,  17  Barb.  9.  The  amount  should  be  fixed  by  order  of  the 
court  prior  to  the  accounting,  and  when  a  separate  committee  of 
the  estate  has  been  appointed,  it  should  be  paid  by  and  passed 
to  the  credit  of  such  committee  in  his  accounts  before  the 
referee. 

Section  SI.  Power  of  the  court  over  lunatic's  estate.  In  respect 
to  the  control  which  the  court  has  over  the  estate  of  a  lunatic, 
Lord  Eldon  remarked:  "When  the  court  is  called  upon  to 
make  an  allowance,  it  has  nothing  to  consider  but  the  situation 
of  the  lunatic  himself,  always  looking  to  the  probability  of  his 
recovery,  and  never  regarding  the  interest  of  the  next  of  kin. 
With  this  view  only,  in  cases  where  the  estate  is  considerable, 
and  the  persons  who  will  probably  be  entitled  to  it  hereafter  are 
otherwise. unprovided  for,  the  court,  looking  at  what  it  is  likely 
the  lunatic  himself  would  do,  if  he  were  in  a  capacity  to  act,  will 
make  some  provision  out  of  the  estate  for  those  persons.  So, 
where  a  large  property  devolves  upon  an  elder  son,  who  is  a 
lunatic,  as  heir  at  law,  and  his  brothers  and  sisters  are  slenderly 
or  not  at  all  provided  for,  the  court  will  make  an  allowance  to 
the  latter  for  the  sake  of  the  former,  upon  the  principle  that  it 
would  naturally  be  more  agreeable  to  the  lunatic,  and  more  for 
his  advantage,  that  they  should  receive  an  education  and  main- 
tenance suitable  to  his  condition  than  that  they  should  be  sent 
into  the' world  to  disgrace  him  as  beggars.  So,  also,  where  the 
father  of  a  family  becomes  a  lunatic,  the  court  does  not  look  at 
the  mere  legal  demands  which  his  wife  and  children  may  have 
upon  him,  and  which  amount,  perhaps,  to  no  more  than  may 
keep  them  from  being  a  burden  on  the  parish  ;  but  considering 
what  the  lunatic  would  probably  do,  and  what  it  would  be  ben- 
eficial to  him  should  be  done,  makes  an  allowance  for  them  pro- 
portioned to  his  circumstances. 

' '  The  court  does  nothing  wantonly,  or  unnecessarily,  to  alter 
the  lunatic's  property,  but,  on  the  contrary,  takes  care  for  his 
sake  that,  if  he  recovers,  he  shall  find  his  estate  as  nearly  as  pos- 
sible in  the  same  condition  as  he  left  it ;  applying  the  property 
in  the  mean  time  in  such  manner  as  the  court  thinks  it  would 
have  been  wise  and  prudent  in  the  lunatic  himself  to  apply  it, 
in  case  he  had  been  capable."     Ex  parte  Whitbread,2  Mer.  99 
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(102).  See  Parses  Merchant's  case,  11  Abb.  N.  S.  209  ;  S.  C, 
3  Daly,  529. 

The  court  has  power  to  provide  for  keeping  up  the  family 
establishment  of  the  lunatic,  with  the  same  number  of  domestics 
that  had  been  customary  previous  to  the  lunacy  ;  for  the  sup- 
port of  persons  not  next  of  kin,  and  whom  the  lunatic  is  under 
no  legal  obligation  to  support,  where  it  satisfactorily  appears 
to  the  court  that  the  lunatic  himself  would  have  provided  for 
the  support  of  such  persons,  if  he  had  been  of  sound  mind  ;  and 
also  for  the  education  of  persons  whom  he  had  adopted  as  chil- 
dren while  he  was  in  a  sound  state  of  mind.  Matter  of  Heeney, 
2  Barb.  Ch.  326. 

The  court  also  may  authorize  the  committee  to  place  at  the 
disposal  of  the  lunatic  small  sums  of  money  for  charitable  pur- 
poses, so  long  as  he  is  competent  to  judge  of  the  claims  of  appli- 
cants. And  also  permit  the  committee  to  pay  for  the  support  of 
the  institutions  of  religion,  in  the  church  in  which  the  lunatic 
and  his  family  have  been  accustomed  to  worship,  such  sums  as 
the  lunatic  from  time  to  time  may  desire  him  to  pay,  for  that 
purpose,  not  exceeding  the  amount  which  the  lunatic  had  been 
in  the  habit  of  paying  annually,  before  his  faculties  became 
impaired.  Id.  . 

The  committee,  however,  will  not  be  allowed  to  expend  any 
part  of  the  estate  for  charitable  objects,  for  which  the  lunatic 
was  not  in  the  habit  of  contributing  while  competent  to  manage 
his  affairs.  Id. 

It  is  almost  a  matter  of  course  to  make  an. allowance  i"n  favor 
of  the  children,  or  other  descendants  of  the  lunatic,  who  will 
inherit  his  estate  in  case  of  his  death,  and  where  there  is  but  lit- 
tle hope  of  his  recovery.  Matter  of  Willoughby,  11  Paige,  257. 
The  adult  children,  however,  who  are  competent  to  support 
themselves,  will  be  required  to  stipulate  that  the  amounts  ad- 
vanced to  them  respectively  shall  be  brought  into  hotch-pot  upon 
the  death  of  the  lunatic,  if  any  part  of  the  estate  shall  come  to 
them  under  the  statute  of  distributions. 

This  principle,  of  considering  the  allowance  as  an  advance,  to 
be  brought  into  hotch-pot  in  distribution,  has  not,  however,  been 
extended  to  children  of  the  lunatic,  who  were  sickly  or  decrepit, 
so  as  to  give  them  a  special  claim  upon  the  estate  of  the  lunatic 
for  a  support.  The  court,  in  such  cases,  acts  for  the  lunatic,  and 
in  reference  to  his  estate,  as  it  supposes  the  lunatic  himself 
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would  have  acted  if  he  had  been  of  sound  mind.  lb.  See  Par  see 
Merchant's  case,  3  Daly,  529  ;  S.  C,  11  Abb.  JST.  S.  209. 

Section  35.  Costs  of  proceedings.  The  costs  of  proceedings 
under  the  statute,  relating  to  idiots,  lunatics  and  habitual  drunk- 
ards, are  in  the  discretion  of  the  court.  Code,  §  306  ;  Hinds  v. 
Myers,  4  How.  356  ;  S.  C,  3  Code  R.  48. 

It  is,  therefore,  provided  by  a  rule  of  the  supreme  court  that 
the  committee  of  a  lunatic,  idiot  or  drunkard  may  pay  to  the 
petitioner  on  whose  application  the  commission  was  issued,  or  to 
his  attorney,  the  costs  and  expenses  of  the  application  and  of  the 
subsequent  proceedings  thereon,  including  the  appointment  of 
the  committee,  and  without  an  order  of  the  court  for  the  payment 
thereof,  when  the  bill  of  such  costs  and  expenses  has  been  duly 
taxed  and  filed  with  the  clerk  in  whose  office  the  appointment 
of  such  committee  is  entered  ;  provided  the  whole  amount  of 
such  costs  and  expenses  does  not  exceed  $50.  But  where  the 
costs  and  expenses  exceed  $50  the  committee  shall  not  be  at  lib- 
erty to  pay  the  same  out  of  the  estate  in  his  hands,  without  a 
special  order  of  the  court  directing  such  payment.  Sup.  Court 
Rule  86  ;  Matter  of  Qlapp,  20  How.  385. 

Under  the  above  rule  the  committee  will  be  entitled  to  the 
legal  expenses  incurred  in  the  proceedings  upon  the  inquisition, 
including  the  expenses  of  opposing  a  traverse,  the  bills  of  the 
attorneys  of  the  committee,  and  a  reasonable  counsel  fee  upon 
the  trial  of  the  traverse,  and  all  disbursements  properly  made, 
to  be  paid  out  of  the  estate  in  his  hands.  Id. ;  Matter  of  OUes, 
11  Paige,  638 ;  Matter  of  Arnhout,  1  id.  497. 

The  court,  in  its  discretion,  may  also  allow  to  the  attorney  of 
the  lunatic  his  costs  for  opposing  the  commission,  where  the  fact 
of  the  lunacy  is  so  much  a  matter  of  doubt  that  the  court  would 
have  directed  and  sanctioned  such  opposition,  if  an  application 
had  been  made  in  the  first  instance.  Matter  of  Conklin,  8  Paige, 
450.  Such  attorney,  however,  has  no  legal  claim  against  the 
estate  of  the  lunatic,  on  the  ground  of  contract,  for  his  services 
as  attorney,  for  the  reason  that  the  lunatic  was  incompetent  to 
make  a  valid  agreement ;  and,  as  a  general  rule,  the  court  will 
not  allow  the  costs  of  an  unsuccessful  opposition,  for  the  party 
who  is  really  a  hinatic  will  not  be  benefited  thereby.  lb. 

If  the  petitioner  fails  in  establishing  the  lunacy  he  must  bear 
his  own  costs,  but  it  is  not  a  matter  of  course  to  charge  him  with 
the  costs  of  the  alleged  lunatic.     On  the  contrary,  if  the  lunatic 
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has  proceeded  in  good  faith  and  upon  probable  cause  he  will 
not  be  charged  with  such  costs.  Matter  of  Oiles,  11  Paige,  639. 
And  the  fact  that  a  jury,  legally  and  properly  impaneled,  has 
found  the  party  proceeded  against  mentally  incompetent  for  the 
management  of  his  property,  is  sufficient  prima  facie  to  show 
that  the  petitioner  had  probable  cause  for  his  application  for  a 
commission,  although  another  jury  upon  the  trial  of  the  issue 
has  found  the  other  way.  lb. 

Upon  an  issue  and  trial  to  test  the  question  whether  the  party 
proceeded  against  is  a  lunatic  the  allowance  of  costs,  being  in 
the  discretion  of  the  court,  will  depend  upon  the  nature  of  the 
application  and  the  conduct  of  the  party.  Matter  of  Folger,  4 
Johns.  Ch.  169.  Thus,  where  a  relation  of  the  lunatic  had  pro- 
cured a  deed  from  him  a  few  days  before  the  finding  of  the 
inquisition  of  lunacy,  and  subsequently,  upon  the  petition  of 
such  relation,  an  issue  was  awarded  to  try  the  fact  of  lunacy,  and 
the  party  on  the  trial  was  found  to  have  been  a  lunatic  for  several 
years  preceding,  the  petitioner  was  required  to  pay  the  costs, 
it  appearing  that  his  own  interest  in  establishing  the  deed,  and 
not  concern  or  humanity  for  the  lunatic,  was  probably  the  motive 
for  the  traverse  of  the  inquisition.  lb. 

And  in  another  case,  where  the  property  was  large  and  the 
party  did  not  have  an  opportunity  to  be  heard  on  the  taking  of 
the  inquisition,  the  court  granted  an  issue  and  ordered  the  com- 
mittee to  pay  $25  out  of  the  estate  of  the  lunatic,  to  defray  the 
expenses  of  the  traverse.    Matter  of  Tracy,  1  Paige,  580. 

And  where  an  issue  was  granted  upon  the  application  of  an 
alleged  lunatic,  the  committee  was  directed  to  pay  such  reasona- 
ble sums  out  of  the  estate  under  his  control  as  would  be  requisite 
to  procure  the  attendance  of  witnesses  upon  the  trial,  and  for  the 
employment  of  proper  counsel  for  him  before  the  court  and  jury. 
Matter  of  Russell,  1  Barb.  Ch.  38. 

Where  the  lunacy  was  satisfactorily  established  in  the  first 
instance,  and  the  opinion  of  the  court,  after  repeated  applications 
of  the  party  for  a  discharge  of  his  committee,  remained  unchanged, 
the  trial  was  directed  to  be  at  the  expense  of  the  lunatic,  or  his 
friends,  and  not  at  the  charge  of  his  estate,  which  consisted  of 
personal  property  only,  acquired  by  the  industry  and  skill  of 
the  wife,  and  barely  sufficient  for  the  support  of  the  lunatic  and 
his  family.  Matter  of  M'' Clean,  6  Johns.  Ch.  440.  In  cases  of 
this  kind,  the  court  must  exercise  a  sound  discretion,  regulated 
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by  the  particular  circumstances,  so  that  while  the  party  pro- 
ceeded against  is  not  deprived  of  the  means  of  protecting  his 
legal  rights,  the  property  which  is  necessary  for  the  support  of 
himself  and  his  family  shall  not  be  unnecessarily  wasted  in  use- 
less litigation.    Matter  of  Tracy,  1  Paige,  580  (583). 


ARTICLE  II. 

PEOCEEDIN^GS  FOR  THE   SALE   OF    THE    REAL    ESTATE   OF  IDIOTS,    LUKA- 
TICS  AND   HABITUAL   DRUNKARDS. 

Section  1.  In  general.  The  court  has  no  authority  to  order 
the  sale  of  the  real  estate  of  an  idiot,  lunatic  or  habitual  drunk- 
ard, independent  of  the  provisions  of  the  statute ;  even  for  the 
payment  of  debts,  and  with  the  consent  of  the  heir  at  law,  and 
the  next  of  kin.  Matter  of  Pettit,  2  Paige,  596  ;  Ex  parte  Smith, 
5  Ves.  556. 

And  under  the  statute  as  it  existed  prior  to  the  act  of  1864,  the 
court  would  not  order  a  sale  or  other  disposition  of  the  real 
estate  of  a  lunatic,  etc.,  except  where  it  was  necessary  for  the 
payment  of  his  debts,  or  the  maintenance  of  the  lunatic,  or  his 
family,  or  for  the  education  of  his  children  ;  and  in  neither  of 
those  cases  would  the  court  order  a  sale,  so  long  as  there  was 
personal  estate  sufficient  for  that  purpose.  Matter  of  Pettit, 
2  Paige,  596  ;  Matter  of  Heller,  3  id.  199  ;  Matter  of  Hoag,  7  id. 
812. 

Under  existing  statutes  the  court  is  authorized  to  order  the 
letting  for  a  term  of  years,  or  the  sale,  or  other  disposition  of  the 
real  estate  of  an  idiot,  lunatic,  or  person  of  unsound  mind,  or  an 
habitual  drunkard,  whenever  it  is  necessary  or  proper,  either  for 
the  payment  of  the  debts  of  such  person,  or  .for  his  support  and 
maintenance,  or  for  his  education,  or  whenever  his  interest  shall 
require,  or  will  be  substantially  promoted  by  such  disposition, 
by  reason  of  any  part  of  such  property  being  exposed  to  waste 
and  dilapidation,  or  on  account  of  its  being  wholly  unproductive, 
or  for  any  other  peculiar  reasons  or  circumstances.  2  K.  S.  53, 
§  11 ;  Laws  1864,  chap.  417,  §  5  ;  Laws  1869,  chap.  627,  as  revised 
by  Laws  1874,  chap.  446,  title  2,  §  9. 

Before  the  application  for  leave  to  seU  can  properly  be  made, 
the  court  must  acquire  jurisdiction  of  the  person  and  estate  of 
such  lunatic,  etc.,  by  issuing  a  commission,   and  the  return 
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thereon.  Matter  of  Payn,  8  How.  220.  And  such  jurisdiction 
cannot  be  acquired  upon  an  inquisition  taken  abroad,  or  in 
another  State,  so  as  to  justify  an  application  for  the  sale  of  real 
estate  lying  within  this  State.  Matter  of  PerJcins,  2  Johns.  Ch. 
124;  Matter  of  Neatly,  26  How.  402. 

Section  2.  Sale  under  Kevised  Statutes. 

a.  Sale,  when  ordered.  The  statutes,  as  revised,  provide  that 
whenever  the  personal  estate  of  an  idiot,  lunatic,  or  person  of 
unsound  mind,  shall  not  be  sufficient  for  the  discharge  of  his 
debts,  it  shall  be  the  duty  of  the  committee  of  his  estate  to 
apply,  by  petition  to  the  court  by  which  they  were  appointed, 
for  authority  to  mortgage,  lease,  or  sell  so  much  of  the  real 
estate  of  such  idiot,  lunatic,  or  person  of  unsound  mind,  as 
shall  be  necessary  for  the  payment  of  such  debts.  Laws  1874, 
chap.  446,  title  2,  §§  6,  17. 

And  "  whenever  it  shall  appear  satisfactorily  that  a  disposi- 
tion of  any  part  of  the  real  estate  of  such  idiot,  lunatic,  or  per- 
son of  unsound  mind,  or  of  any  interest  in  any  term  for  years, 
is  necessary  and  proper  either  for  the  support  and  mainten- 
ance of  such  idiot,  lunatic  or  person  of  unsound  mind,  or  for 
his  or  her  education,  or  that  the  interest  of  such  idiot,  luna- 
tic, or  person  of  unsound  mind  requires,  or  will  be  substan- 
tially promoted  by  such  disposition,  on  account  of  any  part 
of  such  property  being  exposed  to  waste  and  dilapidation,  or 
on  account  of  its  being  wholly  unproductive,  or  when  the  same 
has  been  contracted  to  be  sold,  and  a  conveyance  thereof  can- 
not be  made  by  reason  of  such  lunacy  or  unsoundness  of 
mind,  or  for  any  other  peculiar  reason  or  circumstances,  the 
court  may  order  the  letting  for  a  term  of  years,  or  the  sale 
or  other  disposition  of  such  real  estate,  or  interest,  to  be  made 
by  such  committee,  or  guardian  in  such  manner  and  with  such 
restrictions  as  shall  be  deemed  expedient,  or  may  order  the 
fuliillment  of  said  contract  by  conveyance  by  such  committee 
or  guardian  according  to  the  terms  of  the  contract."  Laws 
1874,  chap.  446,  title  1,  art.  3,  §  38 ;  id.,  title  2,  §  9. 

The  court  is  not  authorized  to  lease  such  real  estate  for  a 
longer  term  than  five  years ;  nor  to  mortgage,  alien,  or  other- 
wise dispose  of  the  same,  in  any  other  manner  than  is  directed 
by  the  statute.    Id.,  §  27. 

The  real  estate  of  a  lunatic,  etc.,  may  be  sold  for  the  pay- 
ment of  his  debts,  upon  an  action  by  a  creditor  for  that  pur- 
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pose,  without  a  petition  of  the  committee  ;  but  the  sale  must 
be  conducted  under  the  directions  of  the  court,  by  a  referee, 
and  the  committee,  and  the  terms  of  sale,  etc.,  must  be  reported 
to  the  court  for  its  approbation,  before  a  conveyance  is  exe- 
cuted. Brasher  v.  Cortlandt,  2  Johns.  Ch.  400  ;  S.  C,  id.  242. 
b.  Petition.  The  statute  requires  that  the  application  of  the 
committee,  for  the  sale  or  other  disposition  of  the  real  estate 
of  an  idiot,  lunatic,  or  person  of  unsound  mind,  should  be 
founded  upon  petition  to  the  court  which  appointed  such  com- 
mittee. And  that  said  petition  shall  set  forth  the  particulars 
and  amount  of  the  estate,  real  and  personal,  of  such  idiot,  luna- 
tic, or  person  of  unsound  mind,  the  application  which  may 
have  been  made  of  any  personal  estate,  and  an  account  of  the 
debts  and  demands  existing  against  such  estate.  Laws  1874, 
chap.  446,  title  2,  §§  6,  17. 

Petition  for  sale  of  real  estate  to  pay  debts. 

SUPREME  COURT  {or  other  court.) 

In  the  matter  of  J.  W.,  a  lunatic.      [  At  a  Special  term.,  etc. 

To  the  supreme  court  of  the  State  of  New  YorTc  {or  to  the  county 
court,  etc.)  : 

The  petition  of  J.  L.  W.,  of,  etc.,  respectfully  shows :  That  he 
is  the  committee  of  the  person  and  estate  of  J.  W.  above  named, 
and  was  appointed  such  committee  by  an  order  of  this  court 
dated  the  day  of  ,  18     ;  that  after  his  appointment  as 

such  committee  he  duly  made  out  and  verified  an  inventory  of 
the  real  and  personal  estate  of  the  said  J.  W.,  and  in  such  inven- 
tory stated  the  value  thereof,  and  the  amount  of  the  rents  and 
f)rofits  of  the  said  real  estate,  and  the  debts  owing  by  the  said 
unatic,  and  the  credits  and  effects  belonging  to  the  said  estate, 
a  copy  of  which  inventory  is  hereto  annexed;  marked  Schedule 
"A." 

And  your  petitioner  further  shows,  that  the  said  J.  W.  is  the 
owner  of  the  following  real  estate  situated  in  the  town  of  , 

in  said  county,  and  bounded  and  described  as  follows :  {insert 
the  description) ;  that  the  said  real  estate  is  worth  about  the  sum 
of  $  ;  and  the  actual  amount  realized  therefor  by  your  peti- 
tioner, since  his  appointment  as  such  committee,  is  the  sum  of 
$  ;  that  the  value  of  the  personal  estate  of  said  J.  W.,  at 

the  time  of  your  petitioner's  appointment  as  such  committee,  was 
the  sum  of  $  ;  but  your  petitioner  has  been  obliged  to  sell 

and  dispose  of  a  considerable  part  thereof,  to-wit,  the  articles 
mentioned  in  schedule  "B,"  hereto  annexed,,  fo»r  the  purpose  of. 
Vol.  VL— 59 
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paying  debts  owing  by  the  said  lunatic,  and  the  necessary  ex- 
penses and  disbursements  attending  said  trust ;  and  that  the 
debts  so  paid,  and  the  items  of  the  expenses  and  disbursements 
aforesaid,  are  stated  in  the  schedule  hereto  annexed,  marked  "  C  ;" 
that  all  the  personal  property  in  your  petitioner's  possession  now- 
belonging  to  the  said  lunatic  is  set  forth  in  the  schedule  hereto 
annexed,  marked  "D." 

And  your  petitioner  further  shows,  that  the  debts  yet  existing 
against  the  said  estate  are  set  forth,  with  the  amounts  thereof,  in 
the  schedule  hereto  annexed,  marked  "  E  "  {or,  tJiat  the  follow 
ing  is  an  account  of  the  debts  now  existing  against  the  said 
estate,  viz. :  [^set  forth  a  list  of  the  debts,  with  the  amounts 
thereof"]).    That  the  aggregate  amount  of  such  debts  is  $  , 

or  thereabouts  ;  for  the  payment  of  which,  in  addition  to  the  ex- 
penses of  supporting  said  lunatic,  the  jjicome  of  the  said  real  and 
personal  estate  is  wholly  insufficient ;  and  that  the  whole  of  said 
personal  estate,  if  sold  for  that  purpose,  would  not  be  sufficient 
to  discharge  the  said  debts. 

Your  petitioner,  therefore,  prays  that  he  may  be  authorized, 
by  an  order  of  this  court,  to  mortgage  or  sell  so  much  of  the  real 
estate  of  said  lunatic  as  may  be  necessary  for  the  payment  of 
his  debts. 

{Verification  as  in  the  petition  for  commission.) 

{Annex  the  schedules.) 

Proceedings  for  the  disposition  of  real  estate,  for  maintenance 
of  the  lunatic  Or  his  family,  or  for  the  education  of  his  children, 
are  similar  to  those  on  a  sale  for  the  payment  of  debts,  and  the 
above  petition,  with  the  other  requisite  forms,  may  be  used,  with 
the  necessary  alterations. 

c.  Application,  where  made.  In  general,  the  application  for 
leave  to  sell  the  real  estate  of  a  lunatic,  etc.,  must  be  made  to  the 
court  by  which  the  committee  was  appointed.  2  R.  S.  53,  §§  11- 
16  ;  Laws  of  1874,  chap.  446,  title  2,  §  17.  But,  where  the  object 
of  the  application  is  to  dispose  of  such  real  estate  for  the  main- 
tenance of  the  lunatic  or  his  family,  or  for  the  education  of  his 
children,  it  may  be  made  to  the  supreme  couj-t,  notwithstanding 
the  committee  was  appointed  by  another  court.  Id.,  §  16  ;  Laws 
of  1847,  chap.  280,  §  16  ;  Laws  of  1874,  chap.  446,  title  1,  art.  3, 
§  38.  And  in  proceedings  under  the  act  of  1864,  the  application 
must  in  all  cases  be  made  to  the  supreme  court.  See  Laws  of 
1864,  chap.  417,  §  1 ;  Laws  of  1874,  chap.  446,  title  2,  §§  6,  15. 

The  courts  haiving  jurisdiction  in  respect  to  the  sale  of  the  real 
estate  of  an  idiot,  lunatic,  person  of  unsound  mind  or  habitual 
drunkard,  are  the  supreme  court,  which  succeeded  to  the  powers 
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of  the  chancellor  in  such  matters ;  the  county  court  of  the  county 
where  the  real  estate  is  situated  ;  the  court  of  common  pleas  of 
the  city  and  county  of  New  York,  when  the  property  is  situated 
within  the  limits  of  that  city ;  and  the  superior  court  of  the 
city  of  Buffalo,  when  the  property  is  situated  therein.  2  R.  S. 
52,  §§  11,  16  ;  Laws  1847,  chap.  280,  §  16  ;  Code,  §  30,  subd.  6  ; 
Laws  1854,  chap.  198,  §  6.  See  Laws  1874,  chap.  446,  title  1, 
§  18. 

The  application  is  ex  parte,  and  should  be  made  at  a  special 
term  of  the  court.  See  Matter  of  BooMwut,  21  Barb.  348.  It 
may,  however,  be  made  to  the  county  court  at  any  term,  or  even 
out  of  term,  as  the  court  is  always  open  for  the  transaction  of 
such  business.     Codp,  §  31. 

d.  Reference.  The  statute  provides  that,  upon  the  presenting 
of  the  petition,  it  shall  be  referred  to  a  referee,  or  to  the  clerk  of 
the  court,  to  inquire  into  and  report  upon  the  matters  therein 
contained  ;  whose  duty  it  shall  be  to  examine  into  the  truth  of 
the  ffc  presentations  made,  to  hear  all  parties  interested  in  such 
real  estate,  and  to  report  thereon  with  all  convenient  speed. 
2  R.  S.  54,  §  12  ;  Laws  1874,  chap.  446,  title  2,  §  18. 

Order  of  reference. 
{Title  as  in  petition.)  {At  a  special  term,  etc.) 

On  reading  and  filing  the  petition  of  J.  S.  W.,  committee  of  the 
person  and  estate  of  J.  W.,  the  above-named  lunatic,  dated  the 
day  of  ,  18    ,  praying  for  authority  to  mortgage  or 

sell  so  much  of  the  real  estate  of  the  said  lunatic  as  may  be 
necessary  for  the  payment  of  his  debts  ;  and  on  motion  of  H.W. 
C.,  of  counsel  for  the  petitioner,  ordered  that  it  be  referred  to  J. 
A.,  Esq.,  residing  in  the  county  of  ,  to  inquire  into  and 

report  upon  the  matters  in  the  said  petition  contained,  and  to 
inquire  into  the  truth  of  the  representations  therein  made,  and 
to  hear  the  parties  interested  in  the  said  estate,  and  to  report  to 
this  court  with  all  convenient  speed  whether  the  personal  estate 
of  the  said  lunatic' is  insufficient  for  the  payment  of  his  debts,  and 
whether  a  mortgage  or  sale  of  the  real  estate  of  the  said  lunatic, 
or  any  part  thereof,  is  necessary  for  that  purpose,  and  if  so  which 
would  be  most  advantageous  to  the  said  lunatic  ;  and  if  a  sale, 
his  reasons  therefor ;  and  whether  a  sale  or  mortgage  of  the  whole 
or  only  a  part  of  said  premises  is.  necessary ;  and  if  only  a  part 
thereof  is  necessary  to  be  mortgaged  or  sold,  that  he  specify  what 
particular  part  thereof  can  be  disposed  of  with  the  least  injury 
to  the  interests  of  the  said  lunatic. 
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Before  proceeding  upon  the  reference  the  proper  notice  should 
be  served  upon  the  next  of  kin  of  the  lunatic,  etc. 

Notice  of  proceedings  before  referee. 

{Title  as  in  petition.) 
To  H.  Q.  W.,  and  all  others  interested : 

Whereas,  by  an  order  of  this  court,  dated  the  day  of 

,18    ,  it  was  referred  to  the  undersigned  to  inquire  into 

and  report  upon  the  matters  contained  in  the  petition  of  J.  L.W., 

committee,  etc.,  praying  for  leave  to  sell  or  mortgage  the  real 

estate  of  J.  W.,  above  named,  for  the  payment  of  his  debts. 

To?/  will  therefore  take  notice,  that  I  shall  proceed  to  an  ex- 
amination into  the  said  matters  on  the  day  of  ,  18  , 
at        o'  clock      M.  of  that  day,  at  my  office  in 

{Dated,  etc.)  J.  A.,  Referee. 

e.  Referee^  s  report.  Upon  the  coming  in  of  the  report  and  an 
examination  of  the  matter,  if  it  shall  appear  to  the  court  that  the 
personal  estate  of  the  lunatic,  etc.,  is  not  sufficient  for  the  pay- 
ment of  his  debts,  and  that  the  same  has  been  applied  to  that 
purpose,  as  far  as  the  circumstances  of  the  case  render  proper, 
an  order  shall  be  entered  directing  the  mortgage,  leasing  or  sale  of 
the  vs^hole  or  such  part  of  the  said  real  estate  as  may  be  necessary 
to  discharge  the  said  debts.  2  R.  S.  54,  §  13  ;  Laws  of  1874,  chap. 
446,  title  2,  §  19. 

And  the  court  shall  also  give  sucb  orders  respecting  the  time 
and  manner  of  such  sale  as  shall  be  deemed  proper  ;  and  no  con- 
veyance in  pursuance  of  any  such  sale  shall  be  executed,  until 
the  sale  shall  be  reported  on  oath  of  the  committee,  and  con- 
firmed by  the  court  directing  the  same.  Id. ;  2  R.  S.  ,'54,  §  18. 
And  if  the  application  is  made  for  leave  to  dispose  of  the  real 
estate  for  the  maintenance  of  the  lunatic,  etc.,  or  of  his  family,  or 
for  the  education  of  his  children,  the  court  shall  direct  the  man- 
ner in  whicli  the  proceeds  of  such  sale  shall  be  secured,  and  the 
income  or  produce  thereof  appropriated.  Id.,  §  17;  Laws  1874, 
chap.  446,  title  2,  §  20. 

Report  of  referee  as  to  the  necessity  of  sale. 
{Title  as  in  petition.) 
To  the  supreme  court  of  the  State  of  New  YorTc  {or,  to  the  county 
court,  etc.) : 
The  undersigned,  appointed  referee  by  an  order  of  this  court, 
dated  the  day  of  j  18    ,  and  therein  directed  to  inquire 
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and  report  as  to  the  matters  contained  in  the  petition  of  J.  L.  W., 
committee  of  the  estate  of  the  above-named  lunatic,  do  report : 

That,  having  caused  days'  notice  in  writing  to  be  given 

to  H.  Gt.  W.,  of,  etc.,  who  is  the  child  and  next  of  kin  of  said 
lunatic,  residing  in  this  State,  and  having  been  attended  by  the 
attorney  for  the  said  committee,  the  said  H.  G.  W.  failing  to  ap- 
pear, I  proceeded  to  make  the  inquiries  directed  by  the  said 
order. 

That,  from  the  evidence  produced  before  me,  I  am  satisfied 
that  the  facts  stated  in  the  said  petition  of  J.  L.  W.,  committee 
aforesaid,  are  true ;  that  I  have  ascertained  that  the'personal 
estate  now  owned  by  the  said  lunatic  is  worth  the  sum  of  $  ; 
that  a  considerable  part  of  the  personal  estate  originally  belong- 
ing to  said  lunatic  has  been  sold  and  applied  to  his  support  and 
maintenance,  and  the  payment  of  debts  owing  by  him,  and  the 
necessary  and  proper  expenses  and  disbursements  attending  said 
trust ;  that  the  personal  property  now  owned'  by  the  said  lunatic 
is  insufficient  for  the  payment  of  his  debts ;  and  that  it  is  not 
advisable  the  same  should  be  sold,  for  the  reason  that  the  most 
of  it  is  necessary  household  furniture,  and  all  of  it  is  needed  in 
the  house  and  premises  of  said  lunatic,  for  the  use  of  said  lunatic 
and  his  family. 

And  I  further  report,  that  the  debts  owing  by  the  said  lunatic 
amount  to  the  sum  of  $  ;  and  are  due  to  the  following  per- 

sons :  {siaie  nature  and  amount  of  indebtedness.) 

That  a  sale  of  a  part  {or  the  whole)  of  the  real  estate  of  said 
lunatic  is  necessary  for  the  payment  of  those  debts  ;  and  that 
such  sale  would  be  preferable  to  a  mortgage,  for  the  reason  {state 
the  reasons) ;  that  the  part  of  the  said  real  estate  which  can  be 
disposed  of  with  the  least  injury  to  the  interests  of  said  lunatic, 
is  that  piece  or  parcel  of  real  estate  situate,  etc.  {describe  such 
estate),  which  is  estimated  to  be  worth  about  % 
All  which  is  respectfully  submitted. 

{Dated,  etc.)  J.  A.,  Referee. 

Order  to  confirm  report  of  referee. 

{Title  as  in  petition.)  {At  a  special  term,  etc.) 

On  reading  and  filing  the  report  of  J.  A.,  Esq.,  referee,  residing 
in  the  county  of  ,  dated  the  day  of  ,  18    ,  and  on 

motion  of  H.  W.  C,  attorney  for  J.  L.  W.,  committee  of  the 
above-named  lunatic,  it  is  ordered  that  the  said  report  be  and 
the  same  is  hereby  confirmed. 

And  it  appearing  to  the  court  from  the  said  report,  and  an 
examination  of  the  matter,  that  the  personal  estate  of  the  said 
lunatic  is  insufficient  for  the  payment  of  his  debts,  and  that  the 
same  has  been  applied  to  that  purpose,  as  far  as  the  circumstances 
of  the  case  render  proper  ;  that  the  value  of  the  personal  estate 
now  owned  by  him  amounts  to  $  ,  and  that  the  debts  now 
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owing  by  the  said  lunatic  amount  to  $  ,  and  that  a  sale 

of  a  portion  {or  the  whole)  of  the  real  estate  of  said  lunatic  is 
necessary  for  the  payment  of  said  debts ;  it  is  further  ordered, 
that  the  said  J.  L.  W.,  committee  aforesaid,  be  and  he  is  hereby 
authorized  and  directed  to  sell  at  public  or  private  sale,  subject 
to  the  approbation  of  this  court,  the  piece  or  parcel  of  real  estate 
owned  by  said  lunatic,  and  described  in  said  report,  for  the  pur- 
pose of  paying  and  discharging  the  debts  of  said  lunatic,  which 
said  real  estate  is  described,  as  aforesaid,  as  follows :  {insert 
description.) 

And  it  is  further  ordered,  that  before  any  conveyance  in  pur- 
suance of  such  sale  shall  be  executed,  the  terms  of  such  sale 
shall  be  reported  by  the  said  committee  on  oath  to  the  court,  and 
confirmed  by  said  court. 

f.  Sale,  and  how  conducted.  The  court  has  no  authority  under 
the  statute  to  decree  a  conveyance  by  the  lunatic  for  the  pay- 
ment of  his  debts,  nor  to  transfer  the  legal  title  of  the  real  estate 
of  the  lunatic  to  a  purchaser  by  the  deed  of  a  referee.  Oorham, 
V.  Oorham,  3  Barb.  Ch.  24  (39).  But  such  sale  must  be  con- 
ducted by  the  committee  of  the  estate  of  such  lunatic,  etc.  2  R. 
S.  53,  §  11. 

The  court,  however,  may  join  a  referee  or  other  person  with 
the  committee  in  conducting  the  sale  and  executing  the  deed. 
Executors  of  Brasher  v.  Van  Cortlandt,  2  Johns.  Ch.  242  (251) ; 
id.  400. 

g.  Report  of  sale  and  confirmation.  After  the  committee  has 
contracted  for  the  sale  of  the  real  estate,  he  is  required  to  report 
the  terms  and  conditions  thereof  to  the  court  upon  oath.  2  R. 
S.  54,  §  18  ;  Laws  1874,  chap.  446,  title  2,  §  11. 

Report  of  sale  hy  committee. 

{Title  as  in  petition.) 
To  the  supreme  court  of  the  State  of  New  TorJc  {or  to  the  county 
court,  etc.)  : 

In  pursuance  of  an  order  of  this  court  in  the  above  matter, 
dated  the  day  of  ,  18    ,  authorizing  and  directing  me 

to  sell,  at  public  or  private  sale,  subject  to  the  approbation  of 
this  court,  the  real  estate  mentioned  in  said  order  for  the  pur- 
pose of  paying  and  discharging  the  debts  of  the  said  lunatic,  and 
directing  me  to  report  the  terms  of  such  sale  to  this  court,  upon 
oath,  before  any  conveyance  of  said  premises  should  be  executed, 
I,  the  subscriber,  the  committee  of  the  said  lunatic,  do  report : 

That  I  have  sold,  subject  to  the  approbation  of  this  court,  to 
J.  L. ,  of,  etc.,  the  piece  or  parcel  of  real  estate  specified  in  said 
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order,  at  and  for  the  price  and  sum  of  $  ,  to  be  paid  on  the 

delivery  of  the  deed  therefor ;  which  sum  is  the  highest  price 
that  could  be  obtained  for  the  said  real  estate  ;  or,  that  pursuant 
to  previous  public  notice  given  by  me  for  that  purpose,  for  the 
space  of       weeks.  I  did  on  the  day  of         ,  18    ,  at,  etc., 

sell  at  public  auction  to  J.  L.,  of,  etc.,  the  piece  or  parcel  of  real 
estate  mentioned  in  said  order,  for  the  price  or  sum  of  $  , 

the  said  J.  L.  being  the  highest  bidder,  and  that  being  the  highest 
sum  bid  therefor  ;  and  that  by  the  terms  of  said  sale  the  pur- 
chase-money is  to  be  paid  on  the  delivery  of  the  deed,  after  the 
court  shall  have  confirmed  the  sale. 

All  which  is  respectfully  submitted. 
{Dated,  etc.)  J.  L.  W.,  Committee. 

County  of  ,  ss.  : 

J.  L.  W.,  the  committee  of  the  estate  of  J.  W.,  above  named, 
being  duly  sworn,  says,  that  he  has  read  the  above  report,  sub- 
scribed by  him,  and  knows  the  contents  thereof,  and  that  the 
matters  therein  stated  are  true. 

Sworn,  etc.  J.  L.  W. 

If  the  court  approves  of  the  sale,  an  order  will  be  entered  con- 
firming the  same. 

Order  confirming  sale  and  directing  conveyance. 

{Title  as  in  petition.)  {At  a  special  term,  etc.) 

On  reading  and  filing  the  report  of  J.  L.  W.,  the  committee  of 
the  estate  of  the  above-named  lunatic,  made  upon  oath,  dated 
the  day  of  ,  18    ,  stating,  etc.  {give  the  report),  it  is, 

on  motion  of  H.  W.  C,  attorney  for  the  said  committee,  ordered 
that  the  said  report,  and  the  sale  therein  mentioned,  be  and  the 
same  are  hereby  ratified  and  confirmed. 

And  it  is  further  ordered  that  the  said  committee  execute  and 
deliver  to  J.  L.,  the-  purchaser  in  the  said  report  mentioned,  a 
good  and  sufficient  conveyance  of  the  piece  or  parcel  of  land 
purchased  by  him,  upon  receiving  the  purchase-money  agreed 
to  be  paid  therefor. 

And  that  the  said  committee  apply  the  net  proceeds  of  the 
said  sale,  after  deducting  the  costs  of  these  proceedings,  to  be 
taxed,  and  the  other  necessary  expenses  of  effecting  said  sale,  to 
the  payment  and  discharge  of  the  debts  of  the  said  lunatic,  speci- 
fied in  the  report  of  J.  A.,  Esq.,  bearing  date  the  day  of 
,  18    . 

{If  the  court  requires  additional  security  to  he  given,  add:) 
And  it  is  further  ordered  that  the  said  committee,  before  receiv- 
ing the  said  proceeds  from  the  purchaser,  shall  give  additional 
security,  by  a  bond,  with  two  sureties,  to  b^  approved  of  by  a 


472  SPECIAL  PKOCEEDINGS,  ETC. 

Conveyance,  and  its  effect  —  Deed  of  committee. 

justice  {or  a  judge)  of  this  court,  and  filed  with  the  clerk,  condi- 
tioned for  the  faithful  application  of,  and  accounting  for,  the 
proceeds  of  said  sale. 

If  the  sale  is  ordered  for  the  maintenance  of  the  lunatic, 
or  his  family,  or  for  the  education  of  his  children,  the 
order  confirming  the  sale  should  direct  the  manner  in  which  the 
proceeds  of  the  sale  shall  be  secured,  and  the  income  or  produce 
thereof  appropriated.    2  R.  S.  54,  §  17. 

The  conveyance  cannot  be  executed  until  the  report  of  the 
committee,  which  must  be  made  upon  oath,  has  been  confirmed 
by  the  court.     Id.,  §  18. 

h.  Conveyance,  and  its  effect.  It  is  declared  that  every  con- 
veyance, mortgage,  lease,  and  assurance,  made  und-^r  the  order 
of  the  court,  pursuant  to  provisionsof  the  statute,  shall  be  as  valid 
and  effectual  as  if  the  same  had  been  executed  by  such  lunatic, 
etc.,  when  of  sound  memory  and  understanding.  2  E,.  S.  55, 
§  21  ;  Laws  1874,  chap.  446,  title  2,  §  25. 

Deed  of  committee. 

This  indenture,  made  the  day  of  ,  18      ,  between 

J.  L.  W.,  of  the  town  of  ,  in  the  county  of  ,  and  State 

of  New  York,  committee  of  the  person  and  estate  of  J.  W.,  a 
lunatic,  of  the  first  part,  and  J.  L.,  of  the  same  place,  of  the  sec- 
ond part : 

Whereas,  by  an  order  of  the  supreme  court  {or  county  court, 
etc.),  made  on  the  day  of  ,  18      ,  reciting  that  it 

appeared  to  the  said  court  that  the  personal  estate  of  the  said 
J.  W.  was  insufiicient  for  the  payment  of  his  debts,  and  that  a 
sale  of  a  portion  {or  the  whole)  of  the  real  estate  of  the  said 
lunatic  was  necessairy  for  the  payment  thereof,  the  said  party  of 
the  first  part,  as  such  committee,  was,  among  other  things,  author- 
ized and  directed  to  sell,  at  public  or  private  sale,  subject  to  the 
approbation  of  the  court,  the  piece  or  parcel  of  real  estate  owned 
by  said  lunatic  and  specified  in  said  order,  for  the  piirpose  of 
paying  and  discharging  the  debts  of  the  said  lunatic,  and  to 
report  the  terms  of  the  sale  made  by  him  to  the  court  on  oath, 
before  any  conveyance  of  the  said  premises  should  be  executed. 
And  whereas  the  said  party  of  the  first  part,  as  such  committee, 
having,  in  pursuance  of  the  said  order,  on  the  day  of 

,  made  his  report  to  the  court,  stating,  etc.  {give  the  sub- 
stance of  report).  And  whereas,  by  another  order  of  the  said 
court,  dated  the  day  of  j  18    ,  it  was  ordered  that, 

etc.  {state  order  confirming  the  sale,  etc.). 

JYow,  therefore,  this  indenture  witnesseth,  that  the  said  party 
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of  the  first  part,  committee  as  aforesaid,  by  virtue  of  the  power 
and  authority  conferred  upon  him  by  the  several  orders  above 
mentioned,  and  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  for  and  in  consideration  of  the  sum  of  $  ,  to 

him  in  hand  paid  at  or  before  the  ensealing  and  delivery  of  these 
presents,  by  the  party  of  the  second  part,  the  receipt  whereof  is 
hereby  confessed  and  acknowledged,  has  granted,  bargained, 
sold,  remised,  released  and  conveyed,  and  by  these  presents 
does  grant,  bargain,  sell,  remise,  release  and  convey  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever,  all  the 
right,  title  anid  interest  of  the  said  lunatic,  of,  in  and  to  all  that 
certain  piece  or  parcel  of  land  bounded  and  described  as  follows 
{insert  the  description).  To  have  and  to  hold  the  said  premises 
and  every  part  and  parcel  thereof,  with  the  appurtenances,  to 
the  said  J.  X.,  his  heirs  and  assigns,  to  his  and  their  only  proper 
use,  benefit  and  behoof  forever. 

In  witness  whereof,  the  said  party  of  the  first  part  has  here- 
unto set  his  hand  and  seal  the  day  and  year  first  above  written. 
Sealed  and  delivered  in  )  J.  L.  W.    [seal.] 

the  presence  of  j 

C.  B.  H. 

i.  Additional  security  from  committee.  The  statute  provides 
that  the  court  may  require  any  additional  security  to  be  given 
by  any  such  committee  for  the  faithful  application  and  account- 
ing for  the  proceeds  of  such  mortgage,  lease  or  sale,  and  may 
require  an  account  thereof  to  be  rendered  from  time  to  time.  2 
E.  S.  54  (55),  §  14 ;  Laws  of  1874,  chap.  446,  title  2,  §  20. 

Bond  of  committee  on  sale  of  real  estate. 

{The  same  as  in  the  hond  of  committee  to  the  *  on  page  432, 
and  then  proceed  as  follows)  : 

Whereas,  by  an  order  of  the  supreme  court  {or  other  court), 
dated  the  day  of  ,  18    ,  J.  L.  W.,  above  named,  who 

is  the  committee  of  the  person  and  estate  of  J.  W.,  a  lunatic,  was 
authorized  and  directed  to  convey  the  real  estate  of  the  lunatic, 
situated  in  the  town  of  aforesaid,  mentioned  in  said  order, 

to  J.  L.,  on  his  receiving  the  purchase-money  agreed  to  be  paid 
therefor. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if 
the  above-bounden  J.  L.  W.  shall  faithfully  apply  the  proceeds 
of  such  sale  to  the  payment  of  the  debts  against  the  said  lunatic, 
and  shall  also  faithfully  account  for  the  said  proceeds,  then  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

{Signed,  acknowledged,  etc.,  as  in  bond  of  committee.) 
Vol.  VI— 60 
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j.  Debts,  Jiow  paid.  In  the  application  of  the  moneys  raised 
by  any  such  mortgage,  lease,  or  sale,  the  committee  must  pay  all 
the  debts  in  an  equal  proportion,  without  giving  any  preference 
to  such  as  are  founded  on  sealed  instruments.   2  R.  S.  54  (55),  §  15. 

Section  3.  Sale  under  act  of  1864. 

a.  In  general.  The  act  of  April  30,  1864,  as  originally  passed, 
applied  only  to  lunatics,  but  a  subsequent  amendment,  passed 
May  6,  1869,  has  made  it  to  apply  also  to  idiots  and  persons  of 
unsound  mind.  Laws  of  1869,  chap.  627.  This  statute  does  not 
in  terms  repeal  the  provisions  of  the  Revised  Statutes  upon  the 
same  subject,  nor  can  it  be  considered  a  substitute. 

It  provides  that  any  lunatic  {and  as  amended),  idiot,  or  per- 
son of  unsound  mind,  seized  of  any  real  estate,  or  entitled  to  any 
term  for  years  in  lands,  or  having  any  tenancy  by  the  curtesy, 
or  any  tenancy  by  the  curtesy  initiate,  may  by  committee  duly 
appointed,  or  if  such  lunatic,  etc.,  is  a  married  woman,  having 
any  real  estate  held  by  her  as  her  separate  estate,  or  having  any 
dower  admeasured,  or  right  of  dower,  or  inchoate  right  of  dower 
in  any  real  estate,  she  may  by  committee  duly  appointed,  or  by 
her  husband,  apply  to  the  supreme  court  for  the  sale  or  disposi- 
tion of  the  same  in  the  manner  prescribed  by  the  statute.  Laws 
of  1864,  chap.  417,  §  1 ;  amended  Laws  1869,  chap.  627,  §  1. 

But  no  real  estate,  or  term  for  years,  or  any  interest  in  real 
estate,  as  heretofore  mentioned,  shall  be  sold,  leased,  or  disposed 
of,  in  any  manner,  against  the  provisions  of  any  last  will,  or  of 
any  conveyance  by  which  such  estate,  or  term,  or  interest,  was 
devised  or  granted  to  such  lunatic,  etc.  Laws  1864,  chap.  417, 
§  6.  See  Matter  of  Turner,  10  Barb.  552  (555) ;  Wood  \.MatJter, 
38  id.  473  (480) ;  Laws  1874,  chap.  446,  title  2. 

And  an  order  authorizing  a  sale  of  real  es-tate,  contrary  to  such 
will  or  conveyance,  would  be  void,  and  a  deed  given  under  it 
would  pass  no  title.  Id. ;  Rogers  v.  Dill,  6  Hill,  415  ;  Matter  of 
Whitlock,  32  Barb.  48 ;  S.  C,  19  How.  380  ;  10  Abb.  316. 

h.  Application,  to  what  court.  The  application  for  an  order 
to  dispose  of  the  real  estate  of  an  idiot,  lunatic,  or  person  of 
unsound  mind,  xmder  the  provisions  of  the  act  of  1864,  must  be 
made  to  the  supreme  court.  Laws  1864,  chap.  417,  §  1 ;  Laws 
1874,  chap.  446,  title  2,  §  6. 

The  supreme  court  is  not  always  open  as  a  court  of  equity, 
but  proceedings  to  effect  such  a  sale  must  be  had  at  a  special 
term.    The  motion  is  ex  parte.    Matter  of  BooTcTiout,  21  Barb.  348. 
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The  motion  or  application  is  foanded  upon  petition. 

Petition  for  the  sale  of  real  estate  under  the  act  of  1864. 

To  the  supreme  court  of  the  Slate  of  New  York  : 

The  petition  of  J.  W.,  a  lunatic,  by  J.  L.  W.,  his  committee, 
respectfully  shows :  That  your  petitioner  has  been  adjudged  a 
lunatic  by  virtue  of  an  inquisition  of  lunacy  heretofore  ordered 
by  this  court ;  that  the  property,  real  and  personal,  of  your 
petitioner,  has  been  placed  in  the  care  and  custody  of  J.  L.  W., 
of,  etc.,  who  was  appointed  committee  of  the  person  and  estate  of 
your  petitioner ;  and  that  the  said  J.  L.  W.  is  still  such  commit- 
tee ;  that  your  petitioner  is  the  owner  in  fee  of  the  following  piece 
or  parcel  of  land  situated,  lying  and  being  in  the  town  of  , 

in  the  county  of  ,  and  bounded  and  described  as  follows 

{give  description)  ;  that  the  said  piece  or  parcel  of  land  is  worth 
about  $  ;  but  the  same  is  wholly  unproductive,  being  wild 

and  unimproved  {or,  and  produces  an  annual  income  of%        ). 

Your  petitioner  shows  that,  etc.  {set  forth  the  facts  to  show 
that  a  disposition  of  the  real  estate  is  necessary  and  proper, 
and  that  a  conveyance  thereof  cannot  be  made  by  reason  of  such 
lunacy,  etc.). 

Your  petitioner  therefore  prays  that  the  said  real  estate  may 
be  sold  by  the  said  J.  L.  W.,  committee,  as  aforesaid,  under  the 
direction  of  the  court,  upon  giving  security  as  required  by  law. 

J.  L.  W..  Committee. 

{ Yeriflcation  as  in  petition  for  commission,  on  pages  408, 409.) 

Upon  the  presentation  of  the  petition,  if  the  court  think  proper, 
an  order  will  be  entered  directing  a  reference,  and  requiring  the 
committee  to  give  additional  security.  The  order  of  the  court 
may  be  as  follows : 

Order  for  security  and  directing  reference. 

At  a  special  term  of  the  supreme  court  held  at  the  court-house 
in  ,  in  and  for  the  county  of  ,  on  the  day 

of  ,  18    . 

Present  —  A.  B.  J.,  Justice. 

In  the  matter  of  J.  W.,  a  lunatic.       > 

On  reading  and  filing  the  petition  of  J.  W.,  a  lunatic,  by  J. 
L.  W.,  the  committee  of  his  person  and  estate,  dated  the 
day  of  )  18    ,  praying  for  authority  to  sell  the  real  estate 

of  the  said  lunatic,  and  on  motion  of  BL.  W.  C,  of  counsel  for 
petitioner,  it  is  ordered  that  it  be  referred  to  A.  W.,  Esq.,  resid- 
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ing  in  the  county  of  ,  to  inquire  into  and  report  upon  the 

matters  in  the  said  petition  contained,  and  to  inquire  into  the 
truth  of  the  representations  made,  and  to  hear  the  parties  inter- 
ested in  the  said  estate,  and  to  report  to  this  court,  with  all  con- 
venient speed,  whether  the  sale  of  such  real  estate,  or  any  part 
thereof,  is  necessary  and  proper,  and,  if  such  sale  is  necessary 
and  proper,  his  reasons  therefor. 

It  is  further  ordered,  that  the  said  J.  L.  W.  execute  and  file, 
with  the  clerk  of  this  court,  his  bond  in  the  penal  sum  of  $  , 
with  two  sureties,  conditioned  for  the  faithful  performance  of  the 
trust  reposed  in  him,  for  the  paying  over,  investing,  and  account- 
ing for  all  moneys  that  shall  be  received  by  him,  according  to 
the  order  of  any  court  having  authority  to  give  directions  in  the 
premises,  and  for  the  observance  of  the  orders  and  directions  of 
the  court  in  relation  to  the  trust. 

And  it  is  further  ordered,  that  no  proceedings  be  had  before  the 
said  referee  until  the  said  J.  L.  W.  produces  a  certificate  of  the 
clerk,  in  due  form,  that  the  security  herein  required  has  been 
duly  proved,  or  acknowledged,  and  filed,'agreeably  to  this  order. 

c.  What  facts  must  appear  to  court.  The  statute  provides 
that  whenever  it  shall  appear  satisfactorily  that  a  disposition  of 
any  part  of  the  real  estate  of  such  lunatic,  etc.,  or  of  an  interest 
in  any  term  for  years,  or  of  a  tenancy  by  the  curtesy,  or  tenancy 
by  the  curtesy  initiate  in  any  real  estate,  or  a  disposition  of  any 
real  estate,  or  of  her  interest  in  a  term  of  years  of  a  married 
woman  who  is  a  lunatic,  held  by  her  as  her  separate  estate,  or 
of  any  dower  admeasured,  or  right  of  dower,  or  inchoate  right  of 
dower,  of  a  married  woman  who  is  a  lunatic,  is  necessary  and 
proper  either  for  the  support  and  maintenance  of  such  lunatic, 
etc.,  or  for  his  education ;  or  that  the  interest  of  such  lunatic 
requires  or  will  be  substantially  promoted  by  such  disposition 
on  account  of  any  part  of  such  property  being  exposed  to  waste 
and  dilapidation,  or  on  account  of  its  being  whoUy  unproductive, 
or  when  the  same  has  been  contracted  to  be  sold  and  a  convey- 
ance thereof  cannot  be  made  by  reason  of  such  lunacy,  or  for 
any  other  peculiar  reasons  or  circumstances,  the  court  may  order 
the  letting  for  a  term  of  years,  or  the  sale  or  other  disposition  of 
such  real  estate,  or  interest,  to  be  made  by  such  committee  in 
such  manner  and  with  such  restrictions  as  shall  be  deemed  ex- 
pedient, or  may  order  the  fulfillment  of  said  contract  by  convey- 
ance by  said  committee  according  to  the  terms  of  the  contract 
Laws  of  1864,  chap.  417,  §  5;  Laws  of  1869,  chap.  627. 

d.  Bond  to  lunatic.    The  statute  further  provides  that,  upon 
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an  application  to  the  court,  under  this  statute,  the  committee,  or 
the  husband,  shall  give  bond  to  such  lunatic  (in  addition  to  the 
bond  given  on  appointment  as  such  committee),  to  be  filed  with 
the  clerk  of  the  supreme  court,  in  such  penalty,  with  such  sure- 
ties and  in  such  form  as  the  court  shall  direct,  conditioned  for 
the  faithful  performance  of  the  trust  reposed,  for  the  paying 
over,  investing  and  accounting  for  all  moneys  that  shall  be  re- 
ceived by  such  committee,  according  to  the  order  of  any  court 
having  authority  to  give  direction  in  the  premises,  and  for  the 
observance  of  the  orders  and  directions  of  the  court  in  relation  to 
the  trust.    Laws  1864,  chap.  417,  §  3. 

Bond  of  committee. 

Know  all  men  hy  these  presents,  that  we,  J.  L.  W.,  of  the 
town  of  ,  in  the  county  of  ,  and  Gr.  H.B.  and  J.  D.  M., 

merchants,  of  the  same,  place,  are  held  and  firmly  bound  unto 
J.  W.,  a  lunatic  of,  etc.,  in  the  sum  of  $  ,  lawful  money  of 

the  United  States,  to  be  paid  to  the  said  J.  "W.,  his  executors, 
administrators  or  assigns,  for  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  the  day  of  ,  18    . 

Whereas,  the  said  J.  W.  has  applied  to  the  supreme  court, 
by  the  said  J.  L.  W.,  the  committee  of  his  person  and  estate,  for 
authority  to  sell  certain  real  estate  owhed  by  him,  situated  in  the 
town  of  ,  in  the  county  of  : 

Now,  therefore,  the  condition  of  the  above  obligation  is  such 
that,  if  the  above-bounden  J.  L.  W.  shall  faithfully  perform  the 
trust  reposed  in  him,  and  shall  pay  over,  invest  and  account  for 
all  moneys  that  shall  be  received  by  him,  according  to  the  order 
of  any  court  having  authority  to  give  directions  in  the  premises, 
and  for  the  observance  of  the  orders  and  directions  of  the  court 
in  relation  to  such  trust,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue.  J.  L.  W.     [l.  s." 

G.  H.  B.     [L.  s." 
J.  D.  M.    [L.  s. 
Signed  and  sealed  in  ) 
the  presence  of       j 

A.  B. 

{Acknowledgment,  or  proof,  and  affidavit  of  sureties  as  in 
bond  of  committee,  on  page  432.) 

Upon  the  filing  of  the  bond,  the  court  is  authorized  by  the 
statute  to  proceed  in  a  summary  manner,  by  reference  to  a  ref- 
eree, to  inquire  into  the  merits  of  the  application.    Laws  1864, 
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chap.  417,  §  4.  If  the  bond  should  be  forfeited,  the  court  will 
direct  it  to  be  prosecuted  for  the  benefit  of  the  party  injured. 
Id.,  §  3. 

e.  Contracts  reported  and  confirmed  hy  court.  In  respect  to 
contracts  for  the  disposition  of  real  estate  under  the  statute  of 
1864,  it  is  provided  that,  upon  an  agreement  for  the  sale,  leasing, 
or  other  disposition  of  the  property  being  made,  or  upon  any  con- 
veyance in  fulfillment  of  a  contract  being  executed  in  pursuance  of 
such  order,  the  same  shall  be  reported  to  the  court,  on  the 
oath  of  the  committee  making  the  same,  and  (except  in  the  case 
of  a  conveyance  to  fulfill  a  contract),  if  the  report  be  confirmed, 
a  conveyance  is  required  to  be  executed  under  the  directions 
of  the  court.  Laws  1864,  chap.  417,  §  7;  Laws  1874,  chap.  446, 
title  2,  §  11. 

f.  Sales,  when  valid.  All  sales,  leases,  dispositions  and  con- 
veyances, made  in  good  faith  by  the  committee,  in  pursuance  of 
the  orders  of  the  court,  will  be  valid  and  effectual,  as  if  made  by 
the  lunatic,  etc.,  when  of  sound  mind.  Laws  1864,  chap.  417, 
§  7  ;  Laws  1874,  chap.  446,  title  2,  §  12. 

g.  Proceeds,  how  disposed  of.  The  statute  requires  the  court 
to  direct  the  application  and  disposition  of  the  proceeds  of  the 
property,  and  the  investment  of  the  surplus  belonging  to  tlie 
lunatic,  etc.,  so  as  to  secure  the  same  for  the  benefit  of  such 
person,  and  also  directs  the  ascertainment  of  the  value  of  any 
dower,  or  right  of  dower,  or  inchoate  right  of  dower,  and  directs 
a  return  of  such  investment  and  disposition  to  be  made  on 
oath,  as  soon  as  may  be,  and  requires  accounts  to  be  rendered 
periodically  by  any  committee  or  other  person  who  may  be 
intrusted  with  the  disposition  of  the  income  of  such  proceeds. 
Laws  1874,  chap.  446,  title  2,  §  13. 

h.  Effect  of  sale.  The  statute  also  provides  that  no  sale 
made  as  aforesaid,  of  the  real  estate,  or  interest  therein,  of  any 
idiot,  etc.,  shall  give  to  such  persons  any  other  or  greater 
interest  or  estate  in  the  proceeds  of  the  sale  than  the  idiot, 
etc.,  had  in  the  estate  so  sold  ;  but  the  proceeds  shall  be  deemed 
real  estate  of  the  same  nature  as  the  property  sold,  or  the 
interest  therein  of  the  said  idiot,  etc.,  and  the  court  shall  make 
order  for  the  preservation  of  the  same.  Laws  1864,  chap.  417, 
§  10  ;  Laws  1874,  chap.  446,  title  2,  §  14.  See  Datison  v.  De 
Freest,  3  Sandf.  Ch.  456  (464);  Forman  v.  Marsh,  11  N.  Y. 
(1  Kern.)  544. 
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i.  Dower  or  other  life  interest  in  estate.  If  the  real  estate  of 
any  idiot,  etc.,  or  any  part  of  it,  shall  be  subject  to  dower,  or 
other  life  estate,  and  the  person  entitled  thereto  shall  consent  in 
writing  to  accept  a  gross  sum  in  lieu  of  such  dower,  or  other  life 
estate,  or  the  permanent  investment  of  a  reasonable  sum,  in  such 
manner  as  that  the  interest  thereof  be  made  payable  to  the  per- 
son entitled  to  such  dower  or  life  estate,  during  life,  the  court 
may  direct  the  payment  of  such  sum  in  gross,  or  the  investment 
of  such  sum  as  shall  be  deemed  reasonable,  and  shall  be  accept- 
able to  the  person  entitled  to  the  said  dower  or  other  life  estate 
or  right  therein,  actual  or  contingent,  in  manner  aforesaid.  Laws 
1864,  chap.  417,  §  11  ;  Laws  1874,  chap.  446,  title  2,  §  15. 

And  before  any  such  sum  shall  be  paid,  or  such  investment 
made,  the  court  must  be  satisfied  that  an  effectual  release  of  the 
right  of  dower  or  other  life  estate,  actual  or  contingent,  has  been 
executed.     Id.,  §  16 ;  Laws  1864,  chap.  417,  §  12. 


ARTICLE  III. 

MISCELLANEOUS   PEOCEEDINGS. 

Section  1.  Conveyances  when  real  estate  held  In  trust. 

a.  In  what  cases.  In  respect  to  real  estate  held  in  trust,  the 
statute  provides  that  whenever  any  idiot,  lunatic,  or  person  of 
unsound  mind  shall  be  seized  or  possessed  of  any  real  estate  by 
way  of  mortgage,  or  as  a  trustee  for  others  in  any  manner,  his 
committee  may  apply  to  the  supreme  court  for  authority  to  con- 
vey and  assure  such  real  estate  to  any  other  person  or  persons 
entitled  to  such  conveyance  or  assurance,  in  such  manner  as 
the  court  shall  direct.  2  R.  S.  55,  §  19  ;  Laws  1847,  chap.  280, 
§  16,  as  amended.  Laws  1874,  chap.  446,  title  2,  §  23. 

And  on  the  application  of  any  person  entitled  to  such  convey- 
ance or  assurance,  by  action  or  petition,  the  committee  may  be 
compelled,  by  the  supreme  court,  on  a  hearing  of  all  parties  in- 
terested, to  execute  such  conveyance  or  assurance.  2  R.  S.  55, 
§  20,  as  amended  by  Laws  1874,  chap.  446,  title  2,  §  24. 

Under  the  above  provisions  of  the  statute  the  supreme  court 
has  authority  to  compel  the  specific  performance  of  a  contract 
for  the  sale  of  lands  by  the  lunatic  heir  of  a  party  to  the  contract 
who  had  died  pending  the  execution  thereof.    Thus,  where  a 
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party  makes  a  contract  for  the  sale  of  land,  and  dies  before  the 
contract  is  fulfilled,  leaving  an  only  child  as  heir  at  law,  who  is 
a  lunatic,  the  supreme  court  has  power  to  compel  a  specific  per- 
formance of  the  contract,  and  to  direct  the  committee  of  the  luna- 
tic to  execute  all  necessary  conveyances.  Swartwout  v.  Burr,  1 
Barb.  495. 

&.  Application,  where  and  how  made.  The  application  is 
founded  upon  petition,  addressed  to  the  supreme  court  of  the 
State  of  New  York.  2  R.  S.  55,  §  20.  The  petition  should  clearly 
set  forth  the  facts  upon  which  the  title  to  relief  is  founded ;  and 
should  be  verified  in  the  usual  form. 

The  application  is  ex  parte  and  must  be  made  to  the  supreme 
court  at  special  term.    Matter  of  Bookhout,  21  Barb.  348. 

Notice  of  the  application  must  be  served  upon  the  parties 
interested,  in  the  usual  manner,  accompanied  with  copies  of  the 
papers  upon  which  the  motion  is  founded.  See  Laws  1874,  chap. 
446,  title  2,  §  24. 

c.  Reference.  Upon  the  presentation  of  the  petition  the  court 
will  direct  a  reference  to  some  suitable  person,  to  inquire  into 
the  truth  of  the  representations  made,  to  hear  the  parties  inter- 
ested, and  to  report  thereon  with  all  convenient  speed.  2  R.  S. 
54,  §§  12,  19  ;  Laws  1874,  chap.  446,  title  2,  §  23. 

Before  the  hearing  the  referee  must  give  the  proper  notice  to 
parties  interested. 

Upon  the  coming  in  and  confirmation  of  the  referee' s  report  — 
if  it  is  a  proper  case  —  the  couf  t  will  make  an  order  directing  the 
committee  to  execute  a  conveyance  of  the  premises.  Id.,  §§  19, 
20  ;  Laws  1874,  chap.  446,  title  2,  §§  23,  24. 

Either  party  may  except  to  the  report  of  the  referee.  If  excep- 
tions are  taken  the  practice  prescribed  by  the  supreme  court 
must  be  pursued.    Sup.  Court  Rule  39. 

d.  Effect  of  conveyance.  The  statute  provides  that  every  con- 
veyance or  assurance  made  in  pursuance  of  the  order  on  such 
application  will  be  as  valid  and  effectual  as  if  the  same  had  been 
executed  by  such  lunatic,  etc.,  when  of  sound  memory  and  under- 
standing.   2  R.  S.  54,  §  21  ;  Laws  1874,  chap.  446,  title  2,  §  25. 

e.  Costs.  Where,  under  this  provision  of  the  statute,  a  peti- 
tion for  the  specific  performance  of  a  contract  is  filed  against  the 
heir  of  the  party  who  made  the  contract,  and  such  heir  is  a  lunatic, 
neither  the  lunatic  nor  his  estate  can  be  charged  with  the  costs 
of  the  proceedings.    Swartwout  v.  Burr,  1  Barb.  495.    See  But- 


SPECIAL  PROCEEDINGS,  ETC.  481 

Appeals  —  Specific  performance  of  contract  —  In  what  cases—  Other  general  matters. 

pheny.  Fowler,  9  Paige,  280  ;  Hunter  v.  Dashwood,  2  Edw.  Cli. 
415. 

/.  Appeals.  The  order  made  upon  the  report  of  a  referee 
affects  a  substantial  right ;  and  also  by  the  Laws  of  1854,  an 
appeal  may  be  taken  from  an  order  in  a  special  proceeding  to 
the  general  term.  Laws  1854,  chap.  270,  §  1.  See  Matter  of 
Livingston,  34  N.  Y.  (7  Tiff.)  555  ;  Hyatt  v.  Seeley,  11  IST.  Y. 
(1  Kern.)  52. 

From  the  decision  of  the  court  at  general  term,  an  appeal  may 
be  taken  to  the  court  of  appeals.    lb. ;  Code,  §  11. 

The  practice  upon  an  appeal  is  regulated  by  the  provisions  of 
the  Code.    See  §§  327-332. 

The  costs  upon  an  appeal,  when  allowed,  are  in  the  discretion 
of  the  court,  and  are  also  regulated  by  the  Code.  Laws  of  1854, 
chap.  270,  §  3.  See  The  People  v.  Stuftevant,  9  How.  304  ;  S.  C, 
3  Duer,  616. 

Section  2.  Specific  performance  of  contract. 

a.  In  what  cases.  It  is  provided  by  the  statute  that  the 
supreme  court  shall  have  authority  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  which 
may  have  been  made  by  any  lunatic  or  person  of  unsound  mind 
while  capable  of  contracting,  and  to  direct  the  committee  of  such 
person  to  do  and  execute  all  necessary  conveyances  and  acts  for 
that  purpose.  2  E..  S.  55,  §  22  ;  Laws  of  1864,  chap.  417,  §  5  ; 
Laws  of  1874,  chap.  446,  title  2,  §  26. 

h.  Proceedings  thereon.  The  application  is  founded  upon 
petition  addressed  to  the  supreme  court  at  special  term.  2  R.  S. 
65,  §  22 ;  Laws  of  1864,  chap.  417 ;  Matter  of  BooTchout,  21 
Barb.  348. 

Upon  the  presentation  of  the  petition  the  usual  reference  will 
be  made.  And  upon  the  coming  in  of  the  report  of  the  referee 
the  court  will  make  an  order  directing  a  specific  performance, 
according  to  the  circumstances  of  the  case. 

In  respect  to  proceedings  subsequent  to  the  application  to  the 
court,  the  practice  in  general  is  substantially  the  same  as  upon 
an  application  to  compel  a  conveyance  of  real  estate  held  in  trust 
by  a  lunatic. 

Section  3.  Other  general  matters. 

a.  lAraitation  of  authority  over  lunatic's  real  estate.  The 
statute  limits  the  authority  of  the  court  by  providing  that  the 
real  estate  of  any  idiot,  lunatic,  person  of  unsound  mind,,  or  per- 
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son  incapable  of  conducting  his  own  affairs  in  consequence  of 
habitual  drunkenness,  shall  not  be  leased  for  more  than  five 
years,  or  mortgaged,  or  aliened,  or  disposed  of  otherwise  than  as 
directed  by  the  statute.  2  E,.  S.  55,  §  28 ;  Laws  of  1874,  chap.  446, 
title  2,  §  27. 

The  real  estate  of  a  lunatic,  etc. ,  can  only  be  sold  under  the 
direction  of  the  court.  Therefore  it  absolutely  interdicts  a  sale 
of  such  real  estate  under  execution.  Brasher  v.  Cortlandt,  2 
Johns.  Ch.  400  (403). 

b.  Partition  of  lunatic^  s  estate.  Upon  the  application  of  the 
committee  of  an  idiot,  lunatic,  or  person  mentally  incapable  of 
managing  his  affairs,  the  supreme  court  may  authorize  such  a 
committee  to  agree  to  the  partition  of  any  real  estate  owned  by 
such  lunatic  as  a  joint- tenant,  or  tenant  in  common  with  others, 
and  to  execute  releases  of  the  right  of  such  lunatic  in  and  to  the 
share  falling  to  the  other  owners.     2  R.  S.  331,  §§  89,  91. 

c.  Estate,  disposition  on  lunati&s  death.  Upon  the  death 
of  a  lunatic,  etc.,  it  is  provided  by  the  statute,  as  amended  in  1874, 
that,  in  case  of  the  death  of  any  idiot,  lunatic,  person  of  unsound 
mind,  or  person  incapable  of  conducting  his  affairs,  during  such 
state  of  incapacity,  the  power  of  any  committee  appointed  under 
the  provisions  of  the  statute  shall  cease,  and  his  real  estate  shall 
descend  to  his  heirs,  and  his  personal  estate  be  distributed  ac- 
cording to  law,  the  same  as  if  he  had  been  of  sound  mind  and 
memory,  and  capable  of  conducting  his  affairs  \  but  nothing  con- 
tained in  the  statute  will  be  held  to  affect  the  provisions  of  any 
last  will  and  testament,  duly  made  and  duly  admitted  to  pro- 
bate. Laws  of  1874,  chap.  446,  title  2,  §  29  ;  amending  2  R.  S. 
55,  §  25. 

For  general  provisions  relating  to  the  care  and  custody  of  the 
insane,  see  Laws  of  1874,  chap.  446. 
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Of  petition  of  attaching  creditor 15 

Of  petition  of  absconding  or  concealed  debtor 17 

Of  petition  for  sale  of  lunatic's  real  estate   ; 475 

WARRANT : 
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Of  attachment,  non-resident  debtor 6 

For  arrest  of  defendant  under  non-imprisonment  act 102 

Of  oommitmeut,  for  contempt 168 
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Of  action  does  not  dissolve  injunction ii,  120 

Of  appeal,  by  death  of  party iv,  293, 317 

On  death  of  non-resident  appellant iv,  293, 317 

On  death  of  respondent iv,  317 

ABATEMENT  OP  ACTION  (See  Death,  etc.): 

When  action  abates  by  death  of  party i,  51 

Death  of  debtor  residing  out  of  State i,  52 

Death  of  sole  plaintiff  under  former  practice i,  140 

Death  of  sole  plaintiff  under  Code i,  141 

When  cause  of  action  survives i.  142 

Abatement  in  actions  founded  on  torts i,  145 

Where  public  of&cers  are  plaintiffs i,  145 

Death  Of  one  of  several  plaintiifs i,  147 

In  an  action  on  joint  demand i,  147 

In  equitable  actions, i,  148 

Death  of  sole  defendant i,  152 

In  actions  for  personal  injuries i,  152 

In  actions  of  ejectment i,  153 

In  actions  against  public  oflflcers i,  153 

Death  of  one  of  several  defendants i,  153 

Death  of  judgment  debtor i,  154 

In  supplementary  proceedings i,  154 

In  actions  on  a  joint  liability i,  153 

Death  of  party  to  an  appeal i,  155 

In  action  of  replevin   i,  746 

In  action  upon  a  joint  and  several  liability i,  154 

In  ejectment v,  22 

In  partition v,    82,  139 

ABATEMENT  OF  NUISANCE: 

Right  of  party  to  abate  a  nuisance , i,  75 

Bight  to  abate  private  nuisance i,  76 

Bight  to  abate  public  nuisance i,  77 

Liability  for  unnecessary  injury  in  abating i,  76,  77 
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Of  levy  under  execution,  when  allowable iv,  66 

Effect  of  abandonment  of  levy iv,  56 

ABSCONDING  DEBTORS : 

Property  of,  may  be  attached ii,  137 

Who  are ii,  IST^ 

When  members  of  a  partnership  may  be  treated  as ii,  137 

ABSENCE : 

Where  defendant  is  absent  from  State 1,  50 

From  State,  effect  of,  on  statute  of  Umitations  i,  50 

Absence  by  one  joint  debtor i,  51 

Foreign  corporation  is  absent  person i,  51 

Of  party,  counsel  or  witnesses,  when  a  ground  for  postponement,  iii,  66 

When  a  ground  for  new  trial iii,  401 

ABSENT  DEFENDANT : 

Service  of  summons,  where  residence  of  defendant  is  unknown,  i,  535 

Judgments  against,  how  enforced iv,  206 

Service  of  notice  and  papers  on iv,  619 

ACCEPTANCE  (See  Offer  of  Judgment)  : 

Of  offer  of  judgment iv,  504 

Time  in  which  to  accept iv,  504 

Service  of  notice  of iv,  504 

May  be  by  attorney iv,  504,  505 

Proceedings  on iv,  505 

ACCIDENT : 

No  action  lies  for  inevitable  accident 1,  35 

Wrongs  arising  from  fraud,  accident  or  mistake  in  actions  at  law 

redressed  in  equity ii,  60 

Effect  of,  on  enforcement  of  contract ii,  75 

ACCORD: 

Definition  of i,  81 

ACCOUNT : 

Former  subject  of  relief  in  equity i,  434 

Mutual  account,  when  not  barred  by  statute  of  limitations i,  59 

Procuring  copy  of  account j,  581 

What  necessary  to  constitute i,  58 

Mode  of  pleading  an  account  under  the  Code ii,  325 

Items  of,  need  not  be  alleged ii,  325 

Copy  of,  must  be  given  on  written  demand  of  adverse  party ii,  325 

(See  Copy  Account.) 

Discovery  of  books  of,  when  ordered ii,  535-537 

What  is  an  account iii,  250 

What  is  a  long  account iii,  250 

When  compulsory  reference  ordered  to  examine iii,  249 

Powers  of  referee  appointed  to  take  and  state iii,  272, 342 

Proceedings  on,  reference  to  take iii,  355, 363 

(See  Interlocutory  Reference.) 
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Action  for,  when  barred  by  statute  of  limitations i,           58 

Subject  of  equitable  relief i,         434 

Accounting  for  money  received  by  attorney i,         618 

Accounting  by  factor i,         620 

By  receiver  m&y  be  compelled ii,         254 

Eeceiver  may  compel  debtors  to  account     •.  ii,         255 

Final  accounting  of  receivers  of  corporations ii,         258 

When  and  by  whom  an  action  for  an  accounting  is  maintainable  v,         662 

To  what  cases  the  remedy  applies v,         662 

Action  of,  at  common  law v,         662 

Jurisdiction  of  matters  of  account  in  equity v,         662 

Under  the  Code v,         662 

Provisions  of  Revised  Statutes  applicable v,  662,  663 

Old  rules  of  pleading  not  applicable v,         663 

Is  purely  an  equitable  action v,  663,  664 

Action,  upon  what  transactions  founded v,         664 

Accounting  as  a  collateral  proceeding v,         664 

In  what  cases  decreed v,  664,  665 

Where  there  has  been  an  account  stated v,          665 

When  account  may  be  opened v,  665,  666 

Explanation  of  terms  ' '  surcharge  "  and  ' '  falsification  " v,          666 

Effect  of  surcharging  and  falsifying v,         666 

On  whom  lies  burden  of  proof v,         666 

Action  for  re-accounting ; v,         666 

Complaint  in  such  action v,          666 

Interlocutory  order v,  666,  667 

Opening  account  for  fraud  or  error v,          667 

What  necessary  to  entitle  defendant  to  open  account v,         667 

What  is  a  stated  account v,         667 

Rule  of  "  account  stated  " v,         667 

Where  not  applicable v,  667,  668 

Time  within  which  to  object  to  account v,         668 

Objections  to  opening  stated  account v,  668,  669 

Accounting,  when  decreed  in  partnership  cases v,        669 

When  partnership  is  existing v,         669 

Court  of  equity  has  exclusive  jurisdiction v,         669 

Special  or  limited  partnership v,         669 

Provisions  of  Revised  Statutes  as  to v,         669 

Court  may  declare  that  partnership  never  existed v,         669 

In  what  cases v  669,  670 

Causes  for  dissolution v,         670 

Two  classes v,         670 

Misconduct  of  partners ; v,         670 

What  misconduct  will  entitle  to  dissolution v,  670,  671 

Where  no  blame  or  laches  attach  to  either  partner v,         671 

Loss  of  whole  of  capital v,         671 

Business,  wasteful  or  disastrous v,         671 

Inability  or  incapacity  of  partner v,  671,  672 

Partner  of  unsound  mind v.         672 
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Long  absence  of  partner v,         672 

Voluntary  engagement  in  other  business v,         672 

War,  civil  or  inter  gentes v,         672 

When  the  partnership  has  been  dissolved v,  672, 773 

Effect  of  dissolution  of ." v,         673 

Eight  to  an  accounting v,         673 

Each  partner  'has  a  right  to  require v,         673 

Eules  applicable  to  accounting  on  dissolution  of  partnership v,  673,  674 

What  operates  to  dissolve  partnership v,         674 

When  dissolution  to  be  demanded  in  complaint v,         674 

Dissolution  of  partnership  by  bankruptcy  or  insolvency  of  partner, 

or  partners v,         674 

Solvent  partner  not  entitled  to  sole  administration v,         674 

May  demand  appointment  of  receiver v,  674,  675 

Action  for  accounting  by  creditor,  on  dissolution  of  limited  part- 
nership    V,         675 

Eules  as  to,  where  liinited  partnership  becomes  insolvent v,         675 

Dissolution  of  partnership  by  death  of  partner v,         675 

Rights  of  surviving  partners v,         675 

To  sell  property  and  close  business v,  675,  676 

Must  use  all  practical  diligence v,         676 

Action  against,  by  representatives  of  deceased  partner v,         676 

What  entitled  to,  in  action v,         676 

If  survivors  continue  business  must  account  for  profits v,  676,  677 

Compensation  for  services v,         677 

Eight  of  surviving  partner  against  other  surviving  partners v,         677 

Sale  of  partnership  realty v,         677 

Parties  to  the  action v,  677, 678 

Mere  nominal  trustee  may  bring  v,          678 

Cestui  que  trust  need  not  be  joined v,         678 

Cestui  que  trust  as  defendant v,          678 

When  necessary  parties  plaintiff v,         678 

Action  by  legatees ,. v,         678 

Creditors  as  parties '. v,          678 

Eule  of  Code  as  to v,         678 

Action  by  one,  in  behalf  of  himself  and  others , v,  678,  679 

When  between  partners v,         679 

Who  may  bring  action v,         679 

Assignee  or  trustee,  when  party  defendant v,         679 

Personal  representatives  of  deceased  partner v,         679 

Where  action  is  to  wind  up  partnership  concern  inter  vivos v,         679 

When  the  action  will  he  harred  hy  the  statute  of  limitations . .  v,        679 

General  rule  as  to v,  679,  680 

When  six  years'  limitation  applicable v,         679 

In  actions  for  accounting  purely v,         680 

Where  rule  will  not  apply v,         680 

When  statute  begins  to  run v,         680 

In  action  for  relief  on  ground  of  fraud  v,  680,  681 

When  ten  years'  limitation  applicable v,         681 
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When  lapse  of  time  no  bar  to  an  account v,  681,  682 

Illustrations  given v,  682 

Practice  and  proceedings  in  an  action  for  an  accounting  ....  v,  682 

'Action,  how  commenced v,  682 

By  service  of  summons  for  relief v,  682 

Pleadings v,  682 

Complaint v,  682 

Where  suit  brought  prior  to  dissolution  of  partnership v,  682 

What  complaint  should  demand v,  682,  683 

Where  suit  brought  after  dissolution v,  683 

Prayer  of  complaint  in  such  case v,  683 

Complaint  where  partnership  is  general,  etc v,  682 

Where  no  time  fixed  for  duration  of v,  683 

Answer  or  demurrer v,  684 

Defense  usually  by  answer v,  684 

Demurrer,  when  proper v,  684 

What  may  be  set  up  in  answer v,  684,  685 

Complaint,  when  dismissed v,  685 

Provisional  remedies v,  686 

When  allowed v,  686 

Trial ,  v,  686 

By  the  court v,  686 

When  trial  to  be  had  before  accounting v,  686 

Trial,  how  brought  on v,  686 

By  a  jury v,  686 

How  obtained v,  686 

By  a  referee v,  686 

Upon  written  consent  of  parties v,  686 

When  reference  may  be  ordered  by  court v,  686 

Interlocntory  decree  for  an  accounting v,  686 

Acconnting  before  a  referee v,  686 

What  rules  to  govern  the  accounting v,  687 

Annual  statement  of  copartner v,  687 

Entries  prima  facie  correct v,  687 

Allowance  of  interest v,  687 

Production  of  books  and  papers  before  referee v,  687, 688 

Beport,  final  hearing  and  judgment. v,  688, 689 

Costs V,  689 

Not  allowed,  inter  partes v,  689 

Usually  charged  on  fund v,  689 

Mutual  account  decreed v,  689 

WTien  party  guilty  of  fraud v,  689 

By  receiver,  in  proceedings  against  corporations  in  equity vi,  262 

By  committee  of  lunatic vi,  457 

ACKNOWLEDGMENT : 

Of  debt,  to  revive  debt  barred  by  statute  of  limitation* ij  63,  64 

Of  satisfaction  of  judgment iii,  747 

Vol.  VI.— 69 
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In  wrongful  act  defeats  a  right  to  equitable  relief ii, 

ACTIONS  (  See  Limitations  of  Actions)  : 

Declares  rights  and  enforces  remedies i, 

Nature  and  deflnltlon  of 

Are  legal  or  equitable 

Civil  action,  what  is 

Heal  action 

Personal  action 

Mixed  action 

Ex  contractu  or  ex  delicto 

Local  action 

Transitory  action 

In  personam  or  in  rem 

How  regarded  in  United  States  courts 

Joinder  of  action,  legal  or  equitable i,  29, 

Uniformity  of  practice 

Errors  in  form  not  usual 

When  right  of  action  exists    

Does  law  give  remedy 

Are  there  facts  to  sustain 

Injuries  to  person  or  personal  rights . . 

Relating  to  real  or  personal  property    

Founded  upon  contracts 

Founded  upon  tortsj 

Is  there  an  existing  right  of  action 

Cumulative  or  exclusive  remedies 

Illegality  of  ground  of 

Preliminary  consideration 

Malice  alone  no  ground  of  action 

Consent  to  act  done,  a  good  defense 

Object  of  bringing  action i,  32 

Will  the  facts  sustain  action 1,  34 

Has  the  defense  a  good  bar  to  action i,  34 

Right  must  be  complete  before  suit i,  37 

Remedy,  vrhen  suit  commenced  without  leave i,        213 

Notice  before  action  brought i,        214 

Demand  or  request  before  action i,        214 

Kinds  of,  under  old  practice i,         420 

Parties  to,  under  old  practice i,        421 

Form  of,  under  old  practice i,        421 

Mode  of  commencing,  under  old  practice i,        423 

Mode  of  pleading  under  old  practice i,        425 

Mode  of  trial  under  old  practice i,        426 

Actions,  how  commenced  by  summons i,        467 

Requisites  of  a  summons i,        468 

Action,  when  deemed  commenced i,        501 

Trespass  does  not  lie  against  sheriff  for  taking  goods  in  replevin . .      i,         738 

Of  waste  abolished ii,  16 
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When  injunction  may  issue  to  restrain ii,  41-50,  66-68 

When  injunction  may  issue  in  aid  of. ii,  47 

By  receiver  authorized  to  sue,  cannot  be  restrained ii,  67 

Pendency  of  action  to  declare  mortgage  void  no  ground  to  restrain 

foreclosure ii,  67 

.  In  what  actions  attachment  may  issue ii,  131 

Power  of  receiver  to  bring  or  defend ii,  242,  245,  251 

Classificatioc  of ii,  368 

Definition  of,  as  used  in  section  144  of  Code ii,  448 

Cross-Actions .* ii,  477 

Consolidation  of ii,  555 

When  actions  may  be  consolidated ii,  555 

When  actions  may  not  be  consolidated ii,  556 

Distinction  between  local  and  transitory  actions  abolished ii,  623 

Terminating  actions  without  trial ii,  600 

Discontinuance  of ^ ii,  600 

Action  for  foreclosure,  how  commenced v,  195 

Action  of  partition,  where  commenced ; v,  46 

How  commenced v,  47 

.\CTIONS   AND   PROCEEDINGS   IN  PAETICITLAR  CHARAC- 
TERS, OR  BY  AND  AGAINST  PARTICULAR  PARTIES  . .  vi,  287 

ACTIONS  BY  AND  AGAINST  CORPORATIONS vi,  287 

Actions  by  coRPOBATioNa , , vi,  287 

In  general vi,  287 

Power  of  corporation  to  sue,  incidental vi,  287 

Foreign  corporations  may  sue  in  courts  of  this  State vi,  287 

Liability  of  corporations  to  be  sued vi,  287 

By  domestic  corporations vi,  287 

Must  sue  in  own  name vi,  287 

In  what  cases vi,  287 

Parties vi,  288 

General  rules  as  to  parties  applicable vi,,  288 

Two  corporations  may  join  in  action vi,  288 

Process  and  its  service ^ vi,  288 

Pleadings vi,  288 

Complaint,  how  formed vi,  288 

What  to  be  averred  in  complaint vi,  288 

Complaint  in  action  to  enforce  by-laws  of  corporation vi,  288 

Trial,  evidence,  etc vi,  288 

Trial  conducted  as  in  action  by  individual vi,  288 

General  rules  of  evidence  applicable vi,  283 

When  necessary  to  prove  existence  of  corporation vi,  288 

Existence,  how  proved vi,  289 

Religious  society,  incorporation,  how  proved vi,  289 

Admission  of  member  of  aggregate  corporation vi,  289 

Abatement  of  action vi,  289 

Not  abated  by  dissolution  of  corporation vi,  289 

Judgment  and  execution  , vi,  289 
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Same  rules  apply  as  in  other  cases vi,  289 

Actions  by  foreign  corporations vi,  289 

Right  to  sue  conferred  by  statute vi,  289 

Right  prior  to  statute vi,  289, 290 

Security  for  costs vi,  290 

Omission  to  file,  an  irregularity  merely vi,  290 

Irregularity  may  be  waived vi,  290 

Action,  how  commenced vi,  290 

By  service  of  summons  vi,  290 

May  sue  in  corporate  name \ vi,  290 

Action  by  agent  of  foreign  corporation vi,  290, 291 

Pleadings : vi,  291 

Similar  to  those  by  domestic  corporations vi,  291 

What  facts  complaint  should  allege vi,  291 

Evidence  , vi,  291 

When  plaintiffs  must  prove  existence  of  corporation vi,  291 

Judgment vi,  291 

Entered  and  enforced  as  in  case  of  domestic  corporations vi,  291 

;  Actions  by  banking  associations vi,  291 

How  brought vi,  291 

In  whose  name  brought vi,  231 

Against  whom  brought  vi,  291 

Action  for  recovery  of  a  stock  subscription vi,  291,  292 

Evidence vi,  292 

Indiridnal  bankers vi,  292 

Should  not  sue  as  a  corporation vi,  292 

Action  to  be  brought  in  name  of  individual vi,  292 

Abatement  of  action  vi,  292 

Trial,  judgment,  etc vi,  292 

Same  as  in  ordinary  actions vi,  292 

Actions  against  corporations vi,  292 

Against  domestic  corporations vi,  292 

How  commenced vi,  292 

By  service  of  summons vi,  292 

Pleadings , ; vi,  292 

What  should  be  alleged  in  complaint vi,  292, 293 

Evidence vi,  293 

When  corporate  existence  to  be  proved vi,  293 

Seal  of  corporation,  how  proved vi,  293 

Appointment  of  agent,  how  proved vi,  293, 294 

Judgment vi,  294 

How  entered  and  enforced  vi,  294 

Against  foreign  corporations vi,  294 

Action,  where  and  how  commenced vi,  294 

In  what  courts vi,  294 

Commenced  by  complaint  and  summons vi,  294 

Attachment  vi,  294 

Action,  by  whom  maintained vi,  294 

When  non-resident  may  maintain vi,  294 
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Pleadings vi,  QQA. 

Trial  and  judgment vi,  294 

Proceedings  same  as  in'ordinary  cases vi,  294 

Date  of  lien  of  plaintiff's  judgment vi,  294 

Execution , vi,  294 

Proceedings  by  attachment vi,  294, 295 

Against  banking  associations vi,  295 

Proceeding  substantially  same  as  in  other  cases vi,  295 

Banking  associations,  how  sued vi,  296 

Time  of  bringing  action  against vi,  295 

Judgment  and  enforcement  thereof  . .- ; vi,  295 

Judgment  entered  against  president  of  association vi,  295 

Enforced  against  joint  property  of  association vi,  295 

ACTIONS  FOR  THE  RECOVERY  OF  DEMISED  PREMISES  ON 
NON-PAYMENT  OP  RENTS : 

When  an  action  lies , v,  373 

In  general v,  373 

Former  practice v,  373 

Remedy  by  ejectment v,  373 

If  sufficient  distress,  at  common  law v,  373 

If  not,  remedy  by  statute v,  373 

Both  remedies  still  existing v,  373 

How  modified v,  373 

Landlord  may  proceed  by  action  of  ejectment v,  373 

When  maintainable v,  373 

Right  of  re-entry  provided  in  lease v,  373 

Assignee  of,  may  bring  action v,  374 

Common-law  proceedings ' v,  374 

Demand  of  rent,  great  strictness  required v,  374 

If  not  paid  on  demand,  tenant  forfeits  term v,  374 

Conditions  of  forfeiture,  qualified  by  terms  of  lease v,  374 

Action  for  separate  parcel  of  premises v,  374 

Demand  of  rent  in  such  case v,  374,  375 

Bight  of  re-entry  against  sub-tenant v,  375 

Action  at  common  law,  how  conducted v,  375 

Statutory  proceedings v,  375 

History  of v,  375 

Provisions  of  Revised  Statutes v,  375 

Action  of  ejectment  under v,  375 

Applicable,  in  what  cases v;  375 

Where  no  demand  of  rent  necessary v,  376 

Modification  of  R.  S.  by  act  of  1846 v,  376 

To  what  cases  applicable v,  376 

Notice  of  re-entry  by  landlord v,  376,  377 

When  required v,  376, 377 

Remedy  under  R.  S.  not  confined  to  cases  of  rent  service v,  377 

Notice  of  re-entry  and  seryice v,  377 

How  served v,  377 
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Proceedings  in  the  action  '. v,  378 

Governed  by  practice  under  Code ■ v,  378 

Commenced  by  summons  and  complaint •    v,  S78 

What  to  be  alleged  in  complaint v,  378 

Equitable  defense  by  tenant ■ v,  378 

Judgment  and  execution v,  378 

How  awarded v,  878 

Judgment  by  default v,  378 

Proceedings,  how  stayed v,  379 

Restoring  premises  to  tenant ■ v,  379 

Tenant,  when  barred v,  379 

Rehef  of  mortgagees,  foreclosure v,  379,  380 

Remedy  of  lessee,  in  equity v,  380 

Action  in  supreme  court v,  380 

Use  of  premises  by  lessor v,  380 

ACTION,  WHEN  DEEMED  COMMENCED: 

In  what  cases i,  501 

When  service  by  publication  i,  502, 538 

When  it  prevents  statute  of  limitations i,  484,  501 

When  summons  issued i,  501 
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Action  against,  when  brought  for  not  paying  over  money i,  57 

Receiver  may  appoint ii,  242 

Teriflcation  of  pleadings  by ii,  340 

When  v«rification  by  agent  allowable ii,  340 

Character  of  agency  to  authorize  verification  by ii,  341 

Requisites  of  verification  by ii,  341 

AGGRAVATION,  MATTERS  OF : 

Not  a  subject  of  denial. ii,  286 

AGREEMENTS : 

Respecting  water  rights,  enforced  by  injunction ii,  28 

Respecting  management  of  railroad  trains,  enforced  by  injunction  ii,  38 

By  canal  companies,  enforced  by  injunction ii,  39 

ALIAS  EXECUTION: 

When  alias  execution  may  issue iv,  31 

Form  of iv,  32 

•ALIENS: 

How  war  affects  their  rights i,  53 

In  civil  war,  who  is  an  alien i,  53 

Actions  by  aliens  for  real  estate ., i,  108 

Statute  of  limitations,  when  not  suspended i,  53 

When  alien  enemy  cannot  sue  in  our  courts , i,  53 

Not  qualified  to  serve  as  juror iii,  90 

New  trial  not  granted  because  juror  was  an  alien iii,  397 

Eight  of,  to  sue vi,  358 

Alien  friends vi,  358 
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Alien  enemies vi,  358, 359 

Actions  against  aliens vi,  359 

ALIENATIONS : 

When   unauthorized  or  illegal  alienations  of  corporate  property 

wiU  be  set  aside  or  enjoined ii,  56 

Of  real  property  not  restrained  when  lis  pendens  filed ii,  62 

ALLOWANCE: 

Additional  allowance  of  costs  in  action  in  which  attachment  has 

issued : ii,  200 

Amount  of  costs  allowed  on  attachment ii,  200 

Extra  allowance,  how  obtained ii,  200 

Extra  allowance   denied  in  attachment  where  tender  has  been 

made  before  judgment ii,  586 

Of  interrogatories  to  be  annexed  to  a  commission ii,  696 

Referee  cannot  grant  extra  allowance  of  costs iii,  288 

What  allowances  made  on  an  accounting. . . . .' iii,  359,  360 

Of  commissions " iiij  360 

ALTERATION : 

Of  sheriff's  deed iv,  87 

AMBASSADORS: 

Not  liable  to  arrest i,  593 

AMBIGUITY : 

In  pleading ii,  334 

A  pleading  which  may  have  been  intended  as  a  defense  or  coun- 
ter-claim construed  as  a  defense ii,  334 

AMENDING  SUMMONS: 

Court  may  amend,  etc i,  489 

Cannot  be  amended  except  by  leave  of  court i,  490 

Errors  in  form  amended  on  just  terms i,  490 

Jurisdictional  defects  not  cured  by i,  490 

Not  allowed  to  change  nature  of  action i,  490 

Freely  allowed,  when  necessary i i,  491 

Allowed  to  correct  mistake i,  491 

Not  allowed  to  aid  a  fraud i,  491 

Power  of  court  discretionary i,  491 

Notice  of,  when  necessary i,  492 

AMENDMENTS : 

Amendment  of  summons i,  489,  492 

Of  security  in  replevin i,  731 

Of  undertaking  in  replevin  i,  731 

Of  proceedings  in  replevin i,  745 

Amendments  of  Code  should  be  made  with  care i,  451 

Of  undertaking  by  plaintiff  in  arrest i,  648 

Amekdments  as  of  course ii,  501 

What  pleadings  are  amendable  as  of  course ii,  501 

Limit  of  time  to  amend ". ii,  502 
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Where  pleadings  are  served  by  mail ii^  502 

Where  there  has  been  an  extension  of  time ii  502 

But  one  amendment  as  of  course ii^  503 

What  is  not  an  amended  pleading ii,  503 

Of  pleadings,  when  indefinite  or  uncertain ii,  487 

Nature  and  extent  of ii,  504 

Venue  may  be  changed  by ii,  504 

Plaintiff  cannot  bring  in  new  parties  by ii,  504 

Plaintiff  cannot  strike  out  parties ii,  504 

To  complaints  as  to  one  defendant  cannot  be  made  without  notice 

to  the  other ii,  504 

Of  complaint  after  demurrer ii,  439 

Nature  of  action  cannot  be  changed  by ii,  505 

Nature  of  defense  cannot  affect  right  to  amend  answer ii,  505 

Effect  of  amendment  09  previous  proceedings ii,  505 

Amended  pleading,  a  substitute  for  the  original ii,  505 

Amended    pleading  supersedes    demurrer,    answer    or   reply   to 

original ii,  505 

Effect  of,  on  motion  for  judgment  on  frivolous  pleading ii,  505 

Improper  amendments ii,  505 

Kemedy  against  improper  amendments ii,  505 

Disregarding  amended  pleadings ii,  506 

Amendments  bt  leave  of  court ii,  506 

Power  of  court  to  amend ii,  506 

Court  of  appeals  may  order ii,  507 

Of  bill  of  particulars  allowed  only  by  court ii,  351 

Of  pleadings  adjudged  frivolous ii,  496 

Of  pleadings  when  indefinite  or  uncertain ii,  487 

As  to  practice ii,  507 

For  correction  of  mistakes  generally ii,  507 

Insertion  of  material  allegations ii,  507 

Service  of  amended  pleadings ii,  508 

When  service  of  amended  pleading  necessary ii,  508 

Time  in  wliich  to  serve  amended  pleading ii,  508 

Effect  of  service  of  amended  pleading ii,  509 

Of  verdict iii,  197 

Of  report  of  referee iii,  313 

Of  case iii,  325 

Of  judgment iii,  729 

Of  pleadings,  costs  on iii,  513 

Of  execution : iv,  18 

Of  return  of  execution iv,  27 

Of  notice  of  appeal iv,  222, 393 

Of  proceedings  to  perfect  appeal,  or  to  obtain  a  stay ...,    iv,  279 

Of  appeal  book  or  case iv,  280 

Of  pleadings  on  appeal  to  county  court v.. iv,  511,  5J2 

What  Is  amendable iv,  642 

Irregularities  are  amendable iv,  642 

Absolute  nullity,  or  void  proceeding,  not  aiaesdsbfe-. iy+  642_ 

Vol.  VL  — 71 
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Jurisdiction  cannot  be  acquired  by iv,  642 

Issuing  process  out  of  wrong  court  cannot  be  cured  by iv,  642 

Power  of  the  court  to  amend iv,  642 

Povrer  of  amendment  given  by  the  Revised  Statutes iv,  642 

Povifer  of  amendment  not  limited  by  the  statute iv,  648 

What  amendments  after  judgment  were  allowed  by  the  Revised 

Statutes iv,  643 

Actions  in  which  right  of  amendment  was  given iv,  643 

Provisions  of  the  Code  as  to iv,  643 

Code  does  not  enlarge  the  powers  of  the  court iv,  644 

Code  does  not  repeal  the  statute  of  amendments iv,  644 

Restriction  as  to  allowance  of  amendments  of  pleadings iv,  644 

What  courts  may  grant iv,  644 

Any  court  may  amend  proceeding  within  its  jurisdiction iv,  644 

No  court  can  amend  proceedings  in  another  court iv,  644 

Court  of  appeals  may  grant iv,  6'44 

What  amendment  may  be  made  by  appellate  court iv,  644,  645  • 

Appeal  does  not  prevent  amendment  in  court  below iv,  645 

As  a  right iv,  645 

Time  the  only  restriction  on  the  right  to  amend  a  pleading iv,  645 

Right  to  amend  pleading  is  absolute iv,  645 

Adverse  party  cannot  impair  right  to  amend iv,  645 

Adverse  party  cannot  disregard  amended  pleading iv,  645 

Right  of,  not  cut  off  by  mere  imphcation iv,  645 

Power  of  amendment,  as  of  course,  can  be  exercised  but  once. . .  iv,  645 

Leave  of  court  necessary  to  second  amendment iv,  645 

Delay iv,  646 

Delay  in  applying  for  leave  to  amend,  a  ground  for  denying  motion  iv,  646 

Mistakes  of  court  and  Its  officers iv,  646 

Party  not  allowed  to  suffer  for  mistake  of  court iv,  640 

Party  not  to  be  prejudiced  by  mistakes  of  attorneys iv,  646 

Relief  not  given  against  mistakes  to  the  prejudice  of  third  parties  iv,  646 

Cannot  conflict  with  the  requirement  of  a  statute iv,  646 

Useless  amendments  not  granted iv,  646 

In  actions  not  favored iv,  647 

Discretionary  powers  of  the  court  as  to  terms  of  amendment  in 

certain  actions iv,  647 

Without  motion iv,  647 

Upon  motion  to  set  aside  for  trivial  error iv,  647 

In  an  action  of  quo  warranto iv,  647 

When  the  court  will  not  amend  summons iv,  647 

Of  process iv,  647 

Process  may  be  amended  in  the  furtherance  of  justice iv,  647 

Want  of  statutory  requirements  in  process  may  be  supplied  by .  . .  iv,  648 

Process  returnable  on  Sunday  amendable iv,  648 

Process  issued  out  of  wrong  court  not  amendable iv,  648 

Summons r iv,  648 

Summons  not  amendable  as  of  course iv,  648 

Irregularity  in  summons  amendable  on  leave iv,  648 
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Amount  demanded  in  summons  may  be  increased  by iv  648 

Summons  may  be  made  to  couform  to  complaint iv  648 

Mistakes  as  to  parties  may  be  corrected  by iv,  648 

Omission  of  name  of  court,  when  corrected  by iv,  649 

Effect  of  variance  between  summons  and  complaint iv,  649 

Notice  of  intention  not  to  amend  complaint  will  not  defeat  right  to 

amend iv,  649 

Delay  in  application  to  amend  summons  will  not  defeat  application 

to iv,  650 

Summons  issued  in  the  name  of  an  agent  may  be  amended iv,  650 

Summons  may  be  made  to  state  place  where  complaint  will  be  filed,  iv,  650 

Of  summons  after  judgment iv,  650 

Execution iv,  650 

Formal  or  technical  defects  in  execution  may  be  amended iv,  650 

Allowed  where  other  creditors  will  not  be  prejudiced iv,  651 

Of  execution  against  the  person iv,  651 

Execution  made  returnable  on  Sunday  may  be  amended iv,  651 

New  execution  may  issue  in  place  of  one  destroyed iv,  651 

Errors  as  to  direction  to  levy  on  real  property iv,  651 

Omission  of  indorsement iv,  651 

Errors  in  recital  of  judgment iv,  651 

Irregularities  in  second  execution  may  be  amended iv,  651 

Names  improperly  included  in  execution  may  be  omitted  on iv,  652 

Execution  may  be  amended  after  its  return iv,  652 

Omission  to  file  transcript  in  another  county  before  levy  on  prop- 
erty therein  may  be  cured  by , iv,  652 

Execution  issued  out  of  wrong  court  not  cured  by iv,  652 

Of  pleadings  generally iv,  652 

Provisions  of  the  Code  as  to  the  amendment  of  pleadings iv,  652 

Statute  of  limitations  may  be  set  up  by iv,  652 

Inconsistent  cause  of  action  cannot  be  aided  by iv,  653 

Defendant  cannot  be  deprived  of  right  to  answer  or  demur  by. . .  iv,  €53 

Statements  contradicting  original  sworn  complaint iv,  653 

What  amendment  allowed  on  demurrer  to  part  of  answer iv,  653 

Of  form  of  denial  in  answer iv,  653 

Gendering  pleading  bad  not  allowed iv,  653 

Failure  to  state  cause  of  action  cannot  be  remedied  by iv,  654 

Adding  new  count  upon  same  cause  of  action  not  allowed iv,  654 

Verification  may  be  added  by iv,  654 

Defective  verification  may  be  amended i v,  654 

Name  of  party  may  be  added,  stricken  out  or  corrected iv,  654 

As  to  purties,  may  be  made  before  or  at  the  trial iv,  654 

Name  of  receiver  may  be  substituted  for  corporation iv,  654 

Court  may  order  the  name  of  a  public  officer  inserted  in  the  plead- 
ings    iv,  654 

Substitution  of  name  of  assignee iv,  655 

Entire  change  of  parties  by  amendment  not  allowed iv,  655 

Party  having  cause  of  action  not  to  be  substituted  for  one  who  has 

none iv,  655 
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When  complaint  cannot  be  amended  by  adding  new  defendants  . .  iv,  655 
Complaint  not  amendable  as  to  parties  without  amendment  of  sum- 
mons    iv,  655 

Substitution  of  sheriff  for  attaching  creditor iv,  655 

Misnomer  may  be  cured  by ' iv,  656 

Errors  in  suing  or  omitting  to  sue  in  corporate  name iv,  656 

Mistakes  in  designation  of  public  officer iv,  656 

Mistake  in  Christian  name  may  be  corrected  by iv,  656 

Before  trial iv,  656 

Restriction  on  right  to  amend  before  trial iv,  656 

Provisions  of  Code  as  to  amendments  before  trial iv,  656 

Party  allowed  to  amend  on  equitable  terms iv,  657 

Court  may  allow  party  to  change  cause  of  action  on  defense iv,  657 

Not  confined  to  matter  defectively  set  forth  iv,  657 

,        Rule  as  to  adding  new  cause  of  action iv,  658 

When  party  will  not  be  permitted  to  change  an  action  on  contract 

to  an  action  in  tort iv,  658 

Entire  nature  of  cause  of  action  or  defense  cannot  be  changed  by,  iv,  658 

Amending  demand  for  relief iv,  658 

Demand  for  injunction  may  be  changed  to  demand  for  damages  . .  iv,  659 

Ameudin^  answer iv,  659 

Time  and  effect  of  amending  answer iv,  659 

Plaintiff  proceeds  at  his  peril  while  right  to  amend  answer  exists,  iv,  659 

Right  to  amend  as  of  course iv,  659 

Of  ambiguous  allegations  in  the  answer iv,  660 

Setting  up  counter-claim  by iv,  660 

Contents  of  answer  to  supplemental  complaiit iv,  660 

Answer  consisting  of  denials  may  be  amended iv,  660 

Striking  out  admission  and  inserting  denial iv,  661 

Unconscionable  defenses  may  be  added  by  iv,  661 

Statute  of  hmitations ;  usury,  etc.,  may  be  added  by iv,  661 

At  the  trial iv,  661 

Provisions  of  the  Code  as  to  amendments  at  the  trial iv,  661 

Restrictions  on  allowance  of  amendments  at  the  trial iv,  662 

Illustrations  of  amendments  allowed  at  the  trial iv,  662 

Defense  of  usury  may  be  set  up  at  trial iv,  662 

Of  insufficient  complaint  to  conform  to  proof iv,  662 

Adding  allegations  of  special  damage,  etc iv,  662 

Claim  for  damages  enlarged  on  trial iv,  662 

Of  bill  of  particulars iv,  663 

Decisions  as  to  adding  new  causes  of  action  or  new  defenses  at  the 

trial iv,  663 

Complaint  in  tort  cannot  be  changed  to  one  on  contract iv,  663 

Allowance  of  amendment  at  the  trial  discretionary iv,  663 

Striking  out  an  admission,  when  allowed iv,  663 

Variance  between  pleadings  end  proof iv,  664 

After  verdict  or  decision iv,  661 

Pleading  over  after  demurrer i v,  664 

After  frivolous  pleading iv,  665 
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After  trial  upon  the  facts iv,  666 

Terms  of  allowing  increase  of  demand  for  relief iv,  666 

In  an  action  of  slander iv,  660 

In  foreclosure iv,  666 

n  an  action  on  a  joint  and  several  note iv,  666 

Granting  leave  to  reply iv,  666 

After  judgment iv,  666 

Power  of  the  court  to  allow  amendment  after  judgment iv,  666 

Restriction  on  power  to  grant  amendments  after  judgment iv,  666 

Change  of  cause  of  action iv,  667 

On  appeal,  when  allowed iv,  667 

Appellate  court  cannot  amend  record iv,  667 

Of  demand  for  relief iv,  668 

Allowed  only  to  sustain  judgment iv,  668 

On  judgment  against  defendant  on  defense  of  usury iv,  668 

Delay  may  defeat  application  to  amend iv,  668 

On  failure  to  plead  statute  of  limitations  to  counter-claim iv,  669 

Of  judgments  (See  Judgments) iv,  669 

Of  judgment  roll iv,  670 

Signature  of  clerk iv,  671 

By  whom  granted iv,  671 

Mode  of iv,  672 

Of  affidavits iv,  672 

Defect  in  the  substance  of  an  afiSdavit  cannot  be  corrected iv,  672 

Title  of  affidavit  may  be  amended iv,  672 

Affidavit  may  be  corrected  as  to  jurat  and  signature iv,  672 

Attachments  may  be  amended  as  to  signature  of  attorney iv,  673 

Bill  of  particulars  may  be  amended iv,  673 

Bonds iv,  673 

Bonds  required  by  law  may  be  amended iv,  673 

Mode  of  obtaining  amendment  of  bonds iv,  673 

What  amendment  may  be  made  to  bonds iv,  673 

Of  bond  on  appeal  from  surrogates'  courts iv,  351 

Case iv,  674 

Omissions  of  matter  of  fact  may  be  supplied  by iv,  674 

Of  case  after  argument iv,  674 

Clerical  errors  in  case  may  be  amended  on  terms iv,  674 

Bill  of  exceptions iv,  675 

Staying  argument  to  allow  amendment  of  bill  of  exceptions iv,  675 

Of  bill  after  argument  and  judgment iv,  675 

Commissions iv,  675 

Defective  commission  may  be  returned  for. ... ; iv,     '    675 

Commission  amendable  when  process  may  be  amended iv,  675 

Injunction iv,  675 

Form  of  injunction  amendable iv,  675 

Injunction  improperly  granted  not  amendable iv,  675 

Interrogatories iv,  675 

Notices  of  appeal iv,  222,  393,  675 

Court  may  amend  notice  of  appeal iv,  675 
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What  amendments  of  notice  allowable iv,  675 

What  amendment  not  allowable iv,  676 

Orders iv,  676 

Mere  clerical  error  in  order  amendable iv,  676 

Of  order  setting  aside  judgment iv,  676 

Omission  to  file  order  may  be  amended  nunc  pro  tunc iv,  676 

Entry  of  orders  nunc  pro  tunc iv,  676 

Petitions iv,  677 

Petitions  may  be  amended  after  judgment j iv,  677 

Eetnrns  (See  Return) iv,  677 

Returns  amendable  in  matters  of  form iv,  677 

Of  return  of  constable , iv,  677 

Of  attachment  after  appeal iv,  677 

Of  return  of  execution iv,  27,  677 

Of  return  on  appeal iv,  677 

Sheriff's  certificates  and  deeds iv,  678 

Of  certificate  of  sale iv,  678 

Of  sheriff's  return iv,  678 

Undertakings iv,  678 

Court  may  allow  amendment  of  undertaking iv,  678 

Of  amount  of  undertaking  on  issuing  warrant  of  attachment .  iv,  678 

Piling  undertaking  nunc  pro  tunc iv,  678 

Of  undertaking  on  order  of  arrest iv,  678 

Of  undertaking  on  appeal iv,  678,  679 

Approval  of  undertaking  may  be  added  by iv,  679 

Verdict , iv,  679 

When  a  verdict  may  be  amended iv,  679 

Character  of  amendment  allowable • iv,  680 

Of  general  verdict iv,  680 

Of  special  verdict iv,  681 

Allowing  an  act  to  be  done  as  of  a  prior  day iv,  681 

General  rule  as  to  allowing  an  act  to  be  done  nunc  pro  tunc iv,  681 

Notice  of  appeal  cannot  be  served  after  expiration  of  statutory 

time , iv,  681 

Order  allowing  appeal  cannot  be  entered  as  of  a  prior  term iv,  681 

Ordering  judgment  nunc  pro  tunc iv, ,  682 

Signing  judgment  roll  nunc  pro  tunc iv,  682 

Filing  exceptions  and  serving  case iv,  682 

Filing  bond  of  guardian  ad  litem iv,  682 

Execution,  service  and  filing  of  undertakings iv,  682 

Indorsement  of  return  on  execution iv,  682 

Filing  copy  execution  where  original  is  lost    iv,  682 

Motion  to  amend .'. .  iv,  682 

When  leave  to  amend  is  necessary iv,  682 

Excuse  for  defect  should  be  shown iv,  683 

Submitting  proposed  amendment  to  adverse  party iv,  683 

Who  may  oppose iv,  683 

Effect  of  a  denial  of  the  truth  of  an  amendment iv,  684 

Court  will  not  inquire  into  merits  of iv,  684 
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Leave  to  amend  not  an  approval  of iv,  684 

The  order  granting iv,  684 

Terms  of iv,  684 

When  no  terms  need  be  imposed  on  granting iv,  684 

When  terms  will  be  imposed iv,  685 

Should  not  be  made  at  expense  of  adverse  party iv,  685 

Costs  on iv,  685 

Costs  on  changing  entire  cause  of  action iv,  685 

Costs  on  amending  complaint  after  trial iv,  685 

Costs  on  striking  out  name  of  defendant iv,  685 

Costs  on  filing  supplemental  complaint iv,  685 

Costs  on  amending  execution        iv,  686 

Payment  of  extra  allowance  not  required  on iv,  686 

Cost  on  amending  complaint iv,  685,  686 

Rehnquishing  verdict  or  report iv,  686 

Terms  on  amending  complaint  after  judgment  or  report  by  increas- 
ing demand iv,  686,  687 

Terms  on  adding  new  cause  of  action  after  trial iv,  687 

Terms  of  amendment  after  demurrer iv,  687 

Requiring  evidence  to  stand iv,  687 

Leave  to  adverse  party  to  plead iv,  687 

Mode  of iv,  688 

Mode  of  amending  pleadings iv,  688 

Service  of  amended  pleadings  necessary iv,  688 

On  whom  amended  pleading  must  be  served iv,  688 

Service  of  other  papers  after iv,  689 

Of  judgment  and  judgment  roll  (See  Judgment) iv,  689 

Entry  nunc  pro  tunc iv,  690 

Effect  of iv,  690 

Efifeot  of  amendment  of  pleadings iv,  690 

Amended  pleading  a  substitute  for  the  original iv,  690 

Adverse  party  allowed  to  answer  or  demur  to  amended  pleading. .  iv,  690 

Of  pleading  as  an  acknowledgment  of  error iv,  690 

What  answer  may  be  set  up  to  amended  pleading iv,  690 

Injunction  not  vacated  by  amendment  of  complaint iv,  691 

Does  not  exclude  prior  deposition iv,  691 

Offer  of  judgment  not  affected  by iv,  691 

Defenses  by  parties  brought  in  by iv,  691 

Effect  of  amendment  of  execution iv,  691 

Disregarding:  errors iv,  692 

Errors  not  affecting  substantial  right  disregarded iv,  692 

What  errors  may  be  disregarded iv,  692 

Immaterial  variances iv,  692 

(See  Variances.) 

Immaterial  variance  between  pleadings  and  proof iv,  692,  693,  694 

When  variance  between  pleadings  and  proof  deemed  material. . .  iv,  692,  695 

When  defect  arising  from  variance  cannot  be  cured  by iv,  695,  696 

failure  of  proof iv,  696 

What  is  not  a  variance,  but  failure  of  proof iv,  696 
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Objection  to  variance  must  be  taken  at  the  trial iv,  696 

Of  complaint  in  ejectment v,  8,  9 

Of  pleadings v,  45 

Of  report  in  partition v,  138 

ANCIENT  LIGHTS: 

Laws  of  England  in  regard  to ii,  21,  63 

When  obstruction  of  windows  may  be  restrained ii,  22 

When  obstruction  of  windows  not  restrained   ii,  63 

ANSWER  (See  Pleadings) : 

Preliminaries  to ii,  404 

Election  between  defense  and  default ii,  404 

Default,  when  advisable ii,  404 

Offer  of  judgment ii,  405 

Tender ii,  405 

Review  of  plaintiff's  proceedings  ii,  406 

Irregular  service  of  papers ii,  406 

Security  for  costs ii,  407 

Objections  to  complaint ii,  407 

Defects  remediable  by  demurrer ii,  407 

Striking  out  irrelevant  or  redundant  matter ii,  408 

Motion  to  make  more  definite  and  certain ii,  408 

Order  of  interpleader ii,  409 

Change  of  venue ii,  409 

Preparation  to  defend ii,  410 

Notice  of  retainer ii,  410 

Copy  account  on  bill  of  particulars ii,  410 

Discovery  in  aid  of  pleading ii,  410 

Time  to  plead ii,  411 

When  complaint  was  served  by  mail ii,  411 

When  complaint  has  been  amended ,  ii,  411 

When  defendants  are  joint  debtors ii,  411 

When  summons  has  been  served  by  publication ii,  412 

Where  defendant  has  been  arrested ii,  412 

When  demurrer  has  been  overruled ii,  412 

Extension  of  time  to  plead ii,  412 

Extension  of  time  by  consent ii,  412 

Extension  of  time  by  order ii,  413 

Effect  of  order  extending  time ii,  414 

Denial  as  a  defense ii,  415 

Wliat  may  be  denied ii,  415 

What  may  not  be  denied ii,  416 

When  allegations  of  time,  place,  value,  etc.,  should  not  be  denied,  ii,  417 

Amount  of  damages  should  not  be  denied ii,  418 

Matter  in  aggravation  of  damages  not  traversable   ii,  418 

Denial  of  conclusions  of  law  inadmissible ii,  418 

How  facts  must  be  denied ii,  419 

General  denial ii,  419 

Specific  denials ii|  420 
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Denials  must  be  direct,  positive  and  explicit ii,  420 

Denial  in  the  alternative ii,  421 

Denial  must  be  in  the  disjunctive ii,  421 

Denial  must  be  in  hypothetical  form ii,  422 

Denial  of  knowledge  or  information ii,  423 

F  )rm  of  denial  of  knowledge  or  information ii,  424 

Effect  of  omission  to  deny , ii,  425 

New  matter  as  a  defense ii,  426 

Wliat  constitutes  new  matter Ii,  426 

What  is  not  new  matter ii,  426 

What  is  a  counter-claim ii,  427 

Essentials  of  every  counter-claim ii,  428 

Counter-claims  in  actions  on  contract ii,  429 

Counter-claims  in  all  actions ii,  430 

New  matter,  how  pleaded ii,  430 

New  matter,  how  pleaded  as  a  defense ii,  430 

New  matter,  how  pleaded  as  a  counter-claim ii,  431 

Failure  to  answer ii,  432,  517 

What  constitutes  a  failure  to  answer ii,  432,  517 

When  no  answer  is  served ii,  432 

Defective  answer,  how  regarded ii,  432, 518 

Effect  of  failure  to  answer ii,  433, 518 

Effect  of  partial  failure  to  answer ii,  433,  518 

Judgment  on  failure  to  answer ii,  517 

Demurrer  to ii,  457 

When  demurrer  to  answer  will  lie ii,  457 

Attacking  answer  on  argument  of  demurrer  to  reply ii,  461 

Supplemental  answer,  when  allowed ii,  467 

(See  Supplemenial  Pleadings.') 

To  supplemental  complaint  not  allowed ii,  473 

What  is  a  frivolous  answer ii,  492 

Bemedy  against  frivolous  answer ii,  493 

Sham  answers,  what  are ii,  488 

Remedy  against  sham  answers ii,  489 

Indeflniteness  or  uncertainty  in ii,  485 

Bemedy  against  indeflniteness  or  uncertainty ii,  486 

Irrelevant  answers,  what  are ii,  478,  479 

Bemedy  against  irrelevant  answer ii,  481 

Redundancy  in ii,  480 

Bemedy  against  redundancy  in ii,  481 

Amendment  of ii,  501 

Amendment  as  of  course ii,  501 

Amendment  by  leave  of  court ii,  506 

Service  of  amended  answer ii,  508 

Disregarding  answer ii,  497 

When  answer  may  be  disregarded ii,  497 

When  service  of,  a  nullity .^ ii,  497 

When  not  properly  folioed ii,  497 

When  not  properly  subscribed  or  verified ii,  497 

Vol.  VI.— 72 
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When  improperly  amended , ii,  497 

Return  of  disregarded  answer ii^  498 

To  petition  of  appeal,  how  obtained iv,  356 

Form  and  contents  of  answer  to  petition  of iv,  358 

Amendment  of,  as  of  course iv,  652,  659 

Unconscionable  defenses  may  be  set  up  in  answer  by  amendment  iv,  652,  661 

Amendment  after  demurrer  to iv, .  653 

Eight  to  answer  cannot  be  taken  away  by  amendment  of  com- 
plaint   iv,  653 

Ambiguity  in  answer  amendable iv,  660 

Counter-claim  may  be  set  up  after  cause  is  referred iv,  660 

To  supplemental  complaint iv,  660 

Supplemental i  v,  660 

Consisting  of  denials  may  be  amended iv,  660 

Extent  of  amendments  to iv,  660 

Substitution  of  denial  for  admission  in iv,  660 

In  ejectment v,  10 

In  foreclosure v,  203 

In  partition v,  69 

(By  infant  defendant) v,  70 

APPEAL : 

Death  of  party  to i,  155 

Court  of  appeals j,  279 

From  supreme  court i,  321 

(See  Titles  of  Courts.) 

Lies  from  order  adjudging  party  in  contempt , ii,  113 

Lies  to  general  term,  but  not  to  court  of  appeals,  from  order  vacat- 
ing injunction ii,  120 

From  order  allowing,  vacating  or  modifying  provisional  remedy 

has  precedence  over  .other  motions ii,  119 

Effect  of  appeal  from  order  continuing  or  dissolving  an  injunction  ii,  120 
Will  lie  from  order  directing  payment  of  a  sum  admitted  to  be  due  ii,  271 
Will  not  lie  from  order  granting  or  refusing  leave  to  file  supple- 
mentary pleading          ii,  474 

Lies  from  order  requiring  pleading  made  more  definite  and  certain  ii,  488 

Lies  from  order  directing  judgment  on  frivolous  pleading ii,  496 

Lies  from  an  order  directing  a  discovery ii,  551 

Order  consolidating  action  not  appealable ii,  557 

Order  directing  payment  of  money  admitted  due  is  appealable. . .  ii,  271,  595 

Lies  from  order  directing  deposit  in  court ii,  599 

The  only  mode  of  reviewing  final  decision  of  court iii,  225 

From  decision  will  not  be  heard  unless  case  contains  findings  of 

fact iii,  226 

From  decision  on  demurrer iii,  236 

From  order  directing  a  reference iii,  259 

From  judgment  entered  on  report  of  referee iii,  324 

Appeal  the  only  mode  of  reviewing  judgment  entered  on  report  o£ 

referee iii,  324 

Settling  case  and  exceptions . .  ^ iii,  325 
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Serving  case,  exceptions  and  amendments iii,  325 

Making  copies  of  case  and  exceptions  as  settled. iii,  326 

Obtaining  additional  findings  of  facts iii,  327 

Exceptions  to  findings  of  fact  unnecessary  and  idle iii,  329 

Review  of  report  at  general  term iii,  329 

General  term  wiE  review  questions  of  fact  without  exceptions. . .  iii,  329 

Court  of  appeals  will  not  review  questions  of  fact iii,  329 

When  exceptions  will  be  sufficient  without  case iii,  330 

When  case  will  be  necessary iii,  330 

Contents  of  case , iii,  330 

Principles  upon  which  judgment  will  be  rendered  on iii,  330 

From  judgment  of  referee  to  court  of  appeals iii,  331 

Prom  order  granting  or  refusing  new  trial iii,  449 

Prom  order  opening  or  refusing  to  open  default iii,  670 

Costs  on,  how  tax  discretionary iii,  517 

Double  and  treble  costs  on iii,  51 8,  510 

Extra  allowance  on iii,  511) 

Costs  on  dismissal  of '. iii,  519,  521,  52'2 

Costs  on  appeal  to  court  of  appeals iii,  519 

Costs  on  appeal  to  general  term iii,  521 

Costs  on  appeal  from  justices'  courts iii,  523 

Judgement  on iii,  G.'j  3 

Proceedings  on  judgment  in  appellate  court iii,  C3a 

Judgment  of  affirmance  on iii,  C3-1 

Judgment  of  reversal  on iii,  634 

Judgment  of  affirmance  and  reversal iii,  635 

Dismissal  of iii,  036 

In  ejectment v,  23 

In  partition v,  145 

APPEALS,  COURT  OP  (See  Court  of  Appeals)  : 

Appeals  under  former  equity  practice i,  439 

No  appeal  lies  from  discretionary  order i,  465 

(For  appeals  to  the  several  courts,  see  Titles  of  different  courts.') 

In  proceedings  for  dower v,  175 

APPEALS: 

GrBNERAL  PRINCIPLES   RELATING  TO iv,  211-244 

Nature  and  object  of iv,  211-213 

Proceedings,  how  reviewed  prior  to  the  Code iv,  211 

Writs  of  error,  how  far  abolished iv,  211 

Surrogates'  orders  and  decrees  reviewed  by  appeal iv,  212 

Who  may  appeal     iv,  213-215 

Any  party  aggrieved  may  appeal iv,  213 

Party  who  has  released  or  assigned  his  interest  cannot  appeal. ...  iv,  213 

Party  must  be  injuriously  aflfected  by  error  to  maintain  an  appeal,  iv,  213 

Stranger  to  the  action  cannot  appeal iv,  213 

One  of  several  plaintifis  or  defendants  may  appeal  alone iv,  214 

Appeal  cannot  be  prosecuted  in  forma  pauperis iv,  214 

Representatives  of  deceased  party  may  appeal iv,  214 
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Substitution  of  representatives  of  deceased  party  before i  v,  214 

Non-resident  executors  cannot  continue  or  dismiss iv,  214 

Waiver  of  appeal iv,  215-217 

May  be  waived  by  stipulation  of  parties iv,  215 

May  be  waived  by  enforcement  of  judgment iv,  215 

May  be  waived  by  proceeding  on  an  order iv,  215 

May  be  waived  by  acceptance  of  a  benefit  given  as  an  alternative 

to  the  right  to iv,  215 

Examples  of  acts  deemed  a  waiver  of iv,  215 

Application  of  the  doctrine  of  waiver iv,  216 

Acceptance  of  money  awarded  by  a  decree  does  not  waive  right 

to. iv,  216 

Payment  of  moneys  as  directed  by  decree  does  not  waive iv,  217 

May  be  waived  by  omission  to  file  return iv,  217 

Time  for  appealing iv,  217-220 

When  an  appeal  may  be  taken iv,  217 

May  be  taken  on  filing  of  judgment  roll,  but  not  sooner iv,  217 

Order  must  be  entered  before iv,  217 

Cannot  be  taken  while  any  question  remains  unsettled iv,  218 

May  be  taken  from  a  justice's  judgment  before  it  is  docketed iv,  218 

When  appeals  must  be  taken,  if  at  all i  v,  218 

Within  what  time  an  appeal  to  the  court  of  appeals  must  be  taken,  iv,  .      218 

From  an  inferior  to  the  supreme  court  must  be  taken,  when iv,  218 

From  special  to  the  general  term  of  the  same  court iv,  218 

Time  of  appealing  from  justice's  court    iv,  218 

When  time  of  appeal  is  unlimited iv,  219 

When  notice  of  entry  of  judgment  is  necessary  to  limit  time  of. . .  iv,  219 

Computation  of  time  allowed  for  bringing iv,  219 

Stay  of  proceedings  extends  time  to iv,  219 

Enlargement  of  time  not  allowable iv,  219 

Court  has  no  power  to  extend  time  by  amending  notice iv,  220 

Judgment  will  not  be  set  aside  to  relieve  a  party  from  loss  of  his 

remedy  by iv,  220 

Motion  to  set  aside  judgment  as  irregular  does  not  enlarge  time  to 

bring iv,  22C 

Extension  of  time  to  serve  case,  etc.,  does  not  enlarge  time  of 

taking iv,  220 

Objection  that  appeal  was  not  brought  in  time,  how  taken  or 

waived iv,  220 

Notice  of  appeal iv,  220-224 

Office  of  the  notice  of iv,  220 

Form  and  contents  of  notice  of iv,  221 

Amendment  of  notice  of,  when  allowable iv,  222,  393,  675 

What  defects  in  the  notice  may  be  amended iv,  222 

What  defects  in  the  notice  cannot  be  amended iv,  223 

Service  of  notice  of iv,  223 

On  what  parties  the  notice  must  be  served iv,  223 

When  notice  should  be  served  on  the  attorney  and  when  on  the 

parties iv,  223 


GENERAL  INDEX.  573 

APPEALS  —  Continued.                                                                             vol.  page. 

Sufficiency  of  service  by  mail iv,  223 

Effect  of  irregularity  in  the  service  of  notice  of iv,  224 

Error  in  serving  notice  on  attorney  instead  of  party,  or  vice  versa, 

fatal  to iv,  224 

What  security  required  on  appeal iv,  224-228 

Security  for  costs  and  damages  required  on  appeal  from  one  court 

to  another iv,  224 

Security  may  be  waived  by  written  consent  of  respondent iv,  224 

Security  not  required  on  appeals  by  the  people iv  224 

Security  not  essential  to  appeal  from   the  special  to  the   general 

term iv,  224 

Security  may  be  by  undertaking  on  deposit iv,  225 

Form  of  undertaking  given  on iv,  225 

Notice  of  security  must  be  served  with  notice  of iv,  225 

Justification  of  sureties iv,  226 

Requisites    of    affidavit  of  sureties    accompanying     undertaking 

given  to  stay  proceedings  on iv,  226 

Respondent  may  except  to  the  sufficiency  of  sureties iv,  226 

Effect  of  failure  to  justify  after  exception iv,  226 

Notice  of  justification  and  its  service iv,  226 

Failure  of  respondent  to  appear,  a  waiver  of  exception iv,  226 

Proceedings  on  rejection  of  surety iv,  227 

When  sureties  have  become  insolvent,  court  may  require  a  new 

undertaking iv,  227 

When  failure  to  execute  a  new  undertaking  will  justify  a  dismis- 
sal of  appeal iv,  227 

Filing  of  undertaking  required iv,  227 

Remedy  against  defective  undertaking iv,  228 

Disposition  and  custody  of  deposit iv,  228 

Title  of  cause  on  appeal iv,  228 

Title  of  cause  not  changed  on iv,  228 

Papers  should  be  entitled  in  appellate  court iv,  229 

Matters  reviewable  on  appeal iv,  229-233 

Error  in  the  exercise  of  judicial  discretion  not  generally  a  subject 

of iv,  229 

Order  denying  a  strict  legal  right  is  appealable iv,  229 

Abuse  of  discretion  reviewable iv,  229 

Errors  in  favor  of  or  suggested  by  appellant  not  reviewable iv,  229 

Part  appealed  from  only  will  be  reviewable iv,  230 

Objections  which  might  have  been  obviated  if  raised  below  not 

considered  on iv,  230 

Want  of  definiteness  in  objection  taken  may  prevent  review iv,  230 

Facts  assumed  to  be  true  so  considered  on iv,  231 

Irregularities  in  motion  papers  not  noticed  below  not  considered  on  iv,  231 
Objections  which   could   not  have   been  obviated  if  raised  below 

may  be  raised  on iv,  231 

Objections  to  jurisdiction   over   subject-matter  of  action  may  be 

raised  on iv,  231 

Objections  to  sufficiency  of  complaint iv,  231 
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Evidence  cannot  be  received  on iv,  232 

General  term  cannot  find  facts  on iv,  232 

Facts  assumed  below  cannot  be  questioned  on iv,  232 

Admission  of  omitted  documentary  evidence iv,  232 

When  all  the  evidence  received  below  must  be  considered  on ... .  iv,  233 

Matters  argued  and  decided  on  prior  appeal  not  reviewed iv,  233 

Jndgment  on  appeal iv,  233-236 

Power  of  the  court  to  affirm,  modify  or  reverse  the  judgment  or 

order  appealed  from iv,  233 

When  the  judgment  may  be  affirmed  in  part  and  reversed  in  part  iv,  234 
When  judgment  may  be  affirmed  on  respondent's  remitting  excess 

in  amount iv,  234 

New  trial,  when  ordered  on  reversal iv,  235 

Restitution,  when  ordered  on  reversal .iv,  235 

Dismissal  of iv,  236-23') 

In  what  cases  an  appeal  will  be  dismissed iv,  236 

When  appeal  is  unauthorized iv,  236 

Where  appellant  has  no  right  to  appeal iv,  236 

Where  appeal  was  not  taken  in  time , iv,  236 

Where  appeal  is  brought  in  violation  of  a  stipulation iv,  236 

Where  appeal  was  prematurely  taken i v,  236 

Where  the  appellant  failed  to  procure  return  or  serve  a  case iv,  236 

Where  the  appellant  fails  to  furnish  the  necessary  papers iv,  236 

Where  the  legislature  has  divested  the  court  of  jurisdiction iv,  236 

Where  the  controversy  has  been  settled iv,  237 

Where  the  appellant  has  waived  his  right  to  appeal iv,  237 

Where  the  security  required  by  law  has  not  been  given iv,  237 

Appellant  or  respondent  may  move  to  dismiss iv,  237 

Court  may  dismiss  appeal  on  its  own  motion iv,  237 

Motion  to  dismiss,  where  made iv,  237 

Motion  to  dismiss,  when  and  how  made iv,  238 

Order  dismissing  appeal iv,  238 

Efiect  of  dismissal  of iv,  238 

Bales  sorerning  the  decision  of  appeals iv,  239-242 

Errors  not  prejudicial  to  appellant  disregarded  on iv,  239 

Examples  of  errors  which  will  be  disregarded iv,  239 

Burden  of  showing  that  the  error  could  not  have  prejudiced  appel- 
lant    iv,  240 

Nominal  injury  will  not  justify  reversal iv,  240 

A  correct  judgment  on  an  incorrect  theory  will  not  generally  be 

reversed  on iv,  240 

Presumptions  on  appeal  in  favor  of  judgment ■ iv,  240, 246 

On   default  of  respondent,  appellant  may  have  judgment  on  the 

merits iv,  241 

Effect  of  decision  of  appeal  upon  the  cause iv,  242 

Points  submitted  to  appellate  court  presumed  argued  and  decided  iv,  242 

What  points  deemed  conclusively  settled iv,  242 

When  decision   of  appellate   court  was  based   on   any  erroneous 

assumption  of  facts iv,  242 
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Effect  of  appeal  on  judgment  appealed  from iv,  242 

Ee-argument,  when  allowed iv,  243 

When  re-argument  will  be  ordered  as  of  course iv,  243 

When  re-argument  allowed  as  a  favor iv,  243 

Appeals  from  judgments iv,  244-249 

From  what  judgments  an  appeal  may  be  taken iv,  244 

Pinal  judgments  only  are  subject  to iv,  244 

Judgments  entered  by  consent iv,  244 

No  appeal  lies  from  judgment  by  default iv,  244 

An  appeal  lies  from  a  void  judgment iv,  244 

Matters  reviewable  on  an  appeal  from  a  judgment iv,  244 

Matters  not  presented  by  the  case  not  considered iv,  244 

Discretionary  matters  reviewable  by   general  term  but  not  by 

court  of  appeals iv,  245 

Questions  as  to  costs,  when  a  subject  of  appeal iv,  245 

Oltrical  errors  corrected  by  motion  and  not  by  appeal iv,  245 

Irregularities  in  the  form  of  judgments  no  ground  for  reversal.  . .  iv,  245 

Irregularities  in  the  entry  of  judgment,  when  reviewed  on iv,  246 

Omission  to  specify  relief  in  judgment  may  be  reviewed  on iv,  246 

Intermediate  orders,  when  reviewable iv,  246 

Rules- governing  decision  on  appeal  from  judgments iv,  246 

Error  not  presumed  on , iv,  246 

Party  alleging  error  holds  the  affirmative iv,  246 

Facts  assumed  to  exist  cannot  be  questioned  on iv,  246 

Errors  in  findings  of  fact,  when  a  ground  for  reversal iv,  247 

Errors  which  may  have  injuriously  affected  ihe  appellant  a  ground 

for  reversal iv,  247 

Improper  ruling  as  to  evidence,  when  a  ground  for  reversal iv,  239, 248 

Judgment  correct  on  the  merits  may  be  reversed  for  mistrial iv,  248 

Relief  not  demanded,  not  given  on  appeal iv,  248 

Exceptions  waived  or  errors  cured  before  judgment  will  not  be 

considered  on  appeal iv,  248 

Appeals  to  the  coitet  or  appeals iv,  248 

From  what  courts  and  terms iv,  249 

Court  of  appeals  can  review  only  questions  passed  upon  by  a  gen- 
eral term iv,  249 

Actual    determinations    only    can    be    reviewed    by    court    of 

appeals iv,  250 

Judgment  by  stipulation  or  default  cannot  be  reviewed  by iv,  250 

Final  determinations  only  reviewable iv,  251 

What  are  and  what  are  not  final  determinations iv,  251 

Orders  sustaining  or  overruling  demurrers  not  appealable iv,  251 

Orders  granting  or  refusing  leave  to  amend  not  subject  to iv,  252 

Judgments  or  order,  in  mandamus  appealable iv,  252 

Orders  relating  to  contempts,  when  appealable iv,  252 

Cause  commenced  in  justices'  court,  when  reviewed  by  court  of 

appeals iv,  253 

Judgments  entered  after  second  trial  may  be  reviewed  by  court  of 

appeals iv,  253 
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What  orders  made  before  jnd^ment  may  be  reriewed  by  the 

court  of  appeals iv,  254 

Orders  involving  the  merits,  and  necessarily  affecting  the  jvidg- 

ment,  reviewable iv,  254 

Order  of  reference  in  an  action  for  an  accounting iv,  254 

Order  striliing  out  a  good  defense  reviewable iv,  254 

Orders  denying  motions  to  set  aside  verdicts  not  reviewable iv,  255 

Order  must  be  passed  upon  by  the  general  term  to  be  reviewable 

on  appeal  from  the  judgment iv,  255 

Orders  which  in  effect  determine  the  action,  reviewable iv,  255 

Orders  dismissing  appeal  to  the  general  term iv,  255 

Order  of  interpleader,  when  reviewable iv,  256 

Order  not  determining  the  action  not  appealable iv,  256 

Examples  of  noa-appealable  orders iv,  256 

Orders  discontinuing  an  action,  when  appealable iv,  256 

Orders  granting  or  refusing  a  new  trial,  when  appealable iv,  257 

Orders  granting  or  refusing  new  trials,  when  not  appealable iv,  258 

Appeal  lies  to  court  of  appeals  from  an  order  striking  out  a  plead- 
ing   iv,  259 

What  orders  made  in  an  action  after  judgment  are  appealable,  iv,  259 
Final  orders  made  upon  summary  applications  after  judgment,  when 

appealable iv,  259 

Order  vacating  judgment  by  confession,  appealable ....  iv,  260 

Order  in  supplementary  proceedings  directing  third  party  to  pay  a 

creditor  a  fund  held  for  the  debtor iv,  260 

Order  dismissing  an  appeal,  when  not  reviewable iv,  260 

Order  setting  aside  ajudgment iv,  260 

What  orders  made  in  a  special  proceeding  are  appealable iv,  260 

Orders  adjudging  a  party  in  contempt,  when  appealable iv,  260 

Orders  afiSrming  or  reversing  surrogates'  decrees,  when  appealable,  iv,  261 

Order  quashing  a  writ  of  certiorari,  not  appealable iv,  261 

Orders  compelling  specific  performance  by  infant  heirs iv,  261 

Orders  decided  on  constitutional  considerations iv,  261 

Constiiutionality  of  a  law  cannot  be  raised  for  the  first  time  on 

appeal  to  the  court  of  appeals iv,  262 

Orders  in  discretion  of  court  below,  not  appealable iv,  262 

Examples  of  non-appealable  discretionary  orders iv,  262 

Orders  involving  questions  of  practice,  not  appealable iv,  263 

Decisions  made  conclusive  by  statute,  not  appealable iv,  263 

Jurisdiction  of  court  of  appeals  over  old  appeals iv,  2C4 

Matters  reviewable  on  appeal  to  court  of  appeals iv,  264 

Intermediate  orders iv,  264 

Questions  not  raised  by  exception  below,  not  reviewable iv,  264 

When  exceptions  are  unnecessary iv,  265 

When  the  review  is  confined  to  matters  of  law iv,  265 

Questions  of  fact,  when  not  reviewable iv,  265 

Questions  of  fact,  when  open  to  review  in  the  court  of  appeals  ...  iv,  266 
What  will  be  reviewed  on  an  appeal  from  a  judgment  entered  on 

a  special  verdict iv, 
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Questions  of  costs  in  actions  at  law,  not  revifiwable iv,  266 

Extra  or  further  allowance  of  costs,  not  a  question  for iv,  267 

Costs  in  equity,  not  considered  on .' iv,  267 

Order  discontinuing  action  withotit  costs,  not  appealable iv,  267 

Time  of  taking  appeal iv,  267 

When  within  sixty  days iv,  267 

When  within  two  years iv,  267 

Preliminaries  to  an  appeal iv,  2G8 

When  a  settlement  of  facts  is  necessary iv,  268 

What  statement  of  facts  is  required  on iv,  268 

Settlement  of  facts,  how  made iv,  268 

Service  and  filing  of  notice  of  appeal iv,  269 

Security  for  costs  in  all  cases  necessary iv,  269 

Form  and  extent  of  the  security  requisite iv,  269 

Time  of  giving  security  for  costs iv,  271 

Stay  of  proceedings  on  judgment  pending  the  appeal iv,  271 

Appeal  not  of  itself  a  stay iv,  271 

Security  necessary  to  stay  execution  on  judgment  for  money  ....  iv,  271 

New  undertaking  or  proof  of  insolvency  of  sureties i  v,  272 

Stay  on  judgment  requiring  delivery  of  documents iv,  272 

Stay  of  judgment  requiring  the  execution  of  a  conveyance iv,  272 

Stay  on  judgment  directing  sale  or  deMvery  of  lands iv,  272 

Security   on   appeals  from  orders  in   special  proceedings,  or  in 

actions  after  judgment iv,  273 

How  far  security  stays  proceedings  in  the  action iv,  273 

When  the  court  below  may  limit  the  amount  of  security iv,  273 

When  an  appeal  is  perfected iv,  274 

Service  of  undertakings  given  on iv,  274 

Undertaking  or  notice  of  deposit  must  be  served  with  notice  of 

appeal iv,  274 

Approval  and  justification  of  sureties iv,  274 

Where  sureties  fail  to  justify,  the  appeal  is  a  nullity iv,  274 

Sum  in  which  sureties  must  justify iv,  274 

Exception  to  sufficiency  of  sureties iv,  274 

,    Notice  of  justification iv,  275 

Filing  of  undertakings  given  on iv,  275 

Betnm  on  appeal  to  the  conrt  of  appeals iv,  276 

Procuring  return,  the  first  proceeding  on iv,  276 

Of  what  the  return  consists iv,  276 

By  whom  the  return  must  be  procured  and  filed iv,  276 

Effect  of  omission,  to  file  the  return iv,  276 

Dismissal  of  appeal  for  want  of  return iv,  276 

Respondent  may  procure  return iv,  277 

Further  return,  when  and  how  obtainable iv,  277 

The  case  or  appeal  hook iv,  278-280 

Case  made  by  appellant iv,  278 

Form  and  contents  of  case  or  appeal  book iv,  278 

Printing  of  case iv,  279 

Service  of  copies  of  case  iv,  279 
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Dismissal  of  appeal  for  non-service  of  case iv,  279 

Mistakes,  omissions  and  amendments .'.  iv,  279 

Striking  out  irrelevant  matter  from  the  appeal  book iv,  279 

Supplying  certificate  of  clerk iv,  280 

When  case  is  so  defective  as  not  to  be  amendable iv,  280 

Notice  of  argument iv,  280 

Either  party  may  bring  on  the  argument  of  the  appeal iv,  280 

Service  and  filing  of  notice  of  argument iv,  280 

Notice  of  argument  of  preferred  causes iv,  280 

Proof  of  service  of  the  notice  of  argument iv,  280 

The  calendar iv,  281 

When  the  causes  may  be  entered  on  the  calendar iv,  281 

Order  of  causes  on  the  calendar iv,  281 

Preferred  causes  and  the  order  of  preference iv,  281 

Exchange  of  causes  on  the  calendar iv,  282 

Striking  cause  from  the  calendar  on  consent iv,  283 

Call  of  calendar iv,  283 

Disposition  of  cause  on  default iv,  283 

Cause,  when  called,  must  be  argued,  submitted  or  passed iv,  283 

Points,  how  prepared  and  served iv,  283 

The  argument iv,  284 

Delivery  of  copies  of  case  to  court  and  clerk iv,  284 

Cause,  how  argued iv,  284 

Submitting  case  on  printed  argument iv,  284 

Papers  submitted  by  clerk  only  on  written  consent iv,  284 

Postponement  of  argument,  when  allowed iv,  285 

The  judgment iv,  285 

What  judgment  may  be  given  by  the  court  of  appeals i v,  285 

Concurrence  of  four  judges  necessary  to  a  decision iv,  285 

Rehearing  ordered  where  court  fail  to  agree iv,  285 

Re-argument,  when  allowed iv,  285 

Motions  for  re-argument,  how  made iv,  286 

Return  of  remittitur  by  court  below,  when  necessary  before  re-argu- 
ment    iv,  286 

Judgment,  how  enforced iv,  286 

Remittitur iv,  286-290 

Where  a  remittitur  is  proper  and  necessary iv,  286 

Remittitur  issues  immediatiely  on  decision iv,  287 

Contents  of  remittitur iv,  287, 288 

When  remittitur  will  be  sent  below  after  default  of  appellant. ...  iv,  287 

FiUng  of  remittitur iv,  287 

Court  has  control  of  remittitur  until  filed iv,  287 

On  decision  by  commission  of  appeals iv,  287 

Jurisdiction  of  appellate  court  ceases  on  filing  of  remittitur iv,  288 

Amendment  of  remittitur  after  filing iv,  288 

Proceedings  in  court  below  on  filing  remittitur iv,  288 

Application  to  make  judgment  of  appellate  court  the  judgment  of 

the  court  below iv,  288 

Proceedings  on  affirmance  of  order  granting  new  trial iv,  289 
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Correcting  and  vacating  remittitur iv,  289 

Dismissal  of  appeal  to  tlie  court  of  appeals iv,  290-292 

When  appeal  may  be  dismissed  eaj^drie  for  want  of  prosecution. .  iv,  290 

When  the  appeal  may  be  dismissed  on  notice  for  irregularities ...  iv,  290 

Examples  of  defects  warranting  dismissal  of  appeal iv,  291 

Dismissal  decides  nothing  as  to  judgment  appealed  from iv,  291 

Restoring  appeal  after  dismissal iv,  292 

Motions  and  orders iv,  292 

Motions,  when  heard iv,  292 

Disposition  of  motion  on  default iv,  292 

Enlarging  time  and  staying  proceedings iv,  293 

Orders,  how  revoked iv,  293 

Abatement  by  death  of  party iv,  293 

Appeals  from  judgments  to  the  general  term iv,  294 

When  an  appeal  will  lie  to  general  term  of  same  court iv,  294 

Courts  in  which  an  appeal  may  be  taken  from  a  special  to  a  gene- 
ral term < iv,  294 

Judgments  appealed  from  must  be  final :  iv,  294 

Will  not  He  from  judgment  by  default iv,  295 

Tn  special  proceedings iv,  295 

Matters  reviewable  on  appeal  to  general  term iv,  295 

When  questions  of  law  only  are  revie'frable , iv,  295 

No  appeal  to  general  term  authorized  when  trial  was  by  jury. ...  iv,  296 

Judgments  of  the  city  court  of  Brooklyn iv,  296 

When  questions  of  law  and  fact  may  be  reviewed  on iv,  296 

Findings  of  fact  always  reviewable  at  general  term iv,  297 

Exceptions  necessary  to  present  questions  of  law  for  review iv,  297 

General  term  should  set  aside  verdict  against  evidence iv,  297 

When  jurisdictional  questions  may  be   raised  for  the  first  time 

on iv,  297 

Objections  not  raised  on  the  trial  when  considered  on iv,  297 

Intermediate  orders  may  be  reviewed iv,  298 

Stay  of  proceedings  pending  appeal iv,  298-302 

Appeal  to  general  term  not  of  itself  a  stay iv,  298 

Stay  may  be  obtained  by  order  or  by  giving  security iv,  298 

Stay  upon  security  by  undertaking  or  deposit iv,  298 

Eorm  and  contents  of  undertaking  given iv,  299 

Kenewal  of  undertaking  on  insolvency  of  sureties .' .  iv,  299 

When  action  may  be  brought  upon  the  undertaking iv,  301 

When  sureties  become  liable  on  their  undertaking iv,  301 

Stay  upon  order  of  the  court iv,  301 

Judge  may  order  stay  without  undertaking  or  deposit iv,  301 

No  security  required  except  to  stay  proceedings iv,  302 

Papers  on  appeal iv,  302-310 

The  return iv,  302 

The  appeal  book iv,  302 

Points iv,  303 

Case iv,  303 

When  a  case  is  necessary iv,  803 
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Matters  appearing  on  the  face  of  a  judgment  may  be  reviewed 

■without  a  case iv,  303 

"When  a  referee's  conclusions  of  law  only  are  disputed,  no  case  is 

necessary iv,  303 

Exceptions  necessary  to  raise  questions  of  law  on  appeal  from 

judgment  on  verdict iv,  303 

Case  necessary  on  appeal  from  judgment  after  trial  by  court iv,  303 

Case,  how  made  and  settled iv,  304 

Lines  of  case  must  be  numbered iv,  304 

Evidence  taken  by  stenographer  may  be  inserted  in  the  case  ....  iv,  304 

"What  case  should  contain iv,  305 

Case  when  deemed  settled iv,  307 

Case  must  be  filed  within  ten  days  after  settlement iv,  307 

Effect  of  omitting  to  make,  serve  or  file  a  case iv,  307 

Proceedings  to  have  case  declared,  abandoned iv,  308 

Court  may  allow  case  to  be  filed  nunc  pro  tunc iv,  308 

All  papers  in  calendar  causes  must  be  printed iv,  308 

ManneB  of  printing  papers  on  appeal iv,  308 

Serving  papers  on  parties  and  court iv,  309 

Motion  to  strike  cause  from  the  calendar  for  non-service  of  appeal 

papers iv,  309 

The  argument .' iv,  310 

Notice  of  argument,  when  and  how  given iv,  310 

Note  of  issue,  when  filed iv,  311 

Note  of  issue  in  preferred  causes iv,  311 

Placing  cause  on  the  calendar iv,  311 

Argument,  where  heard iv,  311 

Delivery  of  papers  to  court  and  counsel iv,  312 

Hearing  counsel  on  the  argument iv,  312 

Dismissal  of  appeal  to  general  term iv,  313 

Dismissal  of  appeal  from  non- appealable  decision iv,  313 

Cannot  be  dismissed  for  failure  to  file  undertaking iv,  313 

Motion  to  dismiss,  where  heard iv,  313 

Rules  governing  decision  of  court  on iv,  314 

"When  judgment  will  not  be  reversed  on iv,  314 

Judgment  reversed  when  against  the  weight  of  evidence iv,  314 

Judgment  reversed  when  contrary  to  evidence iv,  314 

"When  judgment  will  be  reversed  as  to  some  and  afiSrmed  as  to 

others iv,  314 

New  trial  must  be  ordered  on  reversal iv,  315 

Ke-argument iv,  315 

"When  re-argument  will  be  ordered  by  the  general  term iv,  315 

Entry  of  judgment  of  general  term iv^  315 

"Where  judgment  of  general  term  should  be  entered  and  enforced,  iv,  315 

Form  and  contents  of  judgment  of  afilrmance iv,  315 

Form  and  contents  of  judgment  of  reversal iv,  316 

Form  of  judgment  of  affirmance  and  reversal iv,  316 

Abatement  of  appeal iv,  317 

Effect  of  death  of  party  before  judgment  on iv,  317 
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Where  a  non-resident  dies  out  of  the  State iv,  317 

Substitution  of  personal  representatives  to  prosecute iv,  317 

Appeals  from  orders  to  the  genekal  term iv,  318-336 

From  trhat  orders  an  appeal  lies  to  the  general  term iv,  318,  330 

General  provisions  of  the  Code  as  to  appeals  from  orders iv,  318 

Provisions  of  the  statutes  as  to  appeals  in  speoified  courts iv,  '      318 

Distinction  between  appeals  in  the  same,  and  from  inferior  courts,  iv,  319 
From  orders   granting,  refusing,  continuing   or   modifying   a  pro- 
visional remedy iv,  172,  319 

Order  denying  motion  to  enter  an  exoneretur,  appealable iv,  320 

Order  allowing  bail  to  surrender  their  principal,  appealable iv,  320 

Order  vacating  order  of  arrest,  appealable ; iv,  320 

Allowance  of  attachment,  appealable iv,  320 

Order  denying  motion  to  appoint  a  receiver,  appealable iv,  320 

Order  granting  writ  of  supersedeas,  appealable iv,  127 

Order  granting  or  refusing  new  trial,  appealable iv,  320 

Order  sustaining  or  overruling  demurrer,  appealable iv,  320 

Order  denying  motion  for  judgment  on  demurrer  as  frivolous,  not 

appealable iv,  321 

Orders  involving  the  merits  of  the  action,  appealable iv,  321 

Orders  relating  to  practice  or  forms  of  procedure,  not  appealable,  iv,  322 

Orders  affecting  a  substantial  right,  appealable iv,  322 

Definition  of  a  substantial  right  as  applied  to  appeals  to  the  general 

term iv,  323 

Order  granting  extra  allowance,  appealable iv,  323 
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Order  determining  action,  and  preventing  judgment,  appealable  . .  iv,  323 

Orders  made  upon  summary  application  after  judgment iv,  323 
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able   iv,  325 
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Order  gpntinijing  action,  appealable iv,  327 
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Order  of  interpleader,  appealable. iv,  327 

Order  making  entire  ctange  of  parties  on  one  side,  appealable. . .  iv.  328 
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From  what  order  no  appeal  lies iv,  330' 
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From  what  judgments iv,  337 

Orders  made  by  mayor's  court,  not  appealable iv  337 

Matters  reyiewable  on  appeal iv,  337 

Errors  of  the  court  only  can  be  reviewed  on iv,  337 

Errors  of  the  jury  corrected  only  on  motion iv,  337 
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Papers  required  on iv,  339 
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Order  denying  new  trial  reviewable   on  appeal  from  the  judg- 
ment    IV,  343 

Secni'ity  upon  appeal iv,  343 

Same  security  required  as  on  appeals  to  court  of  appeals iv,  343 

Papers  upon  appeal iv,  843 

The  return,  and  of  what  it  consists iv,  343 

Preparation  and  service  of  appeal  papers iv,  344 

From' county  court  an  enumerated  motion iv,  344 
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Motion  papers  tniast  be  served  eight  days  before  term iv,  344 

Note  of  issue,  wfeen  filed iv,  344 

The  argument '. iv,  344 

Motion  noticed  by  either  party  for  first  day  of  term iv,  344 

Where  heard iv,  344 

Appellant  must  famish  printed  papers  for  the  court iv,  344 

Mode  of  argument iv,  345 

The  judgment  of  the  appellate  court iv,  345 

When  judgment  of  appellate  court  must  be  entered  and  docketed  iv,  345 

Form  and  conteots  of  the  judgment iv,  345 

Appellate  court  ulay  render  a  new  judgment iv,  345 

What  may  be  included  in  a  judgment  of  aflBrmance iv,  345 

Appeals  trom  suerooates'  courts iv,  347 

By  what  statutes  regulated iv,  347 

Code  does  not  affect  appeals  from  surrogates'  courts  except  as  to 

cost  of iv,  347 

Revised  Statutes  still  regulate  appeals  from  surrogates'  courts  ....  iv,  347 

Joining  of  law  and  equity  jurisdiction  has  not  changed  practice  on  iv,  347 

To  what  courts  and  terms  the  appeal  lies iv,  347 

Under  former  practice  appeal  was  taken  to  court  of  chancery  or 

circuit  judge iv,  347 

Now  heard  at  general  term  of  supreme  court iv,  348 

When  brought iv,  348 

When  appeal  must  be  brought  within  six  months iv,  348 

When  appeal  must  be  brought  within  three  months iv,  348 

When  appeal  must  be  brouglit  within  thirty  days   ". iv,  349 

Parties  to  the  appeal i v,  349 

Who  may  appeal  from  a  decision  admitting  or  refusing  to  admit  a 

vs'ill  to  probate iv,  349 

Who  may  appeal  from  order  appointing  an  administrator.- iv,  349 

Who  may  appeal  from  an  order  appointing  a  guardian iv,  350 

Who  should  be  made  respondents iv,  350 

Appeal,  how  taken iv,  350 

What  is  deemed  a  sufficient  notice  of  appeal iv,  350 

Notice  of  appeal  usually  served  on  adverse  attorney , iv,  351 

Security  on  appeal iv,  351 

Bond  required  by  statute  essential  to iv,  351 

Dismissal  of  appeal  for  failure  to  give  bond iv,  351 

Defect  in  bond  given  may  be  amended iv,  351 

When  bond  must  be  executed  to  the  respondent  and  when  to  the 

people iv,  352 

Approval  of  bond  by  surrogate iv,  352 

Appeal  perfected  on  filing  notice  and  giving  bond iv,  352 

How  far  appeal  stays  proceedings iv,  354 

Petition  of  appeal  and  proceedings  thereunder iv,  355 

Petition  of  appeal  must  be  filed  within  fifteen  days iv,  355 

Dismissal  of  appeal  for  non-filing  of  petition. i",  355 

Form  and  contents  of  petition  of  appeal iv,  355 

Petition  should  be  entitled  in  the  supreme  court iv,  •  356 
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Answer  to  petition,  how  obtained iv,  356 

Entry  of  order  requiring  answer  to  petition iv,  350 

Service  of  petition  of  appeal  and  notice  of  order  to  answer iv,  357 

Proceedings  on  failure  of  adult  respondent  to  answer iv,  357 

Appointment  of  guardian  ad  litem  for  infant  respondent iv,  357 

Order  directing  guardian  to  answer iv,  357 

Compelling  service  of  petition  of  appeal iv,  357 

Porm  and  contents  of  answer  to  petition  of  appeal iv,  358 

Answer  to  petition,  how  entitled iv  358 

Surrogate's  return iv,  360 

What  the  surrogate  should  return iv,  360 

Duty  of  appellant  to  procure  return iv,  360 

Appellate  court  may  compel  return  by  attachment iv,  360 

Appellate  court  may  order  further  return iv,  360 

Papers  on  appeal iv,  361 

What  papers  must  be  furnished  on  appeal iv,  361 

Duty  of  appellant  to  furnish  papers  on  appeal iv,  361 

Papers,  how  entitled i v,  361 

Name  of  appellant  should  be  placed  first •. iv,  362 

Papers  must  be  printed,  folioed  and  numbered iv,  362 

Note  of  issue  must  be  filed iv,  362 

Appeals  from  surrogates'  courts  must  be  placed  on  the  calendar  of 

preferred  causes  iv,  362 

Prom  decision  of  surrogate  a  non-enumerated  motion iv,  362 

Notice  of  argument ■ iv,  362 

The  argument  and  decision  thereon iv,  362 

Practice  on  the  hearing iv,  362 

Nature  of  the  hearing iv,  363 

Proceedings  on  appeal  from  decision  in  relation   to  validity  of  a 

will ■. iv,  363 

Questions  of  fact  and  of  law  usually  reviewed iv,  363 

Review  of  decision  of  surrogate  on  an  application  for  letters  of 

administration • iv,  363 

Judgment  on  appeal  may  be  of  affirmance  or  reversal iv,  363 

Costs,  how  awarded  on  affirmance iv,  363 

Costs  on  reversal, iv,  364 

Appellate  court  may  modify  decree  of  surrogate iv,  364 

Proceedings  on  decree iv,  364 

Proceedings  on  reversal  of  decision  in  relation  to  the  validity  of  a 

will iv,  364 

Proceedings  in  other  cases  of  reversal iv,  365 

Proceedings  on  affirmance i v,  365 

Costs  on  appeal- regulated  by  the  Code iv,  365 

Amount  of  costs  allowed iv,  365 

Dismissal  of  appeal iv,  366 

Dismissal  for  neglect  to  file  or  sever  petition iv,  366 

Dismissal  for  delay  in  procuring  return iv,  366 

Dismissal  for  neglect  to  make  party  in  interest  a  party  to  the  ap- 
peal   iv,  S66 
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Proceedings  to  obtain  dismissal iv,  366 

Where  motion  to  dismiss  should  be  made iv,  367 

Appeals  to  the  countt  courts  prom  justices'  courts iv,  368 

General  principles  relating  to  appeals  from  justices'  courts. . .  iv,  368' 

Historical  sketch  of  appeals  from  justices'  courts iv,  368-371 

What  an  appeal  is iv,  371 

Kinds  of  appeal iv,  371 

Who  may  appeal iv,  S71 

Any  party  aggrieved  may  appeal iv,  372 

Stranger  to  -the  action  cannot  appeal iv,  372 

Legal  representatives  of  deceased  party  may  appeal iv,  373 

Party  sued  under  fictitious  name  may  appeal  under  true  name. . .  iv,  373 

Both  plaintiff  and  defendant  may  appeal  from  same  judgment. ...  iv,  373 

No  relief  given  to  a  respondent  who  fails  to  bring  a  cross  appeal. .  iv,  373 

Plaintiff  who  has  submitted  to  a  voluntary  nonsuit  cannot iv,  373 

Plaintiff  nonsuited  against  his  will  may  appeal iv,  373 

Party  may  appeal  from  judgment  in  his  favor iv,  373 

Party  must  be  injuriously  affected  by  error  to  maintain iv,  374 

Settlement  of  judgment«bars  right  of  appeal iv,  374 

From  Tvhat  judgments  an  appeal  lies iv,  374 

Lies  only  from  judgments  perfected iv,  374 

Lies  fi'om  judgment  of  nonsuit  with  costs iv,  374 

When  appeal  lies  from  nonsuit  without  costs iv,  375 

Judgment  void  for  want  of  jurisdiction  of  subject-matter  may  be 

reversed  on : iv,  375 

Void  judgment  procured  by  appellant  will  not  be  reviewed iv,  375 

Appearance  by  defendant  not  necessary  to  give  right  to iv,  375 

Judgment,  void  for  want  of  jurisdiction  of  the  person,  may  be 

reversed  on iv,  376 

Nature  of  the  judgment  does  not  affect  the  right  of. iv,  376 

Judgment  in  summary  proceedings  stppealable i  v,  376 

Judgment  in  action  to  enforce  mechanics'  lien,  appealable iv,  376 

Appeal,  the  only  mode  of  reviewing  justices'  judgments iv,  376 

To  what  court  an  appeal  from  a  justice's  judgment  will  lie iv,  377 

Appeals,  where  more  than  $50  is  claimed iv,  377 

Where  pleadings  of  either  party  demand  judgment  for  more  than 

$50 iv,  377 

If  judgment  is  on  an  issue  of  law i  v,  377 

If  judgment  is  on  an  issue  of  fact iv,  378 

New  trial  may  be  avoided  by  the  appellant ■ . . . .  iv,  378 

No  new  trial  where  claim  or  recovery  is  less  than  $50 iv,  378 

No  new  trial  where  no  issue  was  joined i v,  378 

Appeals  where  less  than  $50  is  claimed iv,  378 

When  to  he  brought iv,  379 

When  judgment  was  rendered  on  appearance  of  defendant iv,  379 

When  defendant  was  not  served  with  process iv,  379 

When  not  taken  in  time,  appeal  dismissed iv,  379 

Notice  of  judgment,  when  necessary  to  Umit  the  time  to iv,  379 

Affidavits,  when  not  necessary  on iv,    •   380 
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Where  error  in  fact  is  ground  of  apped,  affidavits  necessary iv. 

Affidavits  necessary  to  excuse  default iv 

Notice  of  appeal iv 

Object  of  the  notice .' iv, 

-Notice  must  be  in  writing iv. 

Verbal  notice  a  nullity iv. 

Notice  must  state  the  ground  of  appeal iv, 

Old  practice  before  the  Code iv. 

When  it  should  require  the  return  of  all  the  evidence iv 

How  grounds  of  error  ought  to  be  stated iv 

Examples  of  insufficient  statement  of  grounds  of  error iv. 

How  want  of  jurisdiction  must  be  stated iv, 

Statement  of  error  where  nonsuit  was  improperly  denied iv, 

Where  verdict  was  against  law  and  evidence iv 

Notice  when  new  trial  is  to  be  had  in  county  court iv. 

Consequences  of  defective  statement  of  grounds  of  appeal iv. 

Practice  in  different  districts  where  notice  is  defective iv 

Decisions  of  the  courts  in  relation  to  defective  statements  in  notice  iv, 

Objection  to  defective  statement,  how  taken iv 

Statement  of  error  should  give  effect  to  object  of  notice iv 

Power  to  amend  notice  of  appeal iv. 

Practice  in  case  of  willful  omission  to  state  grounds  of  error iv. 

Liberal  construction  of  statute  advisable iv, 

Notice  of  appeal  must  be  annexed  to  return iv. 

Defective  or  irregular  service  of  notice ' iv, 

Dismissal  of  appeal  when  notice  served  too  late iv. 

Writ  of  prohibition  will  issue  to  prevent  proceedings  on  appeal 

not  taken  in  time iv. 

Laches  m  taking  appeal  cannot  be  cured  by  amendment iv, 

When  notice  has  been  served  in  due  time  defects  in  other  matters 

may  be  cured  by  amendment iv, 

Time  of  serving  notice  of  appeal iv. 

When  notice  must   be  served  within   twenty  days  from  actual 

rendition  of  judgment iv. 

When  notice  may  be  served  within  twenty  days  after  written  no- 
tice of  the  judgment iv. 

Courts  cannot  dispense  with  limitation  prescribed  by  statute iv, 

Objection  to  delay  in  service  waived  by  admission  of  due  service,  iv. 

Notice  of  appeal  may  be  served  as  soon  as  judgment  is  rendered. .  iv, 

Docketing  of  judgment  not  essential  to  right  of iy, 

Manner  of  serving  notice  of  appeal iv, 

Due  diligence  must  be  shown  where  service  was  on  attorney  or 

agent , iv, 

Service  must  be  absolute  to  be  effectual iv, 

Service  on  justice's  clerk  a  service  on  the  justice iv. 

Service  on  clerk  of  marine  court iv, 

Service  on  clerk  of  appellate  court  in  absence  of  justice iv. 

Service  must  be  by  written  or  printed  copy iv 

.Service  must  be  on  all  the  members  of  a  board  of  excise iv, 
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Payment  of  costs  of  action  and  fee  for  making  return  a  prerequi- 
site of  a  valid  appeal iv.  402 

Justice  not  obliged  to  make  return  before  payment  of  fee iv,  402 

Kemedy  against  non-payment  of  fee  by  motion  to  dismiss iv,  402 

Non-payment  of  fee  does  not  invalidate  appeal iv,  402 

Court  may  allow  costs  and  fees  to  be  paid  nunc  pro  tunc iv,  402 

Payment  to  clerk  of  inferior  court  suflScient iv,  402 

New  York  city,  appeals  from  district  and  marine  courts  of iv,  402 

Staying  execution  on iv,  403 

Before  amendment  of  1863,  appeal  valid  without  security iv,  403 

When  new  trial  is  a  legal  right,  security  must  be  given  on iv,  403, 405 

Appellate  court  may  allow  undertaking  to  be  given  nunc  pro  tunc,  iv,  404 

Where  security  is  required  and  not  given,  appeal  maybe  dismissed,  iv,  404 

Security  not  necessary  to  appeal  where  new  trial  not  a  right  ....  iv,  404 

Security  necessary  to  stay  execution  in  all  cases iv,  404 

Judgment  below  not  extinguished  by  appeal iv,  404 

Stay  not  superseded  before  formal  entry  of  judgment  on iv,  405 

No  undertaking  necessary  where  appeal  is  upon  the  law  only. iv,  405 

Undertaking  must  be  approved  by  justice  or  county  judge iv,  406 

Sufficient   undertaking   properly   approved  will   stay   issuing   of 

execution iv,  406 

Service   of  certifiied   copy    of  undertaking   on   officer    will   stay 

execution  when  issued iv,  406 

CertiBcate  of  justice  should  be  indorsed  upon  copy  undertaking  . .  iv,  406 
Certified  copy  of  undertaking  need  not  be  served  on  respondent 

or  his  attorney iv,  406 

Original  undertaking  usually  served  on  clerk  below iv,  406 

When  undertaking  must  be  filed  with  clerk  of  appellate  court. . . .  iv,  406 

Notice  of  filing  undertaking  with  clerk iv,  406 

No  stay  of  proceedings  on  judgment  until  undertaking  has  been  given,  iv,  407 

Delivery  of  undertaking  after  levy  does  not  discharge  levy iv,  407 

Levy,  after  delivery  of  undertaking,  will  be  set  aside iv,  408 

Appellate  court  may  amend  defective  undertaking iv,  408 

Appellate  court  may  allow  filing  of  further  undertaking iv,  408 

Appellate  court  cannot  order  stay  without  undertaking iv,  408 

Offer  to  correct  judgment iv,  408-414 

Costs  of  new  trial  avoided  by  offer  to  correct  judgment iv,  408 

Conditions  upon  which  offer  to  correct  judgment  may  be  served. .  iv,  408 

Offer  by  respondent,  when  and  how  made iv,  408 

Acceptance  of  offer  by  appellant iv,  408 

Proceedings  on  acceptance  of  offer iv,  408 

Effect  of  omission  of  offer  to  correct  judgment iv,  409 

Effect  of  non-acceptance  of  offer  by  appellant iv,  409 

Costs  of  acceptance  of  offer iv,  409 

Requisites  to  entitle  party  to  costs  on  appeal iv,  409 

When  respondent  must  make  offer  to  correct  judgment  to  avoid 

liability  for  costs iy,  410 

Notice  of  appeal  must  state  particulars  in  which  judgment  should 

have  been  more  favorable  to  him iv,  411 
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Examples  of  insufficient  statement  of  particulars iv,  411 

Examples  of  statements  held  sufficient iv,  412 

Omission  to  state  any  amount  in  notice  excuses  respondent  from 

making  offisr  to  correct  judgment iv,  412 

Respondent  should  make  ofier  when  any  amount  is  stated  in  the 

notice iv,  412 

When  appellant  will  be  entitled  to  costs  after  offer iv,  413 

"When  the  respondent  will  be  entitled  to  costs  after  offer iv,  413 

Interest  on  judgment  appealed  from  not  considered  in  determining 

whether  a  more  favorable  judgment  has  been  recovered iv,  413 

Offer  to  correct  judgment  must  be  in  writing iv,  413 

Service  of  offer iv,  41 3 

Form  of  offer  iv,  413 

Appellant  has  five  d.iys  in  which  to  accept  offer iv,  414 

Acceptance  must  be  in  writing,  and  filed  with  justice iv,  414 

Betnrn  on  appeal  (See  Reium) iv,  414-455 

General  objects  and  features  of  the  return iv,  414 

Common  practice  as  to  returns. . .  . .' iv,  415 

Eeview  cannot  be  had  in  absence  of  original  or  certified  copy  of 

return iv,  415 

When  return  must  be  made iv,  415 

What  the  return  must  contain iv,  416 

Who  must  draw  the  return iv,  421 

Evidence  in  place  of  return iv,  423 

Conclusiveness  of  return iv,  423 

Forms  of  returns iv,  425 

General  facts  to  be  stated  in  the  retnrn iv,  429 

Making  return  a  ministerial  act iv,  431 

Remedy  against  defective  return iv,  431 

Compelling  return iv,  431 

Amended,  or  further  return iv,  444 

Ai^ument  on  appeal iv,  455 

When  return  may  be  set  aside  and  new  return  ordered iv,  455 

Scope  of  the  argument  when  no  new  trial  is  ordered iv,  456 

•       At  what  term  of  court  an  appeal  is  argued iv,  456 

Either  party  may  bring  cause  to  argument iv,  456 

Cause  cannot  be  brought  to  argument  pending  a  motion  for  an 

amended  return iv,  457 

Cause  cannot  be  brought  to  argument  on  less  than  eight  days' 

notice iv,  457' 

Parties  may  waive  right  to  statutory  notice iv,  457 

Cause  regularly  noticed  will  continue  on  calendar  until  disposed  of,  iv,  457 

New  notice  of  argument  not  necessary iv,  457 

Note  of  issue,  when  served iv,  457 

Puffing  cause  on  the  calendar iv,  457 

Order  of  causes  on  the  calendar iv,  458 

Form  of  note  of  issue- iv,  458 

Dismissing  appeal  for  neglect  to  bring  it  to  a  hearing iv,  459 

When  appeal  will  be  dismissed  for  neglect  to  argue iv,  459 
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Delay  in  bringing  cause  to  argument  may  be  excused iv,  459 

Postponement  of  argument,  when  granted iv,  459 

Order  continuing  cause  on  calendar iv,  459 

Form  of  notice  of  argument ' . . . .  iv,  460 

Hearing  to  be  on  original  papers iy,  461 

Copy  of  papers  for  use  of  court  not  required iv,  461 

Hearing  will  be  denied  unless  original  or  certified  copy  of  return  is 

filed iv,  461 

Counsel  should  procure  a  copy  of  return iv,  461 

Practice  on  the  argument ■ iv,  461 

Argument  upon  the  return iv,  462 

Appellant  has  the  right  to  open  and  close  the  case iv,  462 

Respondent  entitled  to  present  answer  to  argument  of  appellant. .  iv,  462 
Importance  of  furnishing  court  and  adverse  party  with  statement 

of  points iv,  463 

When  oral  argument  important iv,  463 

Failure  to  furnish  court  with  points  or  brief  may  be  deemed  a 

waiver .' i  v,  463 

Points  waived  by  counsel  may  be  examined  by  court iv,  464 

Questions  raised  on  argument  on  return iv,  464 

Alleged  error  in  fact  considered  with  questions  arising  on  return. .  iv,  464 

Relief  from  default  In  court  below iv,  464 

Under  former  practice  no  relief  from  default  granted iv,  464 

Party  may  be  relieved  from  default  under  the  Code iv,  464 

Practice  on  seeking  relief  from  default iv,  465 

Default  below  can  be  relieved  against  only  on  appeal iv,  465 

Statements  in  notice  of  appeal  from  judgment  by  default iv,  465 

Proof  excusing  default  and  showing  injustice  of  judgment iv,  465 

Affidavits  excusing  default,  how  entitled iv,  465 

Form  of  affidavit  excusing  default iv,  466 

Service  of  affidavits  excusing  default iv,  467 

Notice  of  object  of  affidavits iv,  467 

Oral  evidence  in  excuse  of  default iv,  468 

Granting  of  relief  from  default  discretionary iv,  469 

Excusing  default iv,  469 

Party  who  has  once  appeared  may  be  excused iv,  469 

Defendant  must  furnish  satisfactory  excuse  for  default iv,  471 

Examples  of  excuses  deemed  satisfactory iv,  471 

When  acts  of  attorney  will  prevent  granting  of  relief iv,  473 

Examples  of  insufficient  excuse  for  default iv,  474 

Justices'  courts  have  no  power  to  open  defaults iv,  476 

Manifest  injustice  must  be  shown  to  entitle  party  to  rehef  from 

default iv,  477 

Facts  and  circumstances  showing  injustice  must  be  set  forth iv,  477 

Defendant  must  show  valid  defense  to  the  action iV,  478 

Examples  of  allegations  of  manifest  injustice iv,  478 

Plaintiff  may  introduce  counter  affidavits ; iv,  479 

When  the  court  will  order  a  new  trial iv,  480 

Preponderance  of  proof  on  motion  for  new  trial iv,  480,  481 
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Terms  of  opening  default  discretionary iv,  481 

Examples  of  terms  imposed  on  relieving  default iv,  482 

Conditions  upon  opening  default  must  be  complied  with iv,  482 

New  trial  before  justice iv,  482 

New  trial  may  be  ordered  before  the  same  or  other  justice iv,  482 

Proceedings  where  new  trial  is  ordered iv,  482 

Certified  copy  of  order  the  authority  for  proceeding  with  new  trial,  iv,  483 

Case  heard  and  decided  as  an  original  action iv,  483 

When  trial  is  ordered  for  a  particular  day,  the  trial  must  be   on 

that  day iv,  483 

Contents  of  order  for  new  trial  before  a  justice iv,  483 

Service  and  filing  of  order  for  new  trial iv,  484 

Form  of  order  for  new  trial iv,  484 

Error  in  fact iv,  485 

Error  in  fact  a  ground  of  reversal iv,  485 

Distinction  between  error  in  fact  and  error  of  law iv,  485 

Examples  of  errors  in  fact iv,  486 

What  may  be  assigned  as  error  in  fact iv,  486, 488 

Error  in  fact  must  be  proven  by  oral  testimony  or  affidavits iv,  487 

Infancy  of  defendant  may  be  shown  by  affidavits iv,  488 

When  judgment  against  infant  defendant  will  be  reversed iv,  488,  489 

When  judgment  will  be  reversed  for  misconduct  of  jury iv,  488 

Errors  of  law  or  fact  must  be  reached  by  appeal iv,  489 

Assigning  error  in  fact iv,  490 

Form  of  affidavit  of  error  in  fact iv,  490 

Service  of  affidavits  showing  error  in  fact iv,  490 

Notice  of  hearing , iv,  491 

Practice  on  the  hearing iv,  491 

Decision  of  the  court iv,  491 

Transfer  of  cause  to  supreme  court iv,  491 

Cause  transferred  to  supreme  court,  when  county  judge  is  inca- 
pable of  acting iv,  491 

Certificate  of  incapacity  must  be  filed  with  clerk iv,  491 

Cause  heard  at  special  term  or  circuit iv,  492 

Cause  heard  in  supreme  court  on  the  original  papers iv,  492 

Decision  of  justice  stands  as  decision  of  county  judge iv,  492 

Ke-argument  of  an  appeal  cause iv,  492 

County  court  has  no  power  to  vacate  its  own  judgment,  and  order 

a  rehearing iv,  492 

Further  argument  may  be  heard  before  decision iv,  492 

Grounds  for  hearing  further  argument iv,  492 

New  trial iv,  493 

(See  New  Trial.) 

General  considerations iv,  493 

In  what  cases  a  new  trial  may  be  had iv,  495 

Eeturn  must  be  made iv,  496 

What  is  to  be  returned iv,  496 

Preliminaries  to  notice  of  trial iv,  496 

Notice  of  trial iv,  497 
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Form  of  notice  of  trial iv 

Proof  of  service  of  notice  of  trial iv, 

Note  of  issue jv, 

Offer  of  jndgment iv, 

(See  Offer  of  Judgment.) 

In  wliat  actions iv, 

Who  may  malce  offer  of  judgment , iv. 

At  what  time,  and  in  what  cases  the  offer  should  be  made iv, 

Form  of,  and  its  service iv, 

Notice  of  acceptance  of  offer iv, 

Afi&davit  of  acceptance  of  offer iv 

Judgment  on  offer iv, 

Effect  of  refusing  offer  of  judgment iv, 

What  is  a  more  favorable  judgment iv, 

Preparation  for  trial iv, 

Subpcenaing  witnesses iv 

Service  of  subpoena iv. 

Practice  on  the  trial iv 

Amendment  of  pleadings iv, 

Motion  by  unsuccessful  party  for  new  trial  on  case  or  exceptions  iv 

Amount  of  verdict,  and  its  effect  on  the  costs iv, 

Judgment  on  appeal iv 

General  considerations iv. 

Judgment  given  according  to  justice iv. 

Technical  errors  not  affecting  the  merits  disregarded iv. 

Reversal  in  whole  or  in  part  authorized iv. 

Where  some  items  of  account  are  established,  and  others  are  not  iv. 

Where  the  judgment  was  for  too  great  an  amount iv. 

Judgment  in  action  for  tort  may  be  affirmed  in  part,  and  reversed 

in  part iv, 

Illustrations  of  affirmance  in  part  and  reversal  in  part iv. 

Correcting  excessive  judgment  without  costs iv. 

Consent  to  reduce  judgment iv, 

Reversal  as  to  any  or  all  of  the  parties i v 

Judgment  may  be  reversed  as  to  one,  and  affirmed  as  to  another 

defendant iv, 

Judgment  by  default,  not  favored iv. 

Judgment  may  be  reversed  for  errors  not  stated  in  the  notice  of 

appeal iv, 

Review  of  discretionary  decisions iv. 

General  rule  that  discretionary  matters  are  not  reviewable iv, 

Abuse  of  discretion  a  ground  of  reversal iv. 

Reversal  upon  questions  of  fact iv. 

What  are  questions  of  fact iv. 

When  decision  of  court  below  as  to  questions  of  fact  is  conclusive  iv. 
When  judgment  of  inferior  court  will  be  reversed  upon  questions 

of  fact IV, 

Reversal  for  failure  to  prove  a  cause  of  action iv. 

Reversal  where  verdict  is  against  evidence iv. 
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Reversal  where  the  decision  or  verdict  must  have  been  the  result 

of  prejudice,  partiality  or  passion , iv  543 

Reversal  of  judgment  founded  on  total  disregard  of  unimpeached 

evidence iv,  544 

Reversal  upon  questions  of  law iv,  547 

Objections  must  have  been  first  taken  below  to  be  available  on. . .  iv,  549 

Reversal  for  want  of  evidence iv  551 

Reversal  for  improper  admission  of  evidence iv,  551 

Improper  admission  of  evidence  not  cured  by  direction  to  disregard 

it iv,  552 

Improper  admission  of  evidence  in  the  absence  of  defendant     . .  iv,  552 
Exclusion  of  legal  and  competent  evidence  a  ground  for  reversal  iv,  552 
Exclusion  of  irrelevant  or  immaterial  evidence  no  ground  for  re- 
versal    iv,  553 

Payment  of  judgment  does  not  bar  appeal iv,  558 

Presumptions  or  intendments  by  appellate  court iv,  554 

Reasonable  presumptions  in  favor  of  the  judgment iv,  554 

Intendment  that  verdict  settles  every  question  of  fact  litigated. . .  iv,  554 

Party  alleging  error  must  show  it  affirmatively iv,  554 

Jurisdiction  not  presumed ; iv,  554 

Examples  of  legal  presumptions  in  favor  of   regularity  of  judg- 
ment    iv,  555 

Restitution iv,  555 

When  judgment  has  been  paid  restitution  ordered  on  reversal iv,  555 

Order  for  restitution  may  be  made  at  the  hearing iv,  555 

Notice  of  application  for  order  of  restitution iv,  556,  557 

When  restitution  must  be  ordered iv,  556 

Money  paid  to  justice  may  be  taxed iv,  556 

Order  of  restitution  must  be  made  by  the  court iv,  556 

Motion  for  restitution  after  the  hearing iv,  557 

Motion  papers iv,  557 

Notice , iv,  556, 557 

Demand  for  amount  before  motion i v,  558 

Order  for  restitution iv,  558 

Enforcement  of  order  by  execution  iv,  559 

Order  for  restitution  forms  part  of  the  judgment iv,  561 

Form  of  judgment  after  new  trial iv,  561 

The  judgment  roll , i v,  562 

Enforcement  of  the  judgment  by  execution i  v,  563 

Costs  on  appeal  to  the  connty  court > iv,  564 

Appellant's  costs  where  case  is  heard  on  a  return iv,  564 

Appellant  has  an  absolute  right  to  costs  on  reversal iv,  564 

Amount  of  costs  recoverable iv,  564 

Public  officer,  when  an  appellant,  cannot  recover  treble  costs  on. .  iv,  565 

Public  officer,  when  a  respondent,  can  recover  treble  costs  on ... .  iv,  565 

Respondent's  costs  when  case  is  heard  on  the  return iv,  565 

On  judgment  of  affirmance,  respondent  entitled  to  costs  as  of  right,  iv,  565 

Amount  of  respondent's  costs  on  affirmance iv,  565 

When  costs  are  in  discretion  of  the  court iv,  565 
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Costs  on  new  trials  in  the  county  court iv,  565 

Taxation  of  costs iv,  566 

Eemedy  against  error  in  adjustment  of  costs iv,  567 

Enforcement  of  judgment  (See  Bxecution) It,  567 

APPEAL  BOOK : 

Duty  of  appellant  to  make  case  on iv,  278,  302 

Foi-m  and  contents  of iv,  278,  302 

APPEARANCE: 

Voluntaiy  appearance  equivalent  to  service  of  summons i,  539 

Proceedings  by  defendant  after  service  of  summons  and  before 

pleading ■. i,  536 

Appearance,  and  what  it  is i,  556 

How  and  when  to  appear i,  558 

Right  to  appear i,  559 

Effect  of  appearance i,  560 

What  irregularities  waived  by  appearance i,  560 

What  defects  not  waived  by  appearance i,  561 

Examination  of  papers  served i,  562 

Defects  in  summons  or  its  service i,  562 

Demand  of  authority  of  plaintilT's  attorney i,  563 

Semoval  to  United  States  court i,  566 

Removal  to  other  coarts i,  566 

Setting  aside  provisional  remedy i,  566 

Discharge  from  arrest i,  566 

Vacating  attachment i,  567 

Dissolving  injunctions i,  567 

Return  of  goods  in  replevin i,  567 

Demand  of  copy  of  complaint i,  568 

Dismissal  for  non-service  i,  568 

Leave  to  defend i,  576 

Time  to  plead  i,  576 

Relief  from  default i,  578 

Stay  of  proceedings i,  579 

Consolidation  of  actions i,  579 

Election  of  actions i,  579 

Interpleader i,  580 

Bill  of  particnlars  or  copy  of  account i,  581 

Discovery  of  books  or  papers i,  583 

Security  for  costs i,  583 

Changing  place  of  trial i,  583 

Tender   i,  584 

Paying  money  into  court i,  584 

Offer  of  judgment i,  585 

Date  of,  should  be  stated  in  return iv,  418 

Admits  regularity  of  summons,  but  not  of  complaint iv.  634 

What  defects  are  waived  by r iv,  634,  636 

When  objection  to  want  of  jurisdiction  will  not  be  waived  by  . . .  iv,  636 

In  obedience  to  void  process  waives  defect iv,  635,  636 

Appearance  to  protest,  no  waiver  of  defect iv,  636 
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4.PPLICATI0N: 

For  admission  as  attorney 

To  remore  cause  to  United  States  circuit 

For  order  to  publish  summons 

For  papers  to  frame  complaint 

For  order  of  arrest i. 

To  vacate  arrest  or  reduce  bail 

Application  of  existing  principles  of  law  to  new  cases 

For  judgment  in  foreclosure v,  215, 218 

For  shares  in  partition v,  141 

APPOINTMENT  OF  SURVIVOR: 

On  death  of  plaintiff i,  140 

On  deatli  of  one  of  several  plaintiffs i,  147 

On  deatli  of  sole  defendant i,  152 

On  deatli  of  one  of  several  defendants i,  153 

Clian^e,  how  made i,  155 

In  actions  of  replevin i,  715,  716 

APPREHENDING  CRIMINALS : 

Right  to  apprehend  criminals  without  process i,  71 

APPROVAL: 

Of  sureties  on  undertaking  of  appeal iv,  274 

Of  undertaking  allowed  by  amendment iv,  274 

ARBITRATION : 

Definition  and  right  of  parties i,  81 

Distinction  between  arbitration  and  reference iii,  238 

When  reference  will  become  an iii,  239 

ARBITRATIONS : 

Natttre  of  an  arbitration . .  vi,  205 

What  is  an  arbitration vi,  205 

An  award,  what , , vi,  205 

Purpose  of  arbitration vi,  205 

Arbitration  at  common  law ". vi,  205 

History  of  statutes  on  subject vi,  205, 206 

Arbitration  under  Bevised  Statutes vi,  206 

Right  to  submit  at  common  law  still  exists vi,  206 

May  submit  by  parol  at  common  law vi,  206 

Statute  has  no  application  in  such  case vi,  206 

Agreement  to  arbitrate  does  not  oust  court  of  jurisdiction vi,  206, 207 

Party  cannot  be  compelled  to  arbitrate vi,  207 

Requisites  or  essentials  or  an  arbitration vi,  207 

As  to  subject-matter vi,  207 

Any  controversy  .which  might  be  the  subject  of  an  action  at  law 

or  suit  in  equity  may  be  submitted vi,  207 

Controversy  must  be  an  existing  one vi,  207 

Submission  of  claims  to  real  esta,te vi,  207, 208 

Item  of.  long  account vi,  208 

Disputes  between  partners vi,  208 

As  to  parties vi,  208 
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Who  may  submit  generally vi,        208 

Corporation vi^         208 

O-uardian  on  behalf  of  ward vi,        208 

Married  woman  may  submit vi,         208 

Submission  by  partner vi,  208, 209 

Submission  by  agent vi,         209 

By  attorney  on  behalf  of  client vi,         209 

By  an  executor  or  administrator vi,  209, 210 

What  duress  will  avoid  agreement  to  arbitrate vi,         210 

As  to  arbitrators  and  umpire vi,        210 

Who  may  serve  as  such vi,         210 

Any  person  may  be  selected  as  arbitrator vi,         210 

Incompetency  from  relationship  or  bias vi,         210 

Objections  may  be  waived vi,  210, 21 1 

A  party  may  be  chosen  arbitrator vi,         211 

An  umpire,  what vi,         2]  1 

How  appointed vi,         211 

When  in  writing vi,         211 

When  by  parol ,„ vi,  211, 212 

Must  be  by  agreement  of  arbitrators. . vi,         212 

Selection  by  chance,  void _» vi,         212 

In  what  case  umpire  to  decide ^.^ vi,         212 

As  to  the  submission vi,        212 

Form  of vi,         212 

When  verbal  submission  valid vi,         212 

Submission  by  arbitration  bonds vi,         212 

What  included  in  submission  of  all  demands ,. .  vi,  212, 213 

Effect  of  such  submission vi,         213 

Agreement  as  to  entry  of  judgment  on  award vi,  213, 214 

Errors  and  omissions  in  submission  may  be  corrasted vi,         214 

General  form  of  submission vi,  214, 216 

Bond  of  arbitration vi,         215 

Bond  for  an  award  by  umpire vi,         216 

Condition  providing  for  third  arbitrator vi,  216,  217 

When  sureties  on  bonds  discharged  from  liability vi,         217 

Effect  of  submission vi,         217 

Discontinues  pending  suit vi,         217 

Discontinuance  may  be  waived vi,         217 

When  submission  does  not  operate  as  a  discontinuance vi,         217 

Entry  of  judgment  on  award  vi,  217, 218 

Remedy  when  party  attempts  to  proceed  with  cause   after  sub- 
mission .   .   vi,        218 

Mere  agreement  to  submit  does  not  bar  a  suit vi,         218 

Bevocationof  submission vi,        218 

Either  party  may  revoke vi,         218 

When  revocation  may  be  made vi,  218, 219 

Party  revoking  liable  to  action vi,         219 

Parol  revocation,  when  valid vi;         219 

When  revocation  must  be  in  writing -.  vi,        219 
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Authority  jointly  given,  to  be  jointly  revoked vi,  219 

Form  of  revocation vi,  219 

Intention  to  revoke  only  essential vi,  219 

Death  of  party  is  a  revocation vi,  219 

Revocation  by  death  of  arbitrator vi,  219  ' 

Conditional  revocation vi,  219 

Revocation  by  agent vi,  220 

Agent  must  be  actually  authorized  to  revoke vi,  220 

Notice  of  revocation  necessary ^ vi,  220 

Form  of  notice vi,  220 

Proceedings  on  the  arbitrations vi,  221 

Preliminaries vi,  221 

Appointment  of  hearing  and  notice  thereof vi,  221 

Arbitrators  to  appoint  time  and  place  for  hearing vi,  221 

Each  party  entitled  to  notice vi,  221 

Notice  of  what  meetings  necessary vi,  221, 222 

Who  not  entitled  to  notice vi,  222 

Right  to  notice  may  be  waived vi,  222 

What  a  sufficient  waiver vi,  222 

Form  of  notice  . , vi,  222 

Oatli  of  arbitrators '. vi,  222 

By  whom  administered vi,  222 

Oath  may  be  waived  by  parties vi,  222, 223 

Fostpouemeuts  and  adjonrnments vi,  223 

Hearing  may  be  adjourned  from  time  to  time vi,  223 

Matter  of  adjournment  in  discretion  of  arbitrator vi,  223 

The  Iiearing vi,  223 

Attendance  of  arbitrators vi,  223 

Must  join  in  final  award vi,  223 

Attendance  of  witnesses vi,  223 

How  compelled  to  appear vi,  223 

Oaths  to  witnesses,  how  administered vi,  223 

By  arbitrators,  under  the  statute vi,  223 

Where  the  submission  is  at  common  law vi,  223 

Parties  may  dispense  with  oath vi,  224 

Form  of  subpoena vi,  ,224 

Form  of  oath    vi,  224 

Bales  of  evidence vi,  224 

Arbitrators  not  bound  strictly  by vi,  225 

Parties  and  interested  persons  may  testifiy vi,  225 

The  award vi,  225 

How  made vi,  225 

When  by  majority  of  arbitrators vi,  225 

When  all  must  join  in  award vi,  225, 226 

When  made vi,  226 

When  time  not  limited vi,  226 

When  limited vi,  226 

Extension  of  time . . . . ; vi,  226 

Void,  if  made  and  published  on  Sunday vi,  226 
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Stipulation  as  to  delivery  "of  award ^vi,  226, 227 

Matters  embraced  in  award vi,  227 

Should  embrace  the  actual  decision  only vi,  227 

Reasoning,  or  principles  to  be  excluded vi,  227 

What  may  be  rejected  as  surplusage vi,  227 

Award,  when  void vi,  ^27 

When  void  as  to  parties vi,  227 

Award  must  be  complete vi  '  227 

Presumption  in  favor  of  compl*teness vi,  228 

Award  void,  where  arbitrator  exceeds  his  authority vi,  228 

Form  and  contents  of  award vi,  228 

No  formalities  strictly  required vi,  228 

Words  amounting  to  a  decision  suf&cient vi,  2'28 

Verbal  award,  when  valid vi,  228 

Seal,  when  necessary vi,  228 

What  award  should  show  on  its  face vi,  228,  229 

Effect  of  erroneous  or  false  recital vi,  229 

Does  not  invalidate  award vi,  '  229 

Construction  of  awards vi,  229 

Power  of  arbitrator,  when  exhausted vi,  229 

By  completion  and  delivery  of  award vi,  229 

Subsequent  award  void vi,  229 

Form  of  award vi,  229,  230 

Other  requisites  of  award vi,  231 

Award  must  be  mutual vi,  221 

What  is  a  mutual  award vi,  231, 232 

Award  must  hefiruil  and  conclusive   vi,  232 

Certainty  is  essential  to  an  award vi,  232 

Certainty  to  common  intent  sufficient vi,  232 

Rules  as  to  certainty vi,  232 

Awards  void  for  uncertainty vi,  232  233 

Illustrations  as  to  certainty vi,  233 

Alternative  award  is  valid vi,  233 

An  award  must  be  possible vi,  234 

Award  bad  from  impossibility vi,  234 

Effect  of  award vi,  234 

Concludes  litigation  of  matter  submitted vi,  234 

Award  as  a  bar  to  action vi,  234 

How  availed  of,  as  a  defense vi,  234 

Award,  when  void vi,  234 

Presumption  in  favor  of  validity vi,  234,  235 

Award  bad  in  part  and  good  in  part vi,  235 

Rule  in  such  cases vi,  235 

Pbooeedings  on  the  award vi,  236 

Proceedings  to  vacate,  modify,  or  correct  the  award vi,  236 

Grounds  for  vacating,  under  statute vi,  236 

Award  procured  by  corruption,  etc ., vi,  236 

Misconduct  of  arbitrators vi,  236 

Arbitrators  exceeding  their  powers vi,  236 
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Mere  error  of  judgment  not  sufficient  ground  for  vacating  award. .  vi,         236 

Partiality  or  corruption  in  arbitrators vi,  236,  237 

Must  be  clear  case  of vi,         237 

Grounds  of  modifying  or  correcting vi,        237 

Miscalculation  or  misdescription vi,         237 

Awarding  upon  matters  not  submitted vi,         237 

Imperfection  in  form  of  award vi,         237 

Motion,  wlien  and  hoTr  made vi,        237 

To  what  court vi,         237. 

At  what  term  of  court vi,         237 

Notice  of  motion vi,         237 

How  and  when  served vi,         237 

In  what  case  motion  for  correction  of  errors  proper vi,  237,  238 

What  the  court  may  examine  into  on  the  application vi,         238 

Arbitrators  not  allowed  to  impeach  or  contradict  their  award vi,         238 

For  what  purpose  their  testimony  may  be  received vi,         238 

Proceedings  on  motion vi,        238 

Notice  of  motion  to  vacate  award vi,  238,  239 

Notice  of  motion  to  modify  or  correct  award vi,         239 

Order  vacating  award , vi,         239 

Proceedings  to  enforce  award vi,  239,  240 

Confirmation  of  award vi,         240 

Notice  of  motion  to  confirm vi,         240 

When  not  required vi,         240 

Notice,  how  served vi,         240 

Resisting  confirmation vi,         240 

Proceedings  to  confirm  award,  after  the  order  vacating  an  award 

is  reversed ._ vi,  240, 241 

Affidavit  proving  award vi,         241 

Affidavit  proving  bond  of  arbitration vi,         241 

Affidavit  proving  agreement  of  submission vi,         241 

Notice  of  motion  to  confirm  award vi,         242 

Judgment  on  award vi,         242 

Proceedings  to  obtain vi,         242 

Statute  to  be  strictly  complied  with vi,         242 

Order  confirming  award,  etc vi,  242, 243 

Entry  of  judgment,  where  submission  was  not  made  under  statute  vi,         243 

No  revival  of  proceedings  upon  arbitration,  after  death  of  party . .  vi,         243 

Judgment  record vi,        248 

What  to  contain vi.  243,  244 

Record  to  be  filed  and  docketed vi,         244 

Force  and  eflect  of f vi,         244 

Form  of  judgment  record vi,  244, 245 

Execution  or  process  for  contempt vi,        245 

Execution  issues  as  upon  other  judgments vi,         245 

Process  of  contempt,  when  proper vi,         245 

Action  to  enforce  award vi,        245 

When  an  action  to  enforce  lies vi,  245, 246 

May  be  brought  in  what  court vi,         246 
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What  may  be  inquired  into  in  action vi,  246 

Demand  before  action Ti,  246 

Matters  incident  to  arbitrations ; vi,  246 

Beyiew  of  proceeding's .' vi,  246 

At  law vi,  246 

Review  by  writ  of  error,  under  statute vi,  246 

Affidavits  and  other  papers  on  review vi,  246, 247 
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Complaints  by  or  against ii,  377 
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Attachment  under  the  Revised  Statutes i,  430 
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Attachment  under  Code  not  in  nature  of  process ii,  130 
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and  plaintiff  a  non-resident ii,  131,  134 
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What  is  •'  cause  of  action " ii,  1 35 

May  issue  against  foreign  corporation  under. Re  vised  Statutes  ...  ii,  135 
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May  issue  in  case  of  a  threatened  removal ii,  139 

Threatening  to  assign  not^er  se  a  ground  lor ii,  139 

Threat  to  assign,  coupled  with  manifest  intent  to  defraud,  a  ground 

for ii,  139 

Evidence  of  intent  to  defraud  must  present  a  clear  prima  fade  case,  ii,  140 

Selling  goods  below  cost  not  evidence  of  fraudulent  intent ii,  140 

Drawing  check  where  no  funds  exist,  when  evidence  of  fraud ....  ii,  140 

What  is  meant  by  defendant's  property ii,  140 

Lies  for  concealment  of  embezzled  property ii,  141 

Cannot  issue  against  domestic  corporation ii,  141 

Individual  interest  in  joint  property  Hable  to ii,  141, 163 

Mode  of  levying  under  attachment  and  under  execution  similar  . .  ii,  141, 163 
Partnership    credits   cannot  be   attached  for    debt   of  individual 

partner ii,  142,  163 

Distinction  between  tangible  effects  and  credits ii,  142 

Partnership  books  and  papers  subject  to ii,  163 

Letters  and  correspondence  of  partnership  cannot  be  attached ....  ii,  163 

Interest  of  special  partner  not  subject  to ii,  142 

Does  not  issue  against  executors  or  administrators  in  their  repre- 
sentative capacity ii,  142 

Executor  or  administrator  may  render  himself  liable  to ii,  142 

At  what  time  issued ii,  143 

May  be  allowed,  issued  and  served  before  service  of  summons ....  ii,  143 
Service  of  summons  must  precede  service  of  warrant  when  issued 

by  court  of  limited  jurisdiction ii,  142 

When  served  on  joint  debtors ii,  144 

Must  issue  before  judgment ii,  144 

Vol.  VI.— 77 
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Wlien  a  summons  is  "  issued  " ii,  144 

Proceedings  to  obtain  warrant ii,  1'14 

In  general ii,  144 

Who  may  issue ii,  144 

Must  be  obtained  from  judge  of  court  or  county  judge ii,  144 

When  county  judge  may  grant  order  of « .  ii,  144 

Affidavits  to  obtain  warrant ii,  145 

A  flidavit  indispensable ii,  145 

Requisites  of  affidavit  to  obtain ii,  145 

Form  and  contents  of  aflSdavit ii,  145 

Affidavit  need  not  state  that  summons  is  issued ii,  1 15 

Affidavit  must  show  cause  of  action  exists ii,  1 15 

Facts  and  not  conclusions  of  law  must  be  set  forth , ii,  1(6 

Amount  of  claim  must  be  specified ii,  116 

Fraudulent  intent,  how  sworn  to ii,  H6 

Substance  of  afiSdavit  more  important  than  form. ii,  l't7 

When  affidavit  insufficient  in  point  of  form ii,  l-l? 

By  whom  affidavit  may  be  made ii,  1 17 

Affidavit  must  be  filed  forthwith ii,  150 

Effect  of  omission  to  file  affidavit ii,  130 

Secnrity  must  be  given  before  warrant  can  issue ii,  151 

Form  and  contents  of  undertaking ii,  1 51 

Number  of  sureties  required  on  undertaking ii,  1 51 

Attorney  cannot  be  surety  on  undertaking ii,  1 51 

Sureties  must  justify ii,  1 53 

Undertaking  must  be  filed ii,  153 

Effect  of  omission  to  file  undertaking , ii,  153 

Liability  of  plaintifif  and  sureties  on  undertaking ii,  153 

Tlie  warrant  of ii,  154 

Form  of  warrant ii,  164 

Recitals  in  warrant  of ii,  164 

Essentials  of  warrant  of,  as  defined  by  Code ii,  154 

Warrant  must  be  signed  by  judge ii,  li54 

Ko  return  day  need  be  inserted  in  warrant ii,  154 

Warrant  may  issue  to  several  counties  simultaneously ii,  155 

Necessity  of  haste  in  delivering  warrant  to  sherifi] ii,  155 

Priority  of  lien  under  levy  on ii,  155 

Service  of ii,  156 

Service,  when  and  by  whom  made ii,  156 

Warrant  should  be  executed  immediately ii,  Ifle 

When  service  of  summons  must  precede  service  of ii,  156 

Who  may  serve ii,  156 

What  property  may  be  attached ii,  156 

Real  estate  may  be  attached ii,  156 

Evidences  of  title  to  real  estate  subject  to ii^  157 

Equitable  interest  of  debtor  in  real  property  subject  to ii,  157 

Mode  of  attaching  real  estate ii,  157 

All  personal  property  subject  to  levy  and  sale  on  execution  may  be 

attached ij,  157 
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What  property  exempt  from  attachment jj  157  ig2 

(See  Execution.) 

Money  deposited  in  lieu  of  bail  subject  to j;  jgo 

When  mortgaged  property  is  subject  to jj  iqo 

Property  in  custody  of  law  cannot  be  attached jj  ] gi 

Eailroad  bonds  in  process  of  negotiation  not  subject  to ij  161 

Goods  subject  to  lien  not  subject  to jj  kji 

Interest  of  consignor   in  goods  in  hands  of  consignee  may  be 

attached jj^  162 

Eight  of  property  must  be  fully  vested  in  debtor  before  it  can  be 

attached ii^  162 

Definition  of  personal  property ij  152 

Chose  in  action  may  be  attached ii  162 

Chose  in  action,  how  attached ij  162 ' 

When  partnership  property  may  be  attached ii,  141,  142   163 

Property  of  tenants  in  common  subject  to jj  ,  163 

Property  fraudulently  assigned  may  be  attached ii  164 

When  sheriff  may  attach  property  fraudulently  assigned  and  bring 

action  to  prove  transfer  fraudulent ii  164 

Identical  property  must  be  attached  when  in  hands  of  assignee. . .  ii,  164 

Execution  of  the  warrant ii  i64 

Importance  of  regularity  in  proceedings  under ...    , ii,  164 

Equitable  relief  not  granted  to  restore  lost  priority  of  lien ii,  165 

How  much  property  sheriff  may  attach ii,  165 

Sheriff  liable  to  both  parties  for  not  exercising  proper  discretion 

as  to  amount  attached ii  165 

Neither  party  can  control  the  acts  of  the  sheriff  as  to  the  amount 

attached. ii,  165 

Sheriff  must  make  inventory  of  property  attached ii,  166 

Inventory,  how  made ii,  I66 

Inventory,  when  made ii,  166 

Inventory  may  be  amended ii.  166 

Proceedings  on  attachment  of  perishable  property ii,  167 

Who  may  direct  the  sale  of  perishable  property ii  167 

Proceedings  on  attachment  of  goods  on  board  of  vessels ij,  168 

Proceedings  on  attachment  of  vessel  or  interest  therein ii  168 

Property  incapable  of  manual  delivery,  how  attached ii,  168 

What  property  is  incapable  of  manual  delivery ii,  169 

Defendant's  debtors  must  furnish  certificate  of  property  of  defend- 
ant held  by  them ii,  170 

Persons  refiising  to  ■  fiirnish  certificate  may  be  examined  under 

oath ii,  170 

Sheriff,  on  applying  for  certificate,  must  show  attachment ii,  170 

Giving  of  false  certificate  equivalent  to  refusal  to  furnish ii,  171 

Plaintiff  attaching  real  estate  should  file  notice  of  pendency  of 

action ii,  171 

Effect  of  omission  to  file  lis  pendens , ii,  172 

Claim  of  property  in  third  person,  how  determined ii,  172 

Proceedings  where  attached  vessel  is  claimed  by  third  person. ..».  ii,  173 
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Effect  of  attachment. .  .■ ii,  177 

"When  attachment  becomes  a  lien  on  property ii,  177 

Priority  of  liens,  how  determined ii,  177 

Effect  of  discontinuance  of  action  on  lien  acquired  by ii,  178 

Prior  attachment,  fraudulently  obtained,  may  be  set  aside ^  ii,  178 

Title  to  attached  property  remains  in  defendant ii,  178 

Attaching  creditor  acquires  no  title  in  goods  attached ii,  178 

Loss  of  attached  property,  by  whom  sustained ii,  178 

Custody  of  attached  property  intrusted  to  sheriff ii,  179 

When  perishable  property  is  sold,  sheriff  entitled  to  custody  of 

proceeds  of  sale ii,  179 

Sheriff  cannot  be  divested  of  custody  of  property  attached  by 

order  of  court  or  expiration  of  term ii,  179 

Sheriff  may  bring  trover,  trespass  or  replevin  against  party  de- 
priving him  of  possession ii,  179 

Sheriff  may  deliver  attached  property  to  receiptor ii,  180 

Delivery  of  property  to  receiptor  optional  with  sheriff ii,  180 

Rights  and  liabilities  of  receiptor  in  respect  to  attached  property,  ii,  180, 181 

Proceedings  after  service  of  attachment ii,  182 

Tacating  attachment ii,  182 

How  defendant  may  obtain  discharge  of ii,  182 

Attachment  may  be  vacated  for  irregularity il,  182 

On  what  papers  motion  to  vacate  should  be  based ii,  182 

Affidavits  in  opposition  to  motion  to  vacate ii,  183 

Time  within  which  motion  to  vacate  may  be  made ii,  183 

Motion  to  vacate  may  be  made  afler  judgment ii,  183 

Motion  to  vacate  for  irregularity  should  be  made  as  soon  as  pos- 
sible    ii,  184 . 

Prior  attachment  cannot  be  vacated  for  irregularity  on  motion  of 

subsequent  attaching  creditor ii,  184 

Subsequent  attaching  creditor  may  move  to  vacate  prior  attach- 
ment founded  on  fraud ii,  184 

What  interest  moving  party  must  have  in  the  attached  property  to 

obtain  order ii,  184 

When  vacated  on  ex  parte  application ii,  li}5 

When  motion  to  vacate  will  be  granted ii,  185 

What  conditions  may  be  imposed  on  granting  order ii,  185 

Form  of  order  vacating  attachment ii,  186 

Distinction  between  issuing  attachment  irregularly  and  improvi- 

dently ii,  186 

Proceedings  to  vacate  attachment  improvidently  issued. ii,  186 

Discharge  of  attachment  on  security ii,  187 

When  discharge  of  attachment  can  be  obtained  upon  the  giving  of 

security  only ii,  187 

When  application  to  discharge  attachment  on  security  must  be 

made ii,  187 

Motion  to  discharge  on  security  purely  ex  parte ii,  188 

Application  must  cover  all  of  attached  property ii,  188 

What  security  requisite  to  obtain  discharge  of  attachment ii,  188 
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Form  and  contents  of  undertaking  given  to  obtain  discharge  of. .  ii,  189 

Sureties  on  undertaking  may  be  required  to  justify ii  189 

Sheriff  responsible  for  sufScienoy  of  sureties  until  justification  ...  ii,  189 
When  right  to  except  to  sureties  has  been  waived  or  exercised,  it  is 

gone  forever ii,  190 

Liability  of  sureties  on  undertaking ji  190 

Collecting  debts,  etc ii,  192 

Under  direction  of  court  or  judge,  sheriff  may  collect  debts,  etc.,  of 

defendant ii,  192 

Pleadings  in  action  by  sheriff  to  collect  debts,  etc ii,  192 

Must  be  actual  levy  to  authorize  sheriff  to  maintain  action ii,  192 

Sheriff  cannot. bring  creditor's  suit  to  reach  proceeds  of  assigned 

property ii,  192 

On  death  of  sheriff  in,  to  recover  attached  property  his  successor 

in  oflSce  must  be  substituted ii,  193 

Collection  by  plaintiff,  when  allowed , ii,  193 

Plaintiff  must  indemnify  sheriff  before  proceeding  to  collect  debts 

due  defendant ii,  193 

Form  of  undertaking  executed  by  plaintiff  to  sheriff ii,  193 

Nature  of  the  property  reached  by  action  brought  by  plaintiff  in 

attachment ii,  193 

Satisfaction  of  plaintiff's  judgment ii,  194 

When  plaintiff  recovers  judgment,  sheriff  must  proceed  to  satisfy  it 

out  of  property  attached ii,  194 

Moneys  collected  on  attachment  must  be  first  applied  on  the  judg- 
ment    ii,  195 

If  funds  in  hands  of  sheriff  insufficient  to  satisfy  plaintiffs  claim, 

execution  must  issue  and  attached  property  be  sold ii,  195 

Sheriff  must  issue  certificate  of  sale  to  purchaser  of  shares  of  stock 

of  corporation ii,  195 

Sheriff  must  repossess  himself  of  attached  property ii,  195 

Sheriff  may  proceed  to  collect  notes,  etc ii,  195 

Proceedings  to  obtain  order  to  sell  evidences  of  debt,  etc ii,  195 

Proceedings  where  sheriff  has  gone  out  of  office  ii,  196 

Where  property  attached  insufBcient  to  satisfy  plaintiff's  judgment 

other  property  may  be  levied  on ii,  196 

Payment  of  surplus,  if  any,  to  defendant ii,  197 

Judgment  for  defendant ii,  197 

Proceedings  on  judgment  for  defendant  in  the  action  in  which 

attachment  issued ii,  197 

Sheriff's  retnrn ii,  197 

Sheriff  must  return  warrant,  with  proceedings  thereon ii,  197 

Amendment  of  return ii,  197 

Sheriff's  fees  on  attachment ii,  198 

To  what  fees  and  disbursements  sheriff  is  entitled ii,  198 

Sheriff  may  be  required  to  give  an  itemized,  verified  statement  of 

disbursements ii,  200 

Plaintiff's  attorney  liable  to  sheriff  for  fees ii,  200 

Costs  and  allowances ii,  200 
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Costs  in  action  in  which  attachment  issued ii,  200 

Extra  allowances  in  action ii,  200, 201 

Extra  allowance  on iii,  491, 493 

Fees  of  sheriff  on iii,  548 

When  judgment  may  be  forced  by iv,  175 

Notice  of  motion  for iv,  178 

Affidavits  to  obtain iv,  178 

Opposing  application  for iv,  179 

Order  for iv,  181 

Form  and  contents  of  order  for iv,  181 

Entry  o£  order  for  ...  ? iv,  182 

Writ  of iv,  182 

Object  of  writ  of iv,  182 

Form  and  contents  of  writ  of iv,  182 

Where  writ  is  returnable iv,  183 

How  executed iv,  183 

Arrest  or  custody  of  defendant iv,  184 

Bond  for  discharge  of  defendant iv,  184 

Proceedings  on  return  of  writ  of iv,  186 

On  non-appearance  of  defendant  on ,  iv,  186 

Service,  filing  and  answer  of  interrogatories iv,  186 

Decision  on  proofs  presented iv,  189 

Compelling  return  of  execution  by iv,  25,  26 

Priority  of  execution  and  attachments iv,  67 

Requisites  of  an  execution  after  attachments iv,  47 

Issued  against  non-resident  debtor  does  not  bar  supplementary  pro- 
ceedings    iv,  132 

Compelling  return  by .' iv,  360, 431 

Return  on  appeal  from  surrogate's  court  compelled  by iv,  360 

Return  on  appeal  from  justice's  court  compelled  by iv,  431 

Notice  to  file  return  before  applying  for iy,  432 

Application  for  attachment  may  be  eas  parte iv,  433 

Proof  of  failure  to  make  return iv,  433 

May  issue  immediately  or  after  order  to  show  cause iv,  434 

County  court  always  open  for  application  for iv,  435 

When  order  to  show  cause  made  returnable iv,  435 

Service  of  order  to  show  cause iv,  435 

Proof  of  service  of  order iv,  435 

Notice  for iy,  436 

Practice  on  application  for iv,  436, 437 

Order  for iv,  437 

Writ  of iv,  437 

Indorsement  on  writ iv,  438 

Execution  and  return  of iv,  438 

Bond  for  appearance jv,  438 

Proceedings  on  arrest  of  justice iv,  439 

Interrogatories iv,  439, 440 

Forms iv,  440, 443 

Amendment  of iv,  673 
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Nature  of  remedy,  under  Revised  Statutes vi, 

Proceedings  by,  for  contempt vi 

In  action  to  compel  specific  performance vi, 

ATTORNEYS: 

OVigin  of  the  office 

Attorneys  of  the  early  English  courts , 

Attorneys  of  the  modern  English  courts , 

The  word  "  attorney,"  how  used  in  this  State 

Admission  of  attorneys 

Bequisite  qualifications  of  attorneys  under  the  rules. 

Qnalifleations  for  actual  practice 

Duty  of  attorney  to  his  client , 

General  scope  of  duration  and  authority  of  attorney 

Responsibility  of  attorney  to  client 

Attorney  amenable  to  court  for  misconduct 

Liability  to'  adverse  party 

Compensation  of  attorney 

Attorney's  lien  for  costs 

Change  of  attorney 

Striking  name  from  roll  of  attorneys 

Be-instating:  attorney 

Summons  must  be  subscribed  by  attorney 

When  liable  to  arrest 

Duties  in  preparing  cause  for  trial 

Duty  to  continue  conduct  of  cause 

Powers  in  stipulating 

When  client  bound  by  appearance 

Court  may  relieve  from  his  negligence 

Attachment  for  non-payment  of  money  collected 

Cannot  buy  bills,  bonds,  notes,  etc.,  to  sue 

May  agree  as  to  compensation 

Attorney  on  record  cannot  take  affidavit 

Priests  and  monks  formely  acted  as  attorneys 

Demand  of  authority  of  plaintiff's  attorney 

When  privileged  from  arrest 

When  injunction  should  not  issue  against 

Violation  of  professional  confidence  by,  may  be  enjoined 

In  the  cause,  cannot  be  receiver 

Verification  of  pleadings  by 

When  attorney  may  verify  a  pleading 

Requisites  of  verification  by 

Confidential  communications  to,  not  a  subject  of  a  discovery 

Liability  of,  for  costs 

Relief  of,  from  liability  for  costs 

Tender  to,  valid 

Cannot  be  required  to  produce  books  of  client  by  subpoena  duces 

tecum ii, 

Cannot  be  required  to  divulge  confidential  communications ii, 

Under  his  general  authority  may  discontinue  action ii, 
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When  exempt  from  jury  duty iii,  97 

May  consent  to  reference iii,  246,  256 

Fees  of iii,  540 

Lien  of,  for  costs iii,  541 

Liability  of,  for  costs iii,  538,  549,  550 

Power  of  attorney  to  satisfy  judgment iii,  747 

May  issue  execution  in  courts  of  record iv,  .        13 

May  issue  execution  on  transcript  of  a  judgment  of  inferior  court 

doclseted  in  court  of  common  pleas iv,  13 

Cannot  issue  execfttion  on  transcript  of  justice's  court iv,  13 

May  limit  effect  of  execution  by  special  instructions  to  sheriff. ...  iv,  18 

May  direct  as  to  time  and  manner  of  enforcing  executidns iv,  18 

May  vyaive  the  time  of  making  return  on  execution iv,  19 

Effect  of  instructions  by  attorney  to  sheriff iv,  19 

Cannot  discharge  debtor  from  arrest  under  execution  without  re- 
ceiving amount  of  debt .'.  iv,  124 

Contents  of  affidavit  by,  to  obtain  order  for  examination  of  judg- 
ment debtor iv,  138 

Cannot  become  purchaser  at  sale  under  execution iv,  81 

Notice  of  appeal  from  a  superior  court  must  be  served  on  attorney 

of  record iv,  223 

Effect  of  erroneous  service  on  party  instead  of iv,  224 

For  appellant  not  allowed  to  draw  return  for  justice iv,  422 

May  make  offer  of  judgment iv,  500,  504 

Offer  of  judgment  may  be  made  to  plaintiffs iv,  504 

May  make  affidavits  to  be  used  on  motion,  when iv,  574 

When  papers  and  notices  should  be  served  on iv,  617 

Mode  of  serving  papers  on iv,  618 

When  papers  may  be  served  by  mail  on iv,  619 

Service  cannot  be  made  on  non-resident iv,  620 

Mistakes  of  attorneys,  how  far  a  ground  for  relief iv,  646 

Employment  of,  by  receivers vi,  345 

Actions  by  attorneys vi,  393 

Actions  against vi,  396 

Liability  of,  for  negligence  or  ignorance vi,  397 

ATTORNEYS,  ADMISSIONS  BY: 

When  binding  on  client i,  241 

ATTORNEY-GENERAL : 

Leave  to  bring  action  by i,  212 

Leave,  how  obtained i,  213 

Acts  for  State  in  partition v,  32 

AUCTIONEER: 

May  sue  for  goods  sold  i,  105 

AUDITA  QUERELA: 

Natube  of  the  remedt  V,  638 

Under  the  former  practice v,  638 

Ancient  mode  of  obtaining  relief  agjfinst  judgments v,  638 
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Where  writ  would  lie r v,  638 

Under  the  Code t,  638 

Not  abolishe'd  by  Code v,  638 

Superseded  by  motion  to  vacate  judgment v,  638 

AULA  REGIS: 

Origin  of  this  court i,  223 

Division  into  district  courts i,  224 

Corresponding  courts  in  this  State  prior  to  Code i,  224 

AUTHORITY  (See  Jurisdiction) : 

Demand  of  authority  of  plaintiff's  attorney i,  563 

May  be  demanded  in  ejectment i,  564 

Issue  may  be  directed,  where  question  of  fact  not  clear v,  638,  639 

Authority  of  plaintiffs  attorney  in  ejectment v,  20 


B. 

BAIL: 

When  and  how  given  by  defendant  arrested i,  667 

Eight  of  bail  to  surrender  defendant , . . .  i,  670 

Ei<;ht  to  arrest  for  surrender i,  670 

Exoneration  of  bail  by  a  judge i,  673 

Exoneration  by  death  of  defendant. i,  674 

Exoneration,  at  what  time i,  676 

Bail,  how  proceeded  against i,  678 

Proceedings  on  justification  of  bail i,  683 

Qualifications  of  bail i,  686 

Disqualifications  of  bail i,  687 

Allowance  of  bail i,  687 

Sheriff's  liability  as  to  bail , i,  692 

Reducing  bail i,  695,  703 

Bail,  when  liable  to  sheriff i,  695 

Putting  in  bail,  waives  defects  in  afBdavit iv,  634 

Obtaining  time  to  inquire  after,  a  waiver  of  irregularity  in  notice,  iv,  634 

BAILEE : 

Sheriff's  liability  as  such     i,  740 

Interest  of  bailee  in  chattels  may  be  sold  under  execution iv,  34 

BANKS: 

May  be  made  the  subject  of  a  receivership ii,  204 

Quarterly  statement  of  receiver  of ii,  259 

BANKING  ASSOCIATIONS: 

How  sued i,  123 

How  to  sue,  in  the  name  of i.  102 

Agents  of,  may  be  arrested,  when i,  619 

BANK  NOTES: 

Limitations  of  actions  on 4 . .  i,  66 

Vol.  VI.  —  78 
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Execution  cannot  issue  against,  until  discharge  declared  invalid  . .  iv,  9 

Validity  of  discharge  of,  not  tried  on  affidavits iv,  9 

Validity  of  discharge,  tested  by  action  on  judgment '. . . .  iv,  9 

Alter  discharge  declared  invalid,  execution  issues  as  of  course. . . .  iv,  9 

Liability  for  seizing  goods  of iv,  27 

Staying  execution  against iv,  30 

Lien  of  levy  over  proceedings  in  bankruptcy iv,  68 

Property  of,  applied  by  federal  court  in  satisfaction  of  hen  of  levy,  iv,  68 

BANK  SHARES: 

Cannot  be  seized  and  sold  under  execution iv,  36 

BELIEF: 

Of  pleader  not  a  subject  of  denial ii,  417 

Denial  of  knowledge  or  information  sufficient  to  form ii,  423 

Form  of  denial  of  knowledge  or  information ii,  424 

Without  personal  knowledge,  sufficient  to  justify  positive  denial . .  ii,  423 

Statements  of,  distinguished  in  affidavits iv,  582 

BfLL: 

Of  particulars  in  ejectment v,  21 

BILLS  AND  NOTES : 

When  replevin  lies  for,  and  when  not i,  714 

When  actions  on,  barred  by  statute  of  limitations i,  56-  66 

Attorneys  may  not  buy  for  prosecution i,  244 

Who  may  be  joined  as  defendants  in  actions  on 1,  131 

BILL  OF  EXCEPTIONS : 

Court  of  appeals  will  stay  argument  to  allow  application  for  leave 

to  amend iv,  675 

When  amendment  of,  allowed  after  judgment iv,  675 

HILL  OF  EXCHANGE : 

How  proved ii,  650, 651 

Proof  of  lost  bill ii,  651 

BILL  OF  PARTICULARS  (See  Pleadings)  : 

When  and  how  obtained i,  581 

In  what  cases  required ii,  348 

When  obtainable ii,  348 

When  not  obtainable ii,  348 

Not  ordered  when  items  within  knowledge  of  adverse  party ii,  348 

Not  ordered  in  actions  on  torts > ii,  348 

Application  for  order ii,  349 

When,  to  whom,  and  how  applied  for ii,  349 

The  ordeB  for ii,  349 

Form  of  order  for ii,  349 

Effect  of  order  for ii,  350 

Form  of  ii,  350 

Contents  of ii,  350 

Amending ii,  351 

Pbooeedinos  on  neglect  to  serve ii,  351 
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On  neglect  of  plaintiff  to  serve ii,  351 

Total  neglect  to  serve ii,  351 

Service  of,  insufficient ii,  351 

Neglect  of  defendant  to  serve ii,  351 

Objections  to ii,  352 

Effect  of ii,  352 

Relation  of  bill  to  pleadings ii,  352 

Variance  betvreen  proof  and  bill ii,  352 

Amendment  of, iv,  673 

BOND: 

Restraining  negotiations  of  town  bonds i,  99 

Actions  on,  when  barred  by  statute i,  55 

When  people  may  sue  on,  as  trustee i,  105 

Sheriffs  bond,  actions  on i,  195 

Plaintiffs  in  action  on  injunction  bond i,  111 

Official  bonds,  actions  on , i,  196, 197 

Bond  given  on  removal  to  United  States  circuit  court i,  273 

Attorneys  cannot  buy  for  purposes  of  suit. i,  244 

Security  given  to  obtain  order  of  arrest i,  646 

Security  to  obtain  discharge  from  arrest i,  667 

Security  by  plaintiff  in  replevin i,  729 

Security  by  defendant  in  replevin i,  735 

Of  receiver  may  be  taken  in  lieu  of  sureties ii,  238 

Rights  acquired  by  receiver  on  filing ii,  247 

To  sheriff  in  ne  exeat ii,  281 

Of  indemnity  necessary  in  action  on  lost  note ii,  651 

Given  to  sheriff  on  writ  of  habeas  corpus  ad  testificandum ii,  731 

Leave  to  issue  execution  to  enforce  judgment  on  official  bonds. ...  iv,  9 

Of  indemnity  on  execution,  when  to  be  given iv,  59 

Effect  of  refusal  to  give  bond  of  indemnity iv,  60 

To  obtain  discharge  from  arrest  under  attachment iv,  184 

Sureties  given  on  bond  on  attachment iv,  184 

Must  be  returned  with  attachment iv,  185 

On  appeal  from  surrogate's  court iv,  351 

Dismissal  of  appeal  for  failure  to  give i  v,  352 

To  w^hom  bond  must  be  executed  on  appeals  from  surrogates'  courts,  iv,  352 

Contents,  approval  and  indorsement  of iv,  352 

Amendment  of iv.  673 

Who  may  apply  to  amend iv,  673 

Petition  for  leave  to  amend iv,  673 

Amendment  of  bond  on  appeal iv,  673 

Amendment  of  bond  of  guardian  ad  litem iv,  673 

Effect  of  failure  of  guardian  to  file  in  partition iv,  674 

Of  next  friend  in  partition v,  38 

To  be  given  by  guardian  in  partition v,  68 

BOOKS: 

Discovery  and  inspection  of,  when  ordered    ii,  526 

Discovered  must  contain  evidence  relating  to  the  merits ii,  530 
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•    What  books  may  be  discovered ii,  535 

Request  to  inspect ii,  539 

Sealing  up  parts  of,  prior  to  inspection ii,  548 

Of  reports,  evidence  of  common-law  of  other  States ii,  639 

Production  of,  under  subpoena  duces  tecum ii,  726 

Power  of  referee  to  require  production  of iii,  287 

BREACH  OF  PROMISE : 

When  arrest  for i,  605, 618 

Attachment  cannot  issue  in  action  for ii,  132 

BRIDGES: 

When  legislative  authority  to  build  necessary ii,  39 

When  bridges  across  navigable  water  may  be   restrained  as   a 

nuisance ii,  39 

Construction  of  grants  respecting ii,  39,  65 

Toll  bridges,  and  rights  respecting ii,  38,  39 

Free  bridges,  and  rights  respftjting ii,  39,  66 

BRIEF:  ** 

Preparation  of iii,  116 

Contents  of iii,  116 

On  motion iv,  60 

BROOKLYN  CITY  COURT.    fSee  City  Court  of.) 

BUFFALO  SUPERIOR  COURT.     (See  Superior  Court  of  Buffalo.) 

BOILDING: 

When  repleviable i,  713 

Dwelling-house,  when  repleviable i,  713 

Building,  when  considered  as  fixture i,  713 

BUILDING  ASSOCIATIONS : 

Shares  in,  exempt  from  execution iv,  39 

BURDEN  OF  PROOF: 

Usual  mode  of  determining  where  it  rests iii,  117 

Usually  rests  upon  the  party  holding  the  affirmative iii,  117 

Test  for  determining  who  holds  the  affirmative iii,  118 

Where  both  parties  hold  affirmative iii,  119 

Where  presumptions  of  law  are  in  favor  of  either  party iii,  119 

In  actions  where  negligence  is  alleged iii,  119, 120 

In  action  for  a  penalty iii,  120 

On  claim  that  property  levied  on  is  exempt iv,  45 

BURYING  GROUNDS : 

Exemption  of,  from  execution iv,  43 

BY  AND  AGAINST  ALIENS : 

Actions  bt vi,  358 

Kight  of  alien  to  sue vi,  358 

Allen  friends vi,  358 

May  sue  in  respect  to  real  or  personal  property vi,  358 

Alien  enemies vi.  358 
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When  resident  by  license  of  government vi,  358 

Contract  sanctioned  by  government vi,  358 

In  what  other  oases  alien  enemy  may  sue vi,  358,  359 

Limitation  of  action vi,  359 

Actions  aqainst vi,  359 

May  be  sued  as  other  persons vi,  359 

Alien  enemies  may  be  sued vi,  359 

BY  AND  AG-AINST  ATTORNEYS: 

Actions  bt vi,  393 

Wliat  actions vi,  393 

To  recover  compensation  for  services vi,  393 

When  not  entitled  to  recover vi,  3')3 

Attorney  practicing  without  license vi,  3i)3 

Who  may  maintain vi,  343 

In  case  of  partnership  between  attorneys vi,  3'93 

Against  whom  brought vi,  3M 

Party  employing  personally  responsible vi,  3W4 

Executor  or  administrator vi,  304 

Trustee  or  guardian vi,  3(14 

Persons  jointly  interested vi,  31)4 

Counsel  assigned  to  defend  prisoner vi,  304 

Complaint vi,  3'.)4 

Must  aver  retainer vi,  3')4- 

Sufficient  complaint  under  Code vi,  394, 395 

In  action  against  executors vi,  395 

Statute  of  limitations vi,  395 

Matters  of  defense vi,  395 

Negligence  on  part  of  attorney vi,  395 

Services  useless  to  client vi,  395 

Evidence vi,  3!15 

Plaintiff  must  prove  retainer vi,  3(<5 

Written  retainer  not  necessary vi,  3{«5 

When  retainer  will  be  inferred vi,  395, 3!)6 

How  value  of  plaintiffs  services  may  be  proved vi,  3il6 

Measure  of  recovery vi,  3!I6 

In  the  absence  of  agreement vi,  396 

Interest  on  charges vi,  396 

Actions  against vi,  396 

What  actions  lie  against vi,  396 

For  moneys  collected  by  attorney vi,  3U6 

Previous  demand  to  remit vi,  396, 397 

Eight  to  a  demand  may  be  waived vi,  397 

Demand  of  one  of  a  firm  sufficient vi,  3U7 

Gross  negligence  or  ignorance vi,  397 

Action  for  damages  for vi,  397 

Learning  and  skill  required vi,  397 

Other  cases vi,  ?97 

Refusal  to  deliver  up  client's  papers vi,  397 
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For  printers  fees Ti,  397 

For  sheriff's  fees vi,  397 

Negligence  in  not  issuing  execution vi,  397, 398 

False  imprisonment vi,  398 

Limitation  of  action vi,  398 

When  six  years'  limitation  applies vi,  398 

Arrest  and  bail vi,  398 

When  privileged  from  arrest vi,  398 

Pleading:s,  proceedings,  etc vi,  398 

BY  AND  AGAINST  THE  ATTORNEY-GENERAL: 

Actions  by vi,  364 

Power  and  duties  of  generally vi,  364 

Actions,  how  bronglit vi,  364 

Attorney-general,  a  necessary  party  in  what  actions vi,  364 

In  whose  name  brought vi,  364 

Actions  in  particular  cases vi,  364, 365 

Eight  to  discontinue  action vi,  365 

What  actions  and  proceedings  may  be  discontinued  by  him vi,  365 

Additional  counsel vi,  365 

Authority  of  attorney-general  to  employ vi,  365 

Limitation vi,  365 

Rules  of  Code  as  to,  apphcable vi,  365 

Payment  of  costs  and  fees vi,  365,  366 

Certificate  for  costs vi,  366 

Register  of  actions .• vi,  366 

Duty  of  attorney-general  to  keep vi,  366 

Preference  of  cause  on  calendar ■ vi,  366 

Actions  against vi,  366 

In  general *. vi,  366 

His  duty  to  defend  actions vi,  ,  366 

In  actions   against  State,  summons  to   be  served   on   attorney- 
general vi,  366 

BY  AND  AGAINST  BANKRUPTS  AND  INSOLVENTS: 

Actions  by ; vi,  351 

Bankrupt,  not  personally  disqualified  from  suing vi,  351 

Suit  in  name  of  foreign  bankrupt vi,  351 

When  assignee  of  banlirnpt  may  sue vi,  351 

General  rule vi,  351 

Provision  of  general  bankrupt  act vi,  351,  352 

When  duty  of  assignee  to  prosecute vi,  352 

Abatement  of  suit  by  assignee vi,   ,  352 

What  actions  may  be  brought  by  bankrupt  in  his  own  name vi,  353 

What  courts  have  jurisdiction vi,  353 

District  and  circuit  courts  of  United  States vi,  353 

Supreme  court  of  this  State vi,  353 

Limitation  of  action vij  353 

Action  by  assignee vi,  353 

Two  years'  limitation  applies  vi.  353 
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Actions  against vi,  353 

Discharged  bankrupt  cannot  be  sued 7i,  353 

Rule  as  to  discharged  insolvent vi,  353,  354 

Discharge  under  insolvent  laws  of  this  State vi,  354 

Action  ag'ainst  assignee  of  bankrupt vi,  354 

Must  be  brought  within  two  years vi,  354 

Assignees  appointed  pendente  lite  as  parties vi,  354 

Notice  to  assignee  of  action vi,  354 

Twenty  days'  notice  to  be  given vi,  354,  355 

Discliarge  of  bankrupt,  and  Iiow  pleaded vi,  355 

Efifect  of  delay  in  pleading  discliarge vi,  355 

Proceedings  in  general vi,  355 

BY  AND  AGAINST  CONVICTS  AND  IMPRISONED  PERSONS: 

Actions  by vi,  356 

Convicts  in  State  prison  cannot  sue vi,  356 

Right  of  action  cannot  be  assigned  by  them vi,  356 

Actions  against vi,  356 

In  general vi,  356 

May  be  sued  as  other  persons vi,  356 

Person  imprisoned  on  civil  process  may  be  sued vi,  357 

Service  of  summons  vi,  357 

Personal  service  in  place  of  confinement vi,  357 

Pleadings,  trial,  judgment,  etc vi,  357 

Substantially  the  same  as  in  other  cases vi,  357 

BY  AND  AGAINST  EXECUTORS  AND  ADMINISTRATORS : 

Actions  by  executors  and  administrators vi,  323 

Wliat  actions vi,  323 

Actions  of  account vi,  323 

Actions  to  recover  debts  due  intestate vi,  323 

Actions  for  trespass vi,  323 

Actions  on  promissory  notes,  etc vi,  323 

In  wliose  name  to  sue vi,  323 

May  sue  in  own  name,  or  in  representative  character vi,  323,  324 

Authority  to  sue         vi,  324 

From  whence  derived vi,  324 

Letters  testamentary,  or  of  administration,  must  issue  before  bring- 
ing suit vi,  324 

Foreign  administrator  cannot  sue  in  courts  of  this  State vi,  324 

Disability  does  not  extend  to  his  assignee vi,  324 

Parties  plaintiff vi,  324 

Rule  at  common  law vi,  324 

Rule  under  Revised  Statutes vi,  324,  325 

Limitation  of  action vi,  325 

Complaint  vi,  325 

What  complaint  must  show vi,  325 

Form  of  complaint vi,  325,  326 

Proceedings  on  trial vi,  326 

Set-off vi,  326 
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What  demands  may  be  set-off vi,         326 

Evidence vi,        326 

Proof  of  plaintiff's  title,  how  made vi,  326,  327 

Jnd^ment ". vi;        327 

Where  set-off  is  established vi,         327 

Execution,  where  and  how  to  issue vi,        327 

Costs vi,        327 

Costs  to  defendant ^ vi,         327 

When  executor,  etc.,  will  be  personally  liable  for  costs vi,         327 

Security  for  costs  by  executor,  etc vi,  327,  328 

Security,  when  required vi,         328 

When  executor,  etc.,  may  discontine  without  costs vi,         328 

Abatement  of  action vi,        328 

Does  not  abate  by  death,  etc.,  of  executor  or  administrator vi,         328 

Actions  against  executors  and  administrators vi,      '  328 

What  actions  may  be  bronglit vi,        328 

Account vi,  328, 329 

Trespass •  vi,         329 

Actions  for  personal  injuries  will  not  lie vi,         329 

Actions  against  foreign  executors,  etc vi,  329, 330 

Time  of  bringing^  action  vi,         380 

Parties  defendant vi,        330 

All  should  be  joined vi,         330 

Proceedings  preliminary  to  action vi,        330 

Presentation  of  claims vi,         330 

Offer  to  refer vi,         330 

Time  to  present  claims vi,  330, 331 

Nature  of  reference vi,         331 

Appearance vi,        331 

Defendants,  when  held  to  bail ; vi,         331 

Complaint vi,        331 

Mode  of  defendant's  appointment  need  not  be  alleged vi,         331 

What  a  sufficient  complaint vi,         331 

Causes  of  action  improperly  united vi,  331, 332 

Answer vi,        332 

Where  defendant  denies  being  executor,  etc vi,         332 

Statute  of  hmitations  as  a  defense vi,         332 

Evidence vi,        332 

Admission  by  administrator,  etc vi,  332, 333 

Inventory,  how  rebutted vi,         333 

Costs vi,        333 

Judgment vi,        333 

Judgment  against  all  the  defendants vi,         333 

Where  debts  of  a  prior  class  are  unsatisfied vi,  333,  334 

Effect  of  judgment vi,        334 

Real  estate  of  deceased  not  affected  by vi,        334 

Execution  vi,        334 

When  execution  issues vi,         334 

After  a  final  accounting  or  a  special  order  of  the  surrogate vi,        334 
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Older,  by  whom  obtainable  . . .' vi,  334 

What  the  order  directs vi,  334,  335 

Further  order  for  issuing  execution vi  335 

Proceediftgs  in  ease  of  death  of  defendant vi,  335 

Court  will  substitute  successor  as  parly  defendant vi,  335 

Executors  of  their  own  wrong vi,  335,  336 

Liable  to  action  for  damages , vi,  336 

Not  liable  to  account  to  next  of  kin ■. vi,  336 

BY  AND  AGAINST  HUSBAND  AND  WIFE : 

AcxrONS  BY  HUSBAND  AND  WIFE .- .  vi,  314 

When  to  be  joined  as  plaintiffs vi,  314 

Former  practice vi,  314 

Rule  under  Code vi,  314 

When  wife  may  sue  alone vi,  314 

When  action  concerns  her  separate  estate vi,  314 

When  action  between  herself  and  husband vi,  314 

Married  woman  in  another  State v,,  314,  315 

Action  for  assault vi,  315 

For  damages  for  seduction  of  daughter vi,  315 

For  conversion  of  property vi,  315 

Complaint vi,  315 

Allegations  of  coverture  not  necessary ■. vi,  315 

Trial  and  proceedings  thereon vi,  315 

Proceedings  substantially  the  same  as  in  other  cases vi,  315 

Actions  against  husband  and  wife vi,  315 

When  to  be  joined  as  defendants vi,  315 

Wlien  husband  need  not  be  joined vi,  316 

Husband  liable  for  personal  torts  of  wife vi,  316 

Debt  contracted  by  wife  before  marriage vi,  316 

Action,  how  commenced vi,  316 

Su  iimons,  upon  whom  served vi,  316 

When  service  of,  upon  husband  sufficient vi,  316 

When  service  should  be  upon  wife vi,  316 

When  action  afl'ects  wife's  separate  estate vi,  316 

Pleadings vi,  317 

What  complaint  should  allege vi,  317 

Prayer  of  complaint vi,  317 

Form  of  complaint  against  married  woman vi,  317, 313 

Defense vi,  318 

Arrest vi,  318 

Married  woman  not  liable  to,  in  civil  action vi,  318 

Judgment vi,  318 

In  actions  against  married  woman  relative  to  her  sole  and  separate 

property vi,  318 

In  action  for  debt  of  wife  contracted  before  marriage vi,  318, 319 

BY  AND.  AGAINST  IDIOTS  AND  PERSONS  OF  UNSOUND  MIND: 

Actions  by vi,  349 

In  whose  name  brought vi,  349 

Vol.  VI— 79 
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Leave  to  bring  action ,_ vi,  319 

Complaint  by vi,  3i9 

What  complaint  should  show vi,  349, 350 

Actions  against vi;  350 

Leave  to  sue vi,  3S0 

Service  of  summons , . .  vi,  350 

Appearance  by vi,  350 

Wlien  guardian  ad  litem  may  be  appointed vi,  350 

Complaint  against  committee  of vi,  350 

What  complaint  should  show , vi,  350 

Proceedings  on  trial,  judgment,  etc vi,  350 

BY  AND  AG-AINST  INFANTS: 

Actions  by  infants vi,  320 

Eight  to  sue  vi,  320 

Under  Revised  Statutes vi,  320 

How  to  sue vi,  320 

Prior  to  the  Code vi,  320 

Under  the  Code vi,  320 

Appointment  of  guardian  ad  litem vi,  320 

Security  for  costs vi,  320 

Guardian  responsible  for  costs vi,  320 

Need  not  give  security  for vi,  320 

Complaint vi,  320 

Must  show  an  appointment  of  guardian,  etc vi,  320, 321 

Complaint,  how  framed vi,  321 

May  be  verified  by  guardian vi,  321 

Form  of  complaint vi,  321 

Trial vi,  321 

Actions  against  infants vi,  32.1 

How  sued vi,  321 

Rule  under  the  Code vi,  321 

Must  defend  by  guardian  only vi,  321,  322 

Guardian,  how  appointed vi,  322 

Summons,  how  served vi,  322 

Failure  to  appoint  guardian vi,  322 

Proceedings  set  aside vi,  322 

Arrest vi,  322 

Costs vi,  322 

Judgment vi,  322 

Appeal vi,  322 

BY  AND  AGAINST  JOINT-STOCK  ASSOCIATIONS: 

Actions  by vi,  296 

In  general vi,  296 

Capacity  to  sue  and  be  sued  conferred  by  statute vi,  296 

Company  must  consist  of  seven  or  more  associates "vi,  296 

Action,  how  commenced vi,  296 

May  sue  in  name  of  president  or  treasurer vi,  296 
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Fire  companies  cannot  sue  in  na-ne  of  foreman vi,  296 

Complaint vi,  297 

G-eneral  rules  of  pleading  applicable vi,  297 

What  complaint  should  aver vi,  297 

Abatement  of  action vi,  297 

On  death  of  president  or  treasurer,  suit  may  be  continued  by  his 

successor vi,  297 

Actions  against vi,  297 

How  sued vi,  297 

In  name  of  president  or  treasurer vi,  297 

Action,  not  to  abate vi,  297 

Action  continued  by  successor  in  office vi,  297,  298 

President  and  treasurer  not  personally  liable vi,  298 

Liable  as  stockholder  or  shareholder vi,  298 

Suits  against  company vi,  298 

Suits  against  individual  .shareholders  or  associates vi,  298 

Joint-stock  associations  cannot  set  up  defense  of  usury vi,  298 

BY  AND  AGAINST  LUNATICS : 

Actions  by  lunatics vi,  347 

Action,  how  brought vi,  347 

No  rights  lost  by  appointment  of  committee vi,  347 

Action,  in  v^hose  name  formerly  brought vi,  347 

Rule  under  the  Code vi,  347 

Leave  to  sue vi,  347 

Complaint  in  action  by vi,  347 

What  stated  in vi,  347 

Actions  against  lunatics vi,  847 

Leave  to  bring  action  against vi,  347 

Service  of  summons vi,  347 

Summons,  how  served vi,  347,  348 

Arrest  of  defendant vi,  348 

Restraining  proceedings  against vi,  348 

When  proceeding  may  be  restrained vi,  348 

How  restrained vi,  348 

Setting  aside  judgment vi,  348 

Bt  and  against  partners vi,  309 

Between  partners vi,  309 

When  partners  may  sue  each  other  at  law vi,  309 

In  what  cases  suit  cannot  be  brought vi,  309.  310 

Action  on  balance  struck vi,  310 

On  breach  of  copartnership  articles vi,  310 

No  action  between  firms  having  a  common  member vi,  ■    310 

When  partners  must  join  as  plaintiffs vi,  310 

Rule  under  Code vi,  310 

Suits  by  limited  partnership vi,  310,  311 

Action  by  partners  for  libel •  •  vi,  311 

For  loss  of  goods  against  innkeeper vi,  311 

Suits  in  relation  to  limited  partnership  may  be  brought  by  general 

partners  vi,  311,  312 
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Complaint vi,  312 

When  distinct  averment  of  partnership  necessary    vi,  312 

Action  in  name  of  surviving  partner vi,  312 

Complaint  in  accounting vi,  312 

AcTIOIfNiGAINST  PARTKESa vi,  312 

Parties  defendant vi,  312 

General  partnerships vi,  312 

Who  joined  as  defendants ' vi,  312 

Surviving  members  of  firm vi,  312,  313 

Representatives  of  deceased  partner vi,  313 

Limited  partnerships vi,  313 

General  partners  only  necessary  defendants vi,  313 

Pleadings vi,  313 

Trial vi,  313 

Proceedmgs  generally vi,  313 

Judgment  and  execution vi,  313 

Effect  of  judgment  against  one  partner vi,  313 

BY  AND  AGAINST  PUBLIC  BODIES: 

Actions  by  counties  and  towns vi,  299 

May  sue  and  be  sued vi,  299 

Proceedings  regulated  by  statute vi,  299 

How  connties  may  sue vi,  299 

Must  sue  in  name  of  board  of  supervisors vi,  299 

Exception  to  rule vi,  299 

In  what  cases vi,  299 

Towns,  how  to  sue vi,  299,  300 

Suits  before  justices vi,  300 

In  what  cases vi,  300 

Jurors  and  witnesses vi,  300 

Who  are  competent  as  such vi,  300 

Costs. vi,  300 

How  recoverable vi,  300 

Actions  against  counties  and  towns vi,  300 

Connties,  how  sued vi,  300 

Action,  against  whom  brought vi,  300 

Service  of  process,  etc vi,  300 

Upon  whom  served  , vi,  300,  301 

Towns,  how  sued vi,  301 

Sued  in  corporate  names vi,  301 

Service  of  process,  upon  whom  made vl,  301 

Pleadings,  ete vi,  301 

Similar  to  those  in  actions  against  other  corporations vi,  301 

Costs vi,  301 

How  recoverable , . . .  vi,  301 

Judgments  against  connties vi,  301 

Are  made  county  charges vi,  301 

To  whom  paid VJ,  301 

How  collected  vi,  301,  302 

Judgments  against  towns vi,  302 
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Made  a  town  charge vi,  302 

To  whom  paid vi,  302 

BY  AND  AGAINST  PUBLIC  OFFICERS: 

Actions  by  pdblio  offioeks vi,  304 

By  whom  brought vi,  304 

Incidental  authority  to  bring  suit vi,  304 

What  actions  may  be  brongpht  vi,  304 

In  Tvhose  name  action  brongrbt vi,  305 

Actions  by  public  bodies vi,  305 

Actions  for  penalties vi,  305 

Non-abatement  of  action vi,  305 

Action  by  successor  in  office vi,  305 

Costs vi,  305 

How  recoverable vi,  305 

Actions  aoainst  public  offioeks vi,  305 

How  brought vi,  305 

Against  individual  officer vi,  305 

How  commenced vi,  305 

On  contracts  of  predecessors vi,  306 

Sufficient  to  set  forth  contract vi,  306 

Bail vi,  300 

Defendant,  how  held  to  bail vi,  306 

Abatement  of  action vi,  306 

Successors  in  office,  how  substituted vi,  306 

Notice  to  be  published vi,  306 

Actions  against,  where  tried vi,  307 

Costs vi,  307 

How  recoverable vi,  307 

Officers  not  liable  individually vi,  "307 

Judgment vi,  307 

Made  a  county  or  town  charge vi,  307 

To  whom  payable vi,  307 

Execution,  when  not  to  issue vi,  307 

Execution  against  certain  officers vi,  307 

Mandamus i vi,  308 

When  a  proper  remedy vi,  308 

Remedy  for  disobedience  of  mandamus vi,  308 

BY  AND  AGAINST  RECEIVERS : 

Actions  by  receivers vi,  344 

Leave  to  bring  action. . .  ^ vi,  344 

Receiver  must  apply  to  court  for  leave  to  sue vi,  344 

In  whose  name' to  sue vi,  344 

Complaint  by vi,  344 

What  complaint  should  show vi,  344, 345 

Employment  of  attorney vi,  345 

What  attorney  may  not  be  employed vi,  345 

May  apply  to  court  for  instructions vi,  345 

Actions  against  eeoeivers vi,  345 
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Leare  to  bring  action  against vi,  345 

Permission  should  be  obtained  of  court vi,  345, 346 

Contempt  of  court,  to  sue  without  leave vi,  346 

Leave  to  defend vi  346 

Penalty  for  defending  without  leave vi,  346 

Parties  defendant '. vi,  346 

When  not  to  be  joined  as vi,  346 

Complaint  against  receiver vi,  346 

What  should  be  alleged vi,  346 

Proceedings  on  trial,  etc vi,  346 

BY  AND  AGAINST  SHERIFFS : 

Actions  by ^ vi,  367 

What  actions vi,  367 

Upon  bail,  replevin  and  other  bonds vi,  367 

For  recovery  of  fees vi,  367 

To  replevy  goods vi,  367,  368 

Against  bail  who  fail  to  justify vi,  368 

Against  under  sherifif,  etc vi,  368 

In  what  cases vi,  368 

Leave  to  bring  action , vi,  368 

What  action  may  be  brought  without  leave vi,  368 

Action,  in  whose  name  brought vi,  368 

In  name  of  sheriff vi,  368, 369 

Actions  aoainst vi,  369 

To  what  actions  liable vi,  369 

For  neglect  or  refusal  to  execute  or  return  process vi,  369 

For  making  false  return ; . .  vi,  369 

Refusal  to  pay  over  moneys vi,  369 

■Permitting  party  to  escape  out  of  custody vi,  369 

For  acts  of  under  sheriff  or  deputy vi,  369 

Rule  as  to,  stated vi,  369 

Limitation  of  action , vi,  370 

Actions  within  one  year vi,  370 

Within  three  years vi,  370 

Action,  where  brought vi,  370 

In  his  own  county vi,  370 

Arrest  and  ball .,  vi,  370 

Process  against  sheriff  to  be  executed  by  coroner vi,  370 

How  executed vi,  370 

Imprisonment  of  defendant vi,  370 

Where  to  be  confined vi,  370, 371 

Not  in  sheriffs  house  or  county  jail vi,  371 

Escape  of  sheriff .'....  vi,  371 

Coroner  Uable  for vi,  371 

Jail  liberties vi,  371 

Entitled  to,  as  other  prisoners vi,  371 

Defending  action vi,  371 

May  retain  his  own  attorney vi,  371 

'^  answer  by  general  denial vi,  371 
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May  give  special  matter  in  evidence,  without  notice vi,         371 

Evidence vi,  371, 372 

Rule  of,  as  to  place  of  trial ; vi  371  372 

Double  costs vi,        372 

Sheriff,  when  entitled  to vi,         372 

Not  entitled  to,  in  suits  in  equity  vi,         372 

Execution vi,        372 

May  be  directed  to  any  person,  except  party  in  interest vi,         372 

Action  against  sheriff  for  neglect  to  execute  and  return  pro- 
cess   vi,         372 

In  what  cases  it  will  lie vi,  372, 373 

When  cause  of  action  accrues vi,         373 

Complaint vi,         374 

Need  not  aver  special  damage vi,         374 

Allegation  as  to  issue  of  process vi,         374 

Sheriff's  liability  for  acts  of  deputy vi,         374 

Forms  of  complaint vi,  374,  375 

Answer vi,        375 

What  defenses  may  be  set  up  in  answer vi,  375,  376 

Statute  of  limitations  should  be  specially  pleaded vi,         376 

Evidence vi,        376 

Plaintiff  ^rma/acie  entitled  to  recover  amount  of  judgment vi,         376 

What  sheriff  may  show  in  mitigation  of  damages vi,         376 

Action  against  sheriff  for  false  return vi,        376 

In  what  cases  liable  to vi,         376 

Where  action  will  not  lie vi,  376,  377 

Where  return  is  evasive vi,         377 

Bail  affected  by  false  return vi,         377 

Time  to  bring  action vi,        377 

Return  must  be  first  made vi,         377 

Complaint vi,        377 

Should  aver  falsity  of  the  return vi,         377 

]^ateriabty,  etc vi,         377 

Special  damage  need  not  be  averred vi,  377,  378 

Measure  of  damages vi,         378 

Form  of  complaint vi,         378 

Matters  of  defense vi,        378 

May  show  a  void  judgment vi,         378 

Plaintiff  assenting  to  return vi,         378 

Acts  of  plaintiff  waiving  remedy  against  sheriff '. vi,         379 

Goods  of-  debtor  insured  by  prior  execution ; vi,         379 

Bankruptcy  of  debtor vi,         379 

Other  defenses vi,         379 

Evidence vi,        379 

Rules  as  to vi,  379,  380 

Actions  against  sheriff  to  recover  moneys  levied vi,        380 

In  what  cases vi,        380 

For  moneys  collected  on  execution vi,         380 

No  demand  or  request  necessary vi,         380 
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Against  sherifif  of  another  county vi,         380 

For  money  received  by  sheriff's  deputy ri,         380 

Where  action  does  not  lie ' ri,  380,  381 

Limitation vi,        381 

Form  of  complaint vi,         381 

Matters  of  defense vi,        381 

Clear  defense  must  be  shown vi,  381,  382 

Defendant  not  allowed  to  impeach  return vi,         382 

Evidence vi,        382 

What  to  consist  of y\         382 

Return,  as  evidence  against  sheriff 382 

What  must  be  shown  to  discharge  sheriff  from  liability  for  the  acts 

of  his  deputy vi,         382 

Amount  of  recovery vi,  382, 383 

Sheriff  chargeable  with  interest vi,         383 

Actions  against  sheriff  for  escapes vi,        383- 

In  what  cases vi,         383 

Action,  upon  what  founded vi,         383 

Liability^  when  complete vi,         383 

What  amounts  to  an  escape vi,  383,  384 

Escape  from  jail  liberties vi,         385 

Limitation  of  action vi,        385 

Action,  by  whom  brought vi,         385 

.         By  plaintiff  in  original  suit vi,         385 

Rule  under  former  practice vi,         385 

Rule  under  the  Code vi,         385 

Action  against  new  and  old  sheriff vi,        385 

New  sheriff,  when  liable vi,         385 

Old  sheriff,  when vi,         385 

When  either  may  be  sued vi,  385,  386 

Judgment  against  old  sheriff  bars  action  against  new  sheriff vi,         386 

Action,  when  deemed  commenced vi,         386 

Effect  of  commencing  action vi,      •  386 

Complaint vi,         386 

Voluntary  and  negligent  escape vi,         386 

What  complaint  should  contain vi,         386 

Form  of  complaint vi,  386,  387 

Matters  of  defense vi,        387 

Prisoner  discharged  from  custody,  etc vi,         387 

Escape  with  plaintiff's  consent vi,         387 

Prisoner  not  assigned  by  former  sheriff vi,         387 

Prisoner  taken  from  limits,  etc vi,         387 

Insufficient  defenses vi,  387, 388 

Evidence vi,        388 

What  plaintiff  must  prove vi,         ?S8 

Prisoner  off  limits  of  jail,  how  proved vi,         388 

Eecovery  of  damages • vi,        388 

Plaintiff,  what  entitled  to  recover vi,  388,  389 

Damages  for  escape  on  mesne  process vi,         389 
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For  escape  on  execution vi,  389 

For  negligent  escape Ti,  389 

When  replevin  will  lie  against  sheriff ti,  389 

Action  on  ofScial  bonds  of  sheriff vi,  389 

Leave  to  sue  in  such  cases vi,  389 

Pleadings  and  proceedings vi,  390 

Jndgment  for  plaintiff vi,  390 

Judgment  for  defendants vi,  390 

Indorsing  of  execution vi,  390 

>  Actions  by  other  parties  on  official  bond vi,  390, 391 

When  same  plaintiff  may  sue vi,  391 

Several  judgments  —  distribution  of  moneys vi,  391 

Actions  against  sheriff  on  his  liability  as  bail vi,  891 

In  what  cases  bable vi,  391 

Liability  of  sureties  vi,  391 

Pleadings vi,  392 

Measure  of  damages vi,  392 

Discharge  of  sheriff  from  liability  as  bail vi,  .      392 

BY  AND  AGAINST  STATES  AND  GOVEENMENTS: 

Actions  bt     vi,  360 

Right  of  States  and  governments  to  sue vi,  360 

Natural  right  of  sovereign  to  sue vi,  360 

Other  States  may  sue  in  courts  of  this  State vi,  360 

Right  of  foreign  government  to  sue  in  our  courts . . . '. vi,  360 

Actions  by  the  State,  how  brought vi,  360 

Brought  in  name  of  people vi,  360 

Prosecuted  by  attorney-general vi,  360 

What  actions  may  be  brought vi,  360,  361 

How  conducted vi,  361 

Liability  of  the  people  for  costs vi,  361 

In  what  cases  hable vi,  361 

Costs,  how  paid vi,  361, 362 

Actions  against vi,  362 

In  general vi,  362 

Where  a  State  is  defendant  the  courts  of  this  State  have  no  juris- 
diction   : .  vi,  362 

Jurisdiction  in  courts  of  United  States vi,  362 

Actions  against  money  loan  commissioners .' vi,  362, 363 


c. 

CALENDARS : 

Of  court  of  appeals i,  286 

Of  supreme  court i,  320 

Of  county  courts ^ i,  401 

(See  titles  of  other  courts,  as  to  calemlars.) 

Putting  cause  upon iii,  39 

Necessity  of  putting  cause  upon iii,  39 

Vol.  VL— 80 
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Duty  of  clerk  on  filing  note  of  issue iii,  39,  40 

Expenses  6f  printing,  how  defrayed iii,  40 

Causes,  how  arranged  upon iii,  40 

What  causes  have  preference  on iii,  7,  8,  9 

Correcting iii,  41,  52 

Short  or  special  calendars  in  supreme  court,  New  York  city iii,  41 

Short  or  special  calendars  in  New  York  superior  court iii,  42 

Special  calendar  of  New  York  common  pleas iii,  43 

Calling  calendar iii,  52 

Of  the  court  of  appeals iv,  281. 

When  the  cause  may  be  entered  on iv,  281 

Order  of  causes  on iv,  281 

Preferred  causes iv,  281 

Exchange  of  causes iv,  282 

Striking  cause  from iv,  283 

Call  of,  and  disposition  of  cause , iv,  283 

Of  the  general  term  iv,  311 

Older  of  causes  on iv,  311,  333 

Striking  cause  for  failure  to  serve  appeal  papers iv,  310 

Of  the  county  court iv,  457 

Putting  cause  on iv,  457 

Older  of  causes  on iv,  457,  458 

CANALS : 

Contracts  by  canal  companies,  how  enforced ii,  39 

Supply  of  water  for,  how  protected ii,  £9 

CANAL  COMMISSIONERS: 

When  exempt  from  arrest i,  596 

Materials  procured  under  contract  with,  exempt  from  execution.,  iv,  44 

CA-NCELLATION: 

Of  contracts  by  receivers  of  corporations „ . . .  ii,  256 

Of  return  of  execution , iv,  27 

CAPTION: 

Of  complaint ii,  369, 373 

Name  of  court,  county  and  parties  must  be  specified  in  complaint,  ii,  369 

Capacity  in  which  plaintiff  sues  should  be  indicated  by ii,  373 

Of  order iii,  575 

01  judgment iii,  616 

CARRIERS: 

Carriers  may  be  arrested,  when i,  609 

CASE: 

On  submission  of  controversies  without  action i,  218 

When  necessary  to  present  questions  for  review iii,  329 

How  made iii,  424, 450 

Motion  for  new  trial  on  case  and  exceptions iii,  424, 433 

Form  of iii,  427,  431 

Contents  of iii,  330,  424,  427,  451 
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Filing  and  serving iii,  326 

Amendments 

Settlement  of 

Procuring  additional  findings  on  settlement 

Ee-settlement 

As  evidence in, 

Preparing  case  for  court  of  appeals iii 

Service  of,  how  far  a  notice  of  appeal iv 

On  appeal  to  the  court  of  appeals iv. 

By  whom  made iv, 

Form  and  contents iv, 

On  appeal  from  a  judgment iv. 

Printing  of iv. 

Service  of  copies  of .  iv 

Dismissal  of  appeal  for  non-service  of iv, 

Mistakes,  omissions  and  amendments iv, 

Dismissal  of  appeal  for  defects  in iv 

Delivery  of  copies  to  court  and  clerk iv, 

On  appeal  to  the  general  term iv, 

When  necessary  . ; iv. 

Not  necessary  to  review  matters  on  faffe  of  judgment  roll iv. 

Not  necessary  to  review  referee's  conclusions  of  law iv 

Contents  of iv. 

How  made  and  settled iv. 

Findings  made  at  time  of  settlement iv, 

Lines  must  be  numbered iv, 

Evidence  taken  by  stenographer  included  in iv, 

Parties  may  agree  on  facts  to  be  inserted  in iv. 

Contents  on  review  of  referee's  conclusions  of  law iv. 

Contents  on  review  of  trial  before  the  court iv, 

Contents  on  review  of  findings  of  fact iv. 

On  appeal  from  a  judgment  entered  on  a  verdict iv. 

What  should  not  be  included  in iv, 

When  deemed  settled iv. 

When  filed iv 

Effect  of  omitting  to  make iv. 

Effect  of  faihire  to  serve  or  file iv. 

Application  to  have  case  declared  abandoned  . .    iv. 

Filing  case  nunc  pro  tunc iv. 

Printing iv. 

Furnishing  copies  on  argument iv, 

Proceedings  on  failure  to  serve iv. 

On  appeal  from  the  mayor's  court iv. 

Motion  for  new  trial  on,  in  county  court iv. 

Amendment  of iv. 

Amendment  allowed  on  affidavit  showing  mistake  of  counsel. ...  iv, 

Right  of  general  term  to  settle iv, 

Amendment  of  case  after  argument iv. 

Court  of  appeals  will  allow  amendment  of  clerical  error iv, 
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When  may  be  distrained  damage  feasant i,  77,  78 

CATTLE  IN  HIGHWAYS : 

See  reference  to  statute  and  decisions i,  78 

CAUSE  OF  ACTION  (See  Pleadings)  : 

Definition  of ii,  353 

What  constitutes  a  single ii,  853,  451 

When  indivisible ii,  355 

When  divisible ii,  356 

Dividing,  by  consent ii,  356 

Dividing,  by  assignment ii,  356 

Election  between  several  causes  of  action ii,  356 

Waiving  contract  and  suing  in  tort ii,  357 

Waiving  tort  and  suing  on  contract ii,  359 

Joinder  of. ii,  361 

What  causes  of  action  may  be  joined ii,  361 

(See  Joinder.) 

Court  may  allow  entire  change  of,  before  trial iv,  657 

Rule  as  to  setting  up  new  cause  of  action  by  amendment iv,  657,  658 

On  contract  cannot  be  changed  to  tort i\,  658 

Adding  new  cause  of  action  at  the  trial iv,  662,  663 

Change  of,  after  judgment iv,  667 

CERTIFICATE : 

Of  property  of  debtor  held  by  third  person  to  be  given  sheriff  in 

attachnient    ii,  170 

Contents  of  certificate ii,  170 

Party  refusing  to  furnish  may  be  examined  on  oath ii,  170 

Sheriff  must  show  warrant  on  demanding ii,  170 

The  giving  of  a  false  certificate  deemed  a  refusal  to  furnish ii,  171 

Of  protest,  when  admissible  in  evidence ii,  647 

Of  examination  of  witness  before  trial ii,  667 

Sheriff's  certificate  of  sale iv,  82 

Duty  of  sheriff  to  execute  to  purchaser iv,  82 

Object  of  certificate  of  sale iv,  82 

Form  and  contents  of  certificate  of  sale iv,  83 

Filing  and  recording  certificate iv,  83 

Omission  to  file  w  11  not  prejudice  purchaser iv,  83 

Of  sale  as  evidence iv,  84 

Of  redemption iv,  111 

Duty  of  officer  to  execute  to  person  redeeming iv.  111 

Effect  of  recording  certificate  of  redemption iv.  111 

As  evidence iv,  111 

Of  service      iv,  623 

Proof  of  service  of  papers  by  sheriff's  certificate iv,  623 

Amendment  of iv,  678 

Sheriff's  certificates  may  be  amended iv,  678 

Amendment  of  certificate  of 'sale iv,  678 

Amendment  of  return   iv.  678 
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To  remove  causes  to  United  States  circuit  court i,  262,  277 

When  issued  by  supreme  court i,         2'J7 

Formal  review  of  justice's  judgment,  by  writ  of i,         4fl0 

Former  practice  as  to  removal  of  causes  from  county  courts i,         399 

When  not  allowed  to  remove  special  proceedings   i,          34.7 
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Not  governed  by  principles  of  common  law v,  147 

Must  come  within  case  provided  by  statute v,  147 

Nature  of  the  proceedings  under  the  Code v,  147 

Relief  may  be  sought  by  action v,  148 

Forma  provided  in  Revised  Statutes  have  no  application   in  such 

action , v,  148 
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Party  may  proceed  by  action,  or  under  the  Revised  Statutes v, 

Who  ma^  proceed,  and  in  what  cases v 

Who  may  proceed v. 

Person  must  be  in  actual  possession v 

Corporations  may  proceed  same  as  individuals v 

Married  woman  may  commence  the  action  or  proceeding v 

In  what  cases ■ v. 

Where  claims  are  made  to  estates  in  fee  for  life,  and  for  a  term  of 

years  not  less  than  ten v 

Claim  of  defendant  must  be  adverse  to  party  in  possession v 

Mode  of  proceeding  under  Revised  Statutes v. 

How  commenced v. 

Service  of  notice  upon  claimant v, 

Where  defendant  is  a  non-resident 

Judgment  by  default v, 

Form  and  contents  of  notice v, 

Subscription  of  notice v 

Statements  in  notice v, 

Notice,  where  proceeding  is  by  corporation i . . . .  v. 

Notice,  how  and  upon  whom  served v 

Notice  of  appearance v. 

Reply  of  plaintiff 

Issues,  how  tried v, 

Same  as  issue  in  other  personal  actions v. 

What  plaintiff  must  show  on  trial v 

If  defendant  has  title,  must  produce  and  prove  it v 

Verdict. v. 

Verdict  in  favor  of  defendant v, 

To  what  defendant  is  entitled  on  recovery v, 

Judgment v. 

For  relief  and  costs v, 

On  default v, 

Effect  of  judgment v, 

Conclusive  as  to  title,  etc v 

Judgment  entered  upon  failure  to  answer  may  be  opened v. 

Writ  of  possession v 

Defendant,  when  entitled  to v 

When  writ  will  not  issue v. 

Action  by  defendant,  to  recover  possession v 

Costs V 

Successful  party  entitled  to v 

Appeals v 

Either  party  entitled  to  appeal  * v 

Mode  of  proceedino  under  the  Code 

In  general  v 

May  proceed  without  reference  to  forms  in  Revised  Statutes v 

Defendant,  by  appearance,  waives  all'  objections v 

How  commenced v 

By  service  of  summons  and  complaint v, 
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CLAIMS  TO  REAL  T&&T ATE—  Continued.  vol. 

Pleadings v 

What  complaint  must  show v 

When  complaint  insufficient v 

Answer  of  defendant v 

Amendment  of  pleadings v 

Trial,  verdict  and  judgment v, 

Writ  of  possession v, 

CLAIM  AND  DELIVERY.    (See  Replevin.) 

CLERK: 

How  elected,  or  appointed i, 

Nature  and  duties  of  the  oflBtce i, 

Office  hours i, 

Deputy  clerks i, 

Disqualification  of  clerks ^ i, 

Pees  of iii, 

Service  of  papers  on  clerk  for  party  or  attorney iv, 

CLERK'S  BONDS : 

Leave  to  sue i. 
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CODE: 

Has  abrogated  old  forms  of  procedure . . 

Code  furnishes  a  statutory  practice 

Object  of,  simplicity  and  uniformity  . . . 

Arrest  under  provisions  of 

Stability  and  certainty 

Establishes  statute  of  limitations 

Defects  and  omissions  in,  how  supplied . 
Declares  who  to  be  party  to  action . . . . 

Gives  power  to  make  rules 

Fixes  place  to  sue  and  be  sued 

Amendments  to,  how  made 

Code  as  a  system  of  practice 

Improvements  to,  how  made 

Provisions  of,  as  to  arrest 

Its  adoption  in  other  States 

Provisions  as  to  replevin 

Permits  a  resort  to  old  practice 

Value  of  Code,  as  a  system  of  practice . 

COLONIAL  COURTS : 

Court  of  appeals 

Supreme  court 

New  York  common  pleas 

Mayors  and  recorders'  courts 

County  courts 

Old  court  of  chancery . . 
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COMMENCEMENT  OF  ACTIONS  (See  Limitations)  :                         vol.  page. 

Action  must  be  perfect  before i^  37 

Preliminary  considerations ii  38 

Early  mode  of  commencing i,  415 

Mode  of,  commencing  under  old  practice  at  law i,  423 

Mode  of  commencing  equity  suit  under  old  practice i,  434 

Actions  commenced  by  summons i,  467 

By  voluntary  appearance  of  defendant i,  467 

By  submission  of  case i,  467 

Actions  wlien  deemed  commenced i,  501 

Plaintiff's  proceedings  after  service  of  summons  and  before 

PLEADING i,  551 

See  tliat  summons  is  served  on  all  proper  parties i,  551 

See  that  provisional  remedies  have  been  executed i,  551 

Procure  papers  for  framing  complaint i,  552 

Examination  of  parties i,  553 

Service  of  the  complaint i,  553 

File  all  papers. .   .     i,  553 

Compel  return  and  filing  of  papers  by  sheriff i,  555 

Proceedings  by  defendant  after  service  of  summons  and  before 

PLEADING i,  556 

Appearance  and  what  it  is i,  556 

How  and  when  to  appear i,  558 

Bight  to  appear i,  559 

Effect  of  appearance i,  560 

What  irregularities  waived  by  appearance i,  560 

What  defects  not  waived  by  appearance i,  561 

Examination  of  papers  served i,  562 

Defects  in  summons  or  its  service i,  562 

Demand  of  authority  of  plaintiff's  attorney i,  563 

Bemoval  to  United  States  court i,  566 

Removal  to  other  courts i,  566 

Setting  aside  provisional  remedy i,  566 

Discharge  from  arrest i,  566 

Vacating  attachment i,  567 

Dissolving  injunction i,  567 

Betnrn  of  goods  in  replevin i,  567 

Demand  of  copy  of  complaint i,  568 

Dismissal  for  non-service i,  568 

Leave  to  defend i,  576 

Time  to  plead i,  577 

Belief  from  default i,  578 

Stay  of  proceedings i,  579 

Consolidation  of  actions i,  579 

Election  of  actions i,  579 

Interpleader i,  580 

Bill  of  particulars  or  copy  of  account i  581 

Discovery  of  books  or  papers  to  draw  answer i,  583 

Security  for  costs i,  583 

Changing  place  of  trial i,  583 
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Tender ; 

Paying  money  into  court 

Offer  of  judgment 

Replevin,  how  commenced 
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COMMISSION: 

Procuring  evidence  by i,  86 

Duty  of  attorney  in  obtaining  evidence  by i,  240 

Superior  court  of  New  York,  does  not  execute  foreign  commission  i,  329 

Cost  on  motion,  for  commission  to  take  testimony iii,  510 

Costs  of iii,  500 

Allowed  executors,  etc.,  on  settlement  of  account iii,  360 

Power  of  the  court  to  amend iv,  675 

To  take  proof  of  foreign  will vi,  185, 190 

Of  lunacy vi,  406,  407,  412 

COMMISSION  TO  TAKE  TESTIMONY: 
In  what  cases  a  commission  to  take  testimony  out  of  the  State 

will  issue ii,  681 

Chancery  practice  of  examining  resident  witnesses  on  commission 

obsolete ii,  681 

Material  witness   residing  out  of    the  State  may  be   examined 

under ii,  681 

Party  may  be  examined  under ii,  681 

May  issue  to  examine  resident  when  absent  from  State ii,  681 

Will  not  issue  in  supplementary  proceedings ii,  682 

May  issue  where  an  interlocutory  judgment  has  been  obtained  ...  ii,  682 

When  letters  rogatory  should  be  applied  for ii,  682 

Pkoceedings  to  obtain  order  for  a  commission ii,  682 

When  application  should  be  made ii,  682 

Application  for,  should  not  be  made  before  issue,  except  on  default,  ii,  682 

Will  generally  be  denied  if  application  is  unduly  denied ii,  682 

What  is  deemed  a  reasonable  time  in  which  to  apply  for ii,  682 

The  issuing  of  a  commission  a  matter  of  discretion ii,  683 

When  calculated  to  create  injury,  terms  will  be  imposed ii,  683 

When  denied ii,  683 

To  what  court  or  officer  an  application  should  be  made  for  ....  ii,  683 

When  a  county  judge  may  issue ii,  683 

In  what  county  to  apply  for  a  commission ii,  683 

On  what  papers  to  apply ii,  683 

Contents  of  an  affidavit  to  obtain  commission ii,  683 

Affidavit   of  merits    necessary   when    a,    stay   of   proceedings   is 

demanded  ...  1 li,  684 

Who  may  make  the  affidavit ii,  684 

Notice  of  motion  for  a  commission ii,  685 

Application  to  court  must  be  on  eight  days'  notice ii,  685 

Application  to  judge  at  chambers  requires  ten  days'  notice ii,  685 

Commissioners  shpuld  be  specified  in  the  notice  of  motion ii,  685 

After  notice  of  trial,  the  notice  should  contain  a  stipulation  for  the 

payment  of  costs ii,  685 
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Stay  of  proceedings  on  application  for  a  commission ii,  686 

Commission  does  not  of  itself  stay  proceedings ii,  686 

Stay  refused  where  application  unreasonably  delayed ii,  686 

Opposing  motion  for  a  commission ii,  687 

Grounds  for  opposing  motion ii,  687 

Delay,  want  of  due  notice,  or  other  irregularities,  a  ground  for 

opposing ii,  687 

Expense  of  commission  a  ground  for  opposing ii,  687 

Stipulation  to  admit  facts  expected  to  fan  proved ii,  687 

Objections  to  commissioners,  how  raised ii,  688 

The  order  for  a  commission ii,  688 

When  terms  will  be  imposed  on  granting ii,  688 

Form  and  contents  of  the  order ii,  688 

Service  and  fihng  of  the  order ii,  689 

Form  of  the  commission ii,  689 

Commission  must  be  sealed ii,  689 

Must  contain  the  names  of  the  witnesses ii,  689 

Interrogatories,  how  and  when  settled ii,  694 

General  form  of  interrogatories ii,  694 

Interrogatories  must  be  drawn  by  party  obtaining  commission ii,  694 

Importance  of  care  in  framing  interrogatories ii,  695 

Cross-interrogatories ii,  695 

Mode  of  settlement  of  interrogatories    ii,  695 

Either  party  may  except  to  interrogatories ii,  696 

Interrogatory  cannot  be  rejected  because  leading ii,  696 

Copies  of  documents  to  be  identified  may  be  annexed ii,  696 

Allowance  of  interrogatories  must  be  indorsed  on  them ii,  696 

Directions  as  to  the  mode  of  returning  commission ii,  696 

Stipulations  as  to  mode  of  returning  commission il,  697 

Commission,  how  execitted. ii,  697 

Attendance  of  witnesses,  how  procured ii,  697 

Statutory  directions  must  be  strictly  followed ii,  698 

Mode  of  administering  the  oath  to  a  witness ii,  698 

Mode  of  conducting  the  examination ii,  698 

Effect  of  failure  to  answer  interrogatories ii,  699 

Form,  contents  and  subscription  of  deposition ii,  699 

Examination  must  be  subscribed  and  certified ii,  699 

Deposition  must  be  in  English ii,  699 

Exhibits  must  be  annexed,  subscribed  and  certified ii,  699 

Commission,  how  returned ii,  700 

Form  and  contents  of  the  return ii,  700 

Return  may  be  indorsed  upon  or  attached  to  commission ii,  700 

Return  must  show  that  the  statute  has  been  strictly  followed ii,  700 

Return  will  be  liberally  construed ii,  700 

Return  how  made ii,  701 

Keturn  by  mail ii,  702 

Beturn  by  messenger ii,  702 

AflBdavit  of  messenger  generally  required ii,  703 

Filing  of  return  commission,  deposition  and  exhibits ii,  703 
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Parties  may  inspect  commission  at  all  times ii,  703 

Depositions  must  be  filed  before  read  in  evidence ii,  703 

Pkocebdings  where  return  is  unreasonablt  delated ii,  703 

Motion  to  dismiss  complaint  for  want  of  progrress ii,  703 

Motion  to  proceed  to  trial  notwithstanding  tlie  commission ii,  704 

Suppression  or  deposition ii,  704 

In  what  cases  a  deposition  may  be  suppressed ii,  704 

Iregularities  in  the  granting  execution  or  return  of  a  commission  a 

ground  for  suppressing  deposition ii,  704 

When  motion  to  suppress  must  be  made  at  chambers ii,  705 

When  omissions  in  the  deposition  will  be  a  ground  for  its  suppression,  ii,  705 

Motion  to  suppress  deposition,  how  made ii,  705 

Order  suppressing  deposition ii,  706 

Correction  of  ereoks  in  the  execution  of  the  commission ii,  706 

When  a  commission  will  be  sent  back  for  correction ii,  706 

Putting  deposition  in  evidence ii,  707 

Deposition  used  as  evidence  when  party  examined  is  within  the 

State  at  time  of  trial :   ii,  707 

What  objections  to  a  deposition  may  be  taken  on  the  trial ii,  707 

Stipulation  as  to  specific  objections  waives  all  others ii,  708 

Rules  as  to  personal  examination  of  witnesses  applied  to  depositions,  ii,  708 

Second  commission     ii,  708 

When  a  second  commission  will  be  ordered ii,  708 

Power  to  grant  second  commission  discretionary ii,  708 

Newly  discovered  evidence,  fraud  or  mistake,  grounds  for  ordering 

second  commission     ii,  708 

COMMISSIONER : 

Afladavits  may  be  taken  before iv,  577 

Office  of  commissioner  of  deeds  abolished iv,  577 

In  partition v,  95 

For  admeasurement  of  dower v,  164 

In  railroad  cases v,  353 

COMMISSIONERS  OF  DEEDS: 

Powers  and  duties i,  255 

Powers  transferred  to  justices  of  the  peace i,  255 

COMMITTEES : 

Complaints  by  or  against ii,  376 

COMMITMENT : 

Contents  of  process  of iv,  193 

COMMON  CARRIER: 

Attachment  will  not  issue  in  action  against  common  carrier  for 

negligent  loss  of  goods ii,  132 

COMMON  LAW: 

Nature,  object  and  extension  of i,  2,  3 

Adapts  itself  to  wants  of  society i,  3 

Principles  of,  inexhaustible i,  460 

Consists  of  Ions  accumulations i,  3 
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Princiiples  of,  applied  to  new  cases 

Conflicting  authorities 

Extension  of  remedies 

Furnishes  rule  for  all  cases 

Exception  to  general  rules  of 

Courts,  may  change  or  modify 

Jurisdiction  of  courts 

When  preferable  to  statute 

Is  one  source  of  practice 

May  be  resorted  to  to  supply  defects 

More  flexible  than  statutes 

Common  law  of  other  States,  how  proved 

Changes  in  common-law  rules  of  evidence  by  the  Code. 

COMMON  PLEAS: 

Appeals  to  court  of 
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Mechanics'  lien 
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Jurisdiction  generally 
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Of  the  court 

Discovery  of  books,  etc 

Unwilling  witness 

Commitment  of  party  for  not  paying  tax 

Over  judgment  of  inferior  courts 

Subpoenas , 

Appointing  terms,  officers,  etc  , 

Powers  of  the  judges , 

Chamber  business 

Delivery  of  books,  etc 

As  supreme  court  commissioners , 

Holding  other  courts , 

JnoGMBNTS,  HOW  RENDERED  BT 

On  appeal 

Other  judgments ' 

Officers  of  oonRT 

Clerks,  criers  and  attorneys 

Terms  or  the  court 

General  term 

Appointment 

Rooms,  etc 

Number  of  judges 

Jurisdiction 

Special  term 

By  whom  held 

Appointment,  etc , 

»  Jurisdiction , 

Removal  of  causes  to  supreme  court 

What  actions  may  be  removed , 

Proceedings  on  removal 

How  removed 

Proceedings  after  removal 

Removal  discretionary 

Removal  of  special  proceedings 

Rules 

Supreme  court  rules  control 

Further  rules 

Appeals  from,  to  court  of  appeals 

Appeals  to  court,  from  marine  or  justice's  court 

COMMON  PLEAS,  OLD  COURT  OF: 

Former  jurisdiction  of , 

Organization  of 

Organization  before  1846 

Jurisdiction  as  a  colonial  court 

Jurisdiction  before  1846 

Powers  before  1846 

Officers  of . 

Terms  and  judgments 

Removal  of  causes  into  or  from 
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Rules  an^  calendars i,  401 

Appeals i,  402 

COMPELLING : 

Admeasurement  of  dower v,  1(52 

Completion  of  purchase  in  partition  v,  lijl 

Purchaser  in  foreclosure v,  234 

COMPENSATION: 

Fund  receiving,  benefit  should  make ,  i,  25 

Courts  of  law  give  compensation  in  damages i,  10 

Equity  courts  do  not  recompense,  by  compensation i,  16, 17, 19 

To  sheriff  for  taking  care  of  property i,  716 

To  private  person  for  serving  summons i,  516 

Of  attorneys  for  services i,  216 

Compensation  to  party  having  a  lien  . . .' i,  SO 

Of  receivers ii,  266 

Trustee  acting  as  receiver  entitled  to  no ii,  225 

Party  to  action  acting  as  receiver  entitled  to  no ii,  2'24 

Mortgagee  cannot  receive  compensation  as  receiver  of  rents  and 

profits  of  mortgaged  premises ii,  235 

Of  commissioners  in  partition v,  1)7 

COMPETENCY : 

Of  witnesses ii,  655 

How  far  the  Code  has  changed  the  old  rules  as  to ii,  655 

Party  in  interest,  a  competent  witness ii,  655 

Party  to  action,  a  competent  witness ii,  655 

Husband  and  wife  competent  witnesses  for  or  against  each  other. .  ii,  656 

Convicted  felon  not  a  competent  witness  until  pardoned ii,  667 

How  far  a  pardon  restores ii,  657 

Persons  of  unsound  mind  incompetent  witnesses ii,  657 

How  far  infancy  affects  the  competency  of  a  witness ii,  6.58 

How  far  professional  employment  affects ii,  658,  6(59 

Objections  to  competency  of  witness ii,  670,  673,  708 

Objections  to  competency  of  evidence ii,  667 

Of  witnesses iii,  120 

Changes  in  old  rules  as  to  competency  of  witnesses iii,  120 

Of  witness  to  prove  transaction  with  deceased  person iii,  121 

Of  husband  and  wife  as  witnesses iif,  121 

Of  physicians,  surgeons,  ministers,  prissts,  etc iii,  122 

How  far  religious  belief  affects iii,  122 

Conriction  for  petit  larceny  does  not  destroy iii,  142 

Interest  does  not  render  witness  incompetent iii,  142 

Exceptions  to  reception  of  incompetent  evidence>  when  taken  . . .  iii,  204 

COMPETITION: 

Competition  in  trade  is  not  actionable i,  36 

COMPLAINT: 

Demand  or  copt,  when  complaint  filed,  but  not  served i,  503, 568 

Demand,  when  and  how  made i,  503 
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Service  of  copy,  in  what  cases  necessary i,  504 

Time  of  serving  complaint i,  504 

Enlarging  the  time  of  service i,  504 

Time  to  answer,  after  service  of  complaint i,  505 

Effect  of  omission  to  serve  complaint i,  506 

Dismissal  for  non-service i,  5(38 

Complaint  used  as  an  affidavit  to  obtain  arrest i,  6;>9 

General  rules  as  to  complaint ii,  309 

What  a  complaint  must  contain ii,  ijtiO 

Caption  of ii,  309 

Name  of  couit  must  be  specified  in ii,  369 

N  ame  of  county  must  be  specified ii,  370 

Name  of  parties  must  be  correctly  given ii,  370 

Agreement  of,  with  summons ii,  371 

As  to  venue ii,  371 

As  to  parties ii,  371 

As  to  the  nature  of  the  action ii,  372 

Complaint  by  or  against  persons  in  a  special  character ii,  373 

Caption ii,  373 

Averments  of  special  capacity ii,  373 

By  or  against  executors  or  administrators ii,  374 

By  or  against  receivers ii,  375 

By  or  against  guardians ii,  375 

By  or  against  committees ii,  376 

By  or  against  corporations ii,  376 

By  or  against  associations ii,  377 

By  or  against  public  officers ii,  377 

Complaints  on  contracts ii,  378 

Contracts,  how  pleaded ii,  378 

On  express  contracts ii,  378 

On  implied  contracts ii,  379 

Consideration,  when  and  how  pleaded ii,  379 

When  consideration  must  be  pleaded ii,  379 

When  consideration  need  not  be  pleaded ii,  379 

Executed  consideration  must  be  pleaded ii,  380 

Mutual  promises,  how  pleaded ii,  380 

Demand,  when  and  how  pleaded  in ii,  381 

When  demand  must  be  alleged ii,  381 

Demand,  how  pleaded ii,  382 

Performance  of  conditions,  when  and  how  alleged ii,  383 

Performance  of  conditions  precedent ii,  383 

Performance  of  conditions  concurrent ii,  384 

Notice,  when  and  how  pleaded  in ii,  384 

When  notice  should  be  pleaded ii,  385 

How  notice  should  be  pleaded ii,  385 

Breach  of  contract,  how  pleaded ii,  385 

Damages,  how  pleaded ii,  387 

Special  damages,  when  and  how  pleaded ii,  387 

Complaixts  upok  wrongs i>,  388 
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ATerments  showing^  plaintiff's  right  of  action ii,  388 

"Wrongful  act,  how  pleaded , ii,  389 

Allegation  of  duty ii,  390 

Allegations  of  demand ii,  390 

Allegations  of  knowledge ii,  392 

When  allegation  of  knowledge  necessary  in ii,  392 

How  knowledge  should  be  alleged ii,  395 

■Wrongful  intent,  when  and  how  pleaded ii,  396 

When  complaint  must  allege  wrongful  intent ii,  396 

How  wrongftil  intent  should  be  alleged  in ii,  397 

Special  damages ii,  397 

When  complaint  must  show  special  damage ii,  397 

How  special  damage  should  be  pleaded ii,  399 

Demand  of  relief ii,  400 

Character  of  relief  demanded ii,  400 

Must  demand  final  relief  only ii,  400 

May  demand  both  legal  and  equitable  relief ii,  401 

Must  not  contain  inconsistent  demands ii,  401 

Need  not  demand  costs ii,  402 

Form  of  demand  of  relief    ii,  402 

Demand  of  both  general  and  specific  relief  improper ii,  402 

Demurrer  to ii,  446 

(See  Demurrer.) 

Supplemental  complaint _ ,   ...  u,  467 

(See  Supplemental  Pleadings.) 

Cross  complaint u.  474 

(See  Cross  Pleadings. ) 

Dismissal  of,  for  want  of  service  ii,  511 

Remedy  of  defendant  against  non-service  of ii,  511 

When    defendant    may   have    dismissal    of   complaint   for    non- 
service....- ii,  511 

Waiver  of  remedy  by  defendant ii,  512 

Proceedings  to  obtain  order  of  dismissal  of ii,  513 

Who  may  move  for  a  dismissal  of,  for  non-service ii,  513 

Where  motion  for  dismissal  should  be  made ii,  513 

Notice  of  motion  to  dismiss ii,  513 

Form  and  contents  of  papers  on  which  to  move  for  dismissal  ....  ii,  514 

Proceedings  on  motion  to  dismiss ii,  515 

Order  of  dismissal  and  proceedings  thereunder ii,  515 

Form,  contents  and  entry  of  order  of  dismissal ii,  515 

Effect  of  order  dismissing  complaint ii,  515,  519 

Dismissal  of,  dissolves  injunction ' ii,  121 

Allowing  service  of  complaint  on  terms ii,  515 

Insertion  of  costs  in  order ii,  515 

Judgment  of  dismissal ii,  516 

Kestoring  the  complaint ii,  517 

Proceedings  necessary  to  restore ii,  517 

Dismissal  of,  fob  want  of  progress  in  the  action ii,  607 

■General  authority  for  dismissal  of ii,  607 
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Proceedings  for  dismissal  a  substitute  for  judgment,  as  in  case  of 

nonsuit ii,  608 

Unreasonable  neglect  to  proceed  in  the  action,  a  ground  for  dis- 
missing    ii,  607 

What  Is  an  unreasonable  neglect  to  proceed ii,  608 

What  is  an  excusable  neglect  to  proceed ii,  611 

Proceedings  to  obtain  order  of  dismissal ii,  613 

Motion  to  dismiss;  how  opposed ii,  615 

Form  and  contents  of  order  dismissing ii,  617 

Effect  of  dismissal  of ii,  617 

Judgment,  how  entered  on  order ii,  618 

Waiver  of  right  to  dismiss ii,  618 

(See  Dismissal.) 

Amendment  or ii,  501 

Amendments  as  of  course ii,  501 

When  complaint  can  be  amended  as  of  course,  without  costs  ....  ii,  501 

When  party  amending  must  pay  costs ii,  501 

Limit  of  time  to  amend ii,  502 

Greneral  rule  as  to  time  to  amend ii,  502 

Time  where  pleading  is  served  by  mail ii,  502 

Where  there  has  been  an  extension  of  time ii,  502 

But  one  amendment  as  of  course ii,  503 

Nature  and  extent  of  amendments  of ii,  504 

Effect  of  amendment  on  previous  proceedings ii,  505 

Amendment  of,  does  not  dissolve  injunction ii,  121 

Improper  amendments  of ii,  505 

Remedy  against  improper  amendments ii,  505 

Amendment  of j  by  leave  of  court ii,  506 

Power  of  court  to  amend ii,  506 

Amendments  as  to  practice ii,  507 

Amendment  of  mistakes ii,  5il)7 

Insertion  of  material  allegations  in ii,  508 

'Service  of  amended  complaint i ii,  508 

Service,  when  necessary.' ii,  5((8 

Time  in  which  to  serve  amended  complaint ii,  508 

Effect  of  service  of ii,  509 

Disresaedino  complaint ii,  4Jl7 

When  service  is  a  nullity ii,  497 

When  not  properly  folioed ii,  4!)7 

When  not  properly  subscribed  or  verified ii,  497 

When  improperly  amended ii,  497 

Eeturn  of  disregarded  complaint ii,  498 

As   AN   AFFIDAVIT ii,  82 

When  complaint  may  be  treated  as  an  afSdavit ii,  82,  276 

On  application  for  injunction ii,  82 

On  application  for  writ  of  ne  exeat ii,  276 

Necessary  to  allowance  of  injunction ii,  81 

Power  of  referee  to  strike  out .• iii,  275 

Power  of  referee  to  allow  amendment  of iii,  276 
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Inconsistent  amendments  not  allowed ,  iv,  653 

Amendment  rendering  complaint  defective  not  allowed iv,  653 

Not  stating  facts  sufficient  to  constitute  cause  of  action  not  amend- 
able   iv,  654 

Amendment  adding  new  count  on  same  cause  of  action iv,  654 

Amendment  of  verification  of iv  654 

Entire  change  of  parties  to  complaint  not  allowed iv,  655 

Variance  between  summons  and iv,  655 

Changing  entire  cause  of  action  by  amendment iv,  655,  667 

Amending  demand  for  relief iv,  658 

Amendment  of,  at  trial  .      iv,  661-664 

Amendment  of,  after  trial  upon  the  facts i v,  666 

Amendment  of,  after  judgment iv,  666-669 

Amendment  of,  on  appeal iv,  667 

In  foreclosure v,  196 

In  partition v,  59 

When  infant  plaintiff v,  59 

When  interest  unknown v,  59 

Where  tenants  in  common  v,  60 

COMPTTTATION: 

Of  time  in  wliich  an  act  is  to  be  done ., .  iv,  621 

CONCISENESS: 

In  pleading  under  the  Code «..  ii,  320 

Pacts  should  be  concisely  stated  in  pleading ii,  320 

Effect  of  want  of,  in  pleading ii,  320 

Pacts  to  be  but  once  stated ii,  320 

Eemedy  against  want  of,  in  pleading ii,  320 

CONCLUSIONS  OP  LAW : 

What  are ii,  307 

Should  not  be  pleaded ii,  307, 308 

Disregarded  by  the  court  in  granting  relief ii,  ,  306 

Examples  of ii,  307 

May  be  stricken  out  of  a  pleading  when  pleaded  with  facts  .  .^ . . .  ii,  308 

Not  the  subject  of  an  issue ii,  418 

Unsupported  by  facts,  may  be  denied  ii,  418 

Statement  of,  in  decision  of  court  iii,  219 

Exception  to,  necessary  to  raise  question  for  review iii,  318, 329 

CONCLUSIVENESS : 

Of  verdict iii,  194 

Of  report  of  referee iii,  314 

Of  affidavits  on  appeal  from  orders iv,  335 

Of  justice's  return iv,  423-425 

Of  judgment  in  ejectment v,  16 

CONCURRENT  JURISDICTION : 
United  States  courts  and  State  courts i,  44,  98,  264 

Of  New  York  superior  court  and  supreme  court i,  328 

Of  New  York  common  pleas  and  county  court , i,  340,  342 
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Of  State  court  and  United  States  courts i,  98,  299,  300 

When  it  exists  between  different  courts i,  44 

CONDITIONAL  EXAMINATION : 

In  what  cases  a  witness  may  be  examined  conditionally ii,  6ii0 

When  personal  attendance  of  the  witness  cannot  be  had  at  the 

trial    ii,  600 

Departing,  sick  or  infirm  witnesses  may  be  examined  conditionally,  ii,  660 

Residence  of  witness  does  not  affect  right  of  party  to ii,  660 

At  what  stage  of  the  action  a  witness  may  be  examined ii,  660 

Action  must  be  commenced  before ii,  660 

May  be  had  before  issue  joined ii,  660 

At  what  time  allowed  where  witness  is  a  party  .    ii,  6()0 

Proceedings  to  obtain  order  for ii,  6()]. 

Who  may  order ii,  6i51 

Order  for,  may  be  granted  ea;  parte ii,  661 

Contents  of  affidavit  on  application  for ii,  661 

When  affidavit  of  merits  is  advisable ii,  661 

Contents  of  affidavit  where  party  is  to  be  examined ii,  661 

The  order  and  proceedings  to  enforce  it ii,  663 

Contents  of  absolute  order  for  examination  before  a  judge ii,  663 

Service  of  the  order  upon  the  adverse  attorney ii,  663 

Attendance  of  party  for  examination  compelled  by  summons ii,  663 

Service  of   notice  on  adverse  attorney  essential  to  bring  party 

into  contempt ii,  663 

Order  to  show  cause  why  witness  should  not  be  examined  before 

a  referee ii,  663 

Referee  may  conduct  examination  in  same  manner  as  a  judge  ....  ii,  664 

Adverse  party  may  show  cause  against  the  order,  how ii,  664 

Judge  may  compel  attendance  of  witness  by  summons ii,  664 

When  warrant  will  issue  to  compel  attendance  of  witness ii,  664 

How,  when  and  where  the  summons  must  be  served ii,  6(55 

Fees  ot  witness  must  be  paid ii,  665 

Service  of  summons  in  another  State  void ii,  6()5 

Proceedings  oif  examination ii,  666 

Examination,  how  conducted , ii,  666 

Objections  to  competency  of  evidence  must  be  raised  on  the  ex- 
amination    ii,  607 

•  Examination  before  referee ii,  667 

Referee  may  ask  questions  of  witness ii,  667  . 

Deposition  must  be  read  to  and  subscribed  by  witness ii,  667 

Deposition  must  be  certified  by  officer  and  filed     ii,  667 

Witness  refusing  to  answer  may  be  committed  for  contempt ii,  668 

Proceedings  on  trial ii,  668 

Putting  deposition  in  evidence ii,  G68 

Deposition  has  same  effect  as  oral  evidence ii,  668 

Deposition  not  invalidated  by  death  of  one  of  plaintiffs ii,  6'68 

Deposition  admissible  after  amendment  of  pleadings ii,  668 

Proof  of  absence  of  witness  necessary ii,  669 
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Diligence  in  attempting  to  obtain  attendance  of  witness  at  the  trial 

must  be  shown • ii,  669 

Deposition  cannot  be  read  on  new  trial  without  proof  of  inability 

of  witness  to  attend ii,  670 

What  is  sufiScient  proof  of  inability  to  attend ii,  670 

Objections  to  competency  or  credibility  of  witness  may  be  made 

on  trial ii,  670 

Objections  to  relevancy  may  be  raised  on  trial ii,  670 

Preliminaries  to  impeachment  of  witness ii,  670 

Reading  of  deposition,  how  prevented ii,  671 

Suppression  of  deposition  before  trial ii,  671 

CONDITIONAL  SALE: 

Goods  purchased  at,  not  liable  to  levy  and  sale , iv,  36 

When  interest  of  purchaser  at,  may  be  reached  by  execution  . . . .  iv,  35 

CONDITIONS: 

Performance  of,  when  and  liow  alleged ii,  383 

Performance  of  conditions  precedent ii,  383 

Performance  of  conditions  concurrent ii,  384 

Orders  on iv,  608 

Imposing"  of  conditions  on  granting  orders  discretionary iv,  608 

Order  granted  on  payment  of  cost  conditional iv,  609 

Time  of  complying  with  conditions i v,  609 

Mode  of  compliance iv,  609 

Form  of  order  on iv,  609 

CONFESSION: 

Judgment  by iii,  682-695 

Nature  of  judgment  by iii,  682 

In  what  cases  judgment  by,  allowed , iii,  683 

Judgment,  by  whom  confessed iii,  684 

To  whom  given iii,  685 

The  statement  of  liability iii,  686 

Entry  of  judgment  on iii,  690 

Costs  on  judgment  by iii,  692  ' 

Execution  on  judgment  by iii,  692 

Remedy  against  judgment  by iii,  693 

CONFESSION,  JUDGMENT  BY: 

Execution  on iv,  17 

Time  in  which  to  set  aside iv,  633 

When  amendment  of  statement  in,  will  be  denied iv,  646,  670 

CONFIDENTIAL  COMMUNICATIONS : 

Between  attorney  and  client i,  240 

When,  and  when  not  the  subject  of  discovery ii,  536 

Attorney  may  be  restrained  from  revealing ii,  58 

Between  husband  and  wife  privileged ii,  656 

Between  attorney  and  client  privileged ii,  658 

Confessions  made  to  a  minister  of  the  go«pel  privileged ii,  659 
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Information  acquired  by  physician,  professionally,  privileged ii,  659 

Privileged iii,  122 

CONFIRMATION: 

Of  report  of  referee iii,  315,  321,  371,  380 

Of  final  report  in  partition  v,  137 

CONGEESS: 

Members  of,  not  liable  to  arrest i,  594 

Laws  of,  as  to  ambassadors,  etc i, '        593 

Laws  as  to  consuls i,  594 

Laws  as  to  removal  of  causes i,  266 

CONSANGUINITY: 

Disqualifies  judge i,  46 

CONSENT : 

Bars  action,  when i,  33 

In  making  contracts i,  35 

Does  not  confer  jurisdiction  over  subject-matter i,  45,  561  i 

May  confer  jurisdiction  over  person i,  46,  303 

To  change  of  place  of  trial , ii,  628 

To  reference iii,  244 

Proceedings  to  obtain  reference  by iii,  254 

Waiver  of iii,  245 

Application  for  new  trial  on,  not  granted  as  of  course iii,  419 

Of  debtor  not  essential  to  validity  of  levy iv,  52 

Judgment  entered  on,  when  not  appealable iv,  244-250 

To  reduce  the  amount  of  judgment iv,  522 

Orders  on iv,  573 

When  consent  to  entry  of  an  order  advisable iv,  609 

CONSIDERATION  : 

When  and  how  pleaded ii,  379 

When  consideration  must  be  pleaded ii,  379 

When  unnecessary  to  plead ij,  379 

Executed  consideration  must  be  pleaded ii,  380 

Pleading  mutual  promises ii,  380 

CONSISTENCY  : 

-Does  not  require  uniformity  in  all  particulars  of  practice i,  30 

A  requisite  of  pleading ii,  322 

AUeoations  of  a  pleading  should  be  consistent  with  each  other. . .  ii,  322 

In  form  of  pleadings,  not  essential ii,'  323 

Joinder  of  legal  and  equitable  actions  not  a  violation  of  the  rule 

requiring ii,  323 

Of  subject-matter,  essential  in  pleading ii,  323 

How  far  required  in  matters  of  defense ii,  323 

Test  of  inconsistent  defenses ii,  324 

CONSOLIDATION : 

Of  actions  between  the  same  parties ii,  555 

When  actions  may  be  consolidated ii,  555 
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Legal  actions  only  may  be  consolidated ii,  555 

Issues  in  actions  consolidated  must  be  identical li,  656 

Actions  need  not  arise  out  of  same  transaction .' ii,  556 

Causes  of  action  must  be  such  as  may  be  joined ii,  556 

When  actions  may  not  be  consolidated ii,  556 

Not  allowed  ^hen  liable  to  delay  and  embarrass  the  trial ii,  556 

The  granting  of  an  order  for,  discretionary ii,  557 

Actions  upon  wrongs  may  be  consolidated ii,  557 

When  ordered  in  actions  for  hbel ii,  557 

Separate  actions  on  several  policies  of  insurance  cannot  be  consoli- 
dated    ii,  557 

No  appesil  lies  from  order  granting  or  withholding ii,  557 

Preliminaries  to  application  for  order  of ii,  558 

Request  for  consolidation  should  be  made  before  applying  for  order  ii,  558 

Plaintiff  should  tender  costs  in  aU  actions  but  one ii,  558 

Proceedings  to  procure  order ii,  558 

Who  may  move  to  consolidate ii,  558 

When  to  move  to  consolidate ii,  558 

Where  to  move  to  consolidate ii,  558 

Notice  of  motion  for ii,  559 

What  must  appear  by  aflSdavit  on  motion  for ii,  659 

Form  and  contents  of  order  for ii,  660 

Proceedings  on  order  for .*. ii,  561 

Of  actions  against  different  parties ii,  661 

When  actions  against  different  parties  may  he  consolidated  —  ii,  561 

Plaintiff  may  consolidate  actions  against  joint  and  several  debtors,  ii,  561 

Application  to  court  for  order  of,  not  strictly  necessary ii,  662 

ConsoUdation  in  special  CEises ii,  562 

Proceeding  practically  obsolete ii,  562 

Costs  on  motion  for lii,  509 

CONSOLIDATION  OF  ACTIONS  : 

When  ordered i,  579 

CONSPIRACY  : 

When  no  action  lies  for i,  34 


CONSTABLE : 

Action  against,  when  to  be  brought 

When  to  be  sued  for  escape 

Leave  to  sue,  bond  of 

Not  an  officer  of  court  of  record  for  serving  summons. 
When  he  may  maintain  replevin 
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CONSTABLE'S  BONDS : 

Leave  to  sue i,         196 

CONSTITUTIONAL  LAW  : 

Questions  of,  cannot  be  raised  for  the  first  time  in  the  court  of 

appeals iv,         262 

When  court  of  appeals  may  decide  as  to  constitutionality  of  law. .    iv,  261,  262 
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Of  Pleadings ii,  331 

Pleadings  to  be  taken  together ii,  331 

Entire  allegations  of  a  pleading  to  be  considered ii,  331 

The  summons  and  demand  for  relief  as  aids  to ii,  331 

Pacts  as  stated  must  control ii,  331 

Each  cause  of  action  or  defense  to  be  separately  considered  as  a 

distinct  pleading ii,  332 

Effect  of  admissions  in  pleadings ii,  332 

Pleadings  must  be  liberally  construed ii,  333 

Provisions  of  the  Code  relating  to ii,  333 

Construction  of  words ii,  333 

On  demurrer ii,  333 

On  the  trial ii,  334 

Ambiguity  In  pleading ii,  334 

Of  special  verdict iii,  197 

Of  order  of  reference iii,  258 

Of  report  of  referee iii,  314 

Of  statutes  relating  to  exemption iv,  44 

Of  rules  of  court iv,  62S 

CONSTRUCTIVE  LEVY: 

When  levy  under  one  execution  renders  levy  under  others  un- 
necessary     iv,  53 

CONSULS: 

Actions  by  and  against i,  264 

Consul  and  vice-consul  not  liable  to  arrest i,  594 

Jurisdiction  of  United  States  district  court  in  actions  by  and  against,  i,  264 

May  take  foreign  affidavits iv,  579 

CONTEMPT: 

Arrest  in  proceedings  for i,  631 

Power  of  court  to  punish  for i,  227 

Disobedience  of  injunction,  when ii,  108, 112 

Punishment  of,  in  violating  injunction ii,  112, 120 

Different  kinds  of ii,  112 

Order  adjudging  party  in  contempt  appealable ii,  113 

Order  directing  deUvery  of  property  to  receiver  may  be  enforced 

by  process  for ii,  249 

Bringing  action  against  receiver  is ii,  249 

Refusal  to  obey  order  to  deposit  money  in  court  is  ii,  269, 599 

Order  for  payment  of  admitted  demand  may  be  enforced  by  pro- 
cess for ii,  271 

Disregard  of  order  directing  a  discovery  not  punishable  by  pro- 
cess of ii,  549 

Disregard  of  subpoena  may  be  punished  as ii,  722 

Classified  iii,  87 

What  constitutes  a  contempt iii,  88 

Where  authority  to  punish  for,  is  lodged iii,  88 

Power  of  referee  to  punish iii,  281 

Power  of  referee  to  punish,  not  exclusive iii,  281 
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Nature  of  proceedings'  by  process  for iv,  175 

Jurisdiction  of  court  to  punish,  for iv,  175 

Proceedings  to  enforce  judgment  by  process  of,  not  a  special  pro- 
ceeding    iv,  175 

When  final  judgment  may  be  enforced  by  process  of iv,  175 

Judgment  must  be  one  not  enforceable  by  execution iv,  175 

Certified  copy  of  judgment  must  be  personally  served iv,  176 

Service  of  transcript  not  equivalent  to  service  of  judgment iv,  176 

Must  be  refusal  to  comply  with  terms  of  judgment  to  constitute . .  iv,  177 

What  constitutes  refusal  to  comply  with  judgment iv,  177 

Enforcement  of  orders  by  process  of iv,  610 

Orders  in  supplementary  proceedings^  when  enforced  by  pro- 
cess of iv,  163 

What  acts  are  deemed  contempts iv,  163 

Disobedience  of  order  of  judge  or  referee  punishable  as  for iv,  163 

Refusal  of  third  party  to  appear  and  be  examined  in  supplement- 
ary proceedings  may  be  punished  as iv,  163 

Refusal  of  third  party  to  deliver  goods  of  judgment  debtor  may  be 

punished  as  for iv,  163 

Oral  order  of  referee  requiring  witness  to  answer  may  be  enforced 

by  process  for iv,  163 

Violation  of  injunction  order  punished  as  a iv,  163 

Requisites  of  service  of  order  to  authorize  proceedings  for iv,  163 

Who  may  punish  for,  in  supplementary  proceedings iv,  164 

Compelling  return  of  execution  by  process  of iv,  25 

Compelling  return  on  appeal  by  process  of iv,  360, 431 

Surrogate  may  be  compelled  to  make  return  on  appeal  by  process 

of   iv,  360 

Justice's  return,  when  compelled  by  process  of iv,  431 

Application  for  order  to  proceed  against  party  for iv,  177 

Application,  when  made iv,  177 

Application,  where  made iv,  164, 177 

Notice  of  application  for  attachment iv,  178 

Form  and  contents  of  affidavits  on  which  to  apply  for  attachment,  iv,  165, 178 

Court  may  issue  attachment  or  order  to  show  cause iv,  178, 434 

Party  may  opnose  application  for  attachment iv,  179 

Proceedings  on  conflicting  afiidavits iv,  179 

Order  to  show  cause  why  party  should  not  be  punished  for iv,  180 

Order  to  show  cause,  how  obtained iv,  180 

Form  and  contents  of  order  to  show  cause iv,  180,  434 

Service  of  order  and  affidavits iv,  180 

Cause,  how  shown iv,  181 

Proceedings  on  failure  to  show  cause » iv,  181 

Order  for  attachment iv,  181. 437 

Application  for  attachment  may  be  ex  parte,  or  on  notice iv,  181, 436 

Notice  of  application  for  attachment  usually  required iv,  181 

Form  of  motion  papers  and  order  for  attachment  ...          iv,  181 

Entry  of  order  allowing  attachment iv,  182 

The  writ  of  attachment iv,  182 
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Object  of  the  writ  of  attashraent iv,         182 

Form  and  contents  of  the  writ iv,  182, 437 

Indorsement  of  the  writ . .  Iv,         183 

Where  the  attachment  is  returnable iv,         183 

Writ,  how  executed iv,         183 

Custody  of  defendant iv,         184 

Discharge  of  defendant  on  bond iv,  184, 438 

Requisites  of  defendant's  bond  to  appear iv,         184 

Liability  of  sheriff  on  releasing  defendant  on  irregular  bond iv,         184 

Penalty  of  the  bond  of  defendant iv,         184 

Bond  must  be  returned  with  the  attachment iv,         185 

Proceedings  on  the  return  of  the  attachment iv,  186, 439 

Non-appearance  of  defendant  on  return  of  attachment iv,         186 

Appearance  after  return  day,  when  regular iv,         186 

Order  directing  prosecution  of  the  bond iv,         186 

Interrogatories  where  defendant  appears  and  denies  the  contempt,  iv,  186, 439 

Service,  filing  and  answer  of  interrogatories iv,         186 

When  interrogatories  are  not  necessary iv,         187 

Proceedings  on  refusal  to  answer  interrogatories iv,         187 

Subject-matter  of  the  interrogatories iv,         187 

Defendant  may  demur  or  except  to  interrogatories iv,         187 

Amendment  of  interrogatories iv,         188 

Decision  as  to  alleged  contempt iv,         189 

Eeference  to  examine  party  and  report  as  to iv,         190 

Reference,  when  ordered iv,          190 

Examination,  how  conducted iv,          191 

Evidence  admissible  on  the  examination iv,         191 

Report  of  referee  as  to  proofs  of iv,          191 

Decision  on  the  report iv,          191 

Panishment  of  party  adjndg^ed  to  be  in  contempt iv,        191 

Nature  and  extent  of  the  punishment  for ' iv,         191 

Amount  of  fine  imposed iv,         191 

Punishment  where  contempt  consists  in  refusal  to  do  a  specified 

act iv,          192 

When  party  will  be  punished  as  for  a  criminal iv,          192 

Punishment  for  contempt  in  supplementary  proceedings. ...    iv,  149,  163, 165 

Order  on  conviction  of  contempt iv,  192,  442 

Form  and  contents  of  process  of  commitment iv,  193, 443 

Writ  of  sequestration  may  issue  after  commitment iv,          194 

Discharge  from  imprisonment  : iv,        194 

Discharge  from  imprisonment  in  supplementary  proceedings iv,         195 

Where  party  committed  denies  the  offense iv,         195 

Where  defendant  is. committed  for  non-payment  of  money iv,         195 

Discharge  on  motion  for  irregularity  in  process iv,          195 

Discretion  of  court  in  relation  to  terms iv,         195 

Appeals iv,         196 

Order  adjudging  party  in  contempt,  when  appealable.  ...  iv,  196,  252,  260,  327 

Practice  and  costs  on  appeal  from  orders  relating  to iv,         196 

Nature  of  proceedings  to  punish     vi,          120 
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Statutory  classification  of vj,  120 

Nature  of  proceedings  on  criminal  contempts vi,  120 

How  punished vi,  120 

Nature  of  proceedings  as  for  civil  contempts vi,  120 

A  special  proceeding vi,  121 

What  conduct  punishable vi,  121 

Power  of  court  to  punish  for  contempt vi,  121 

General  power  of  courts  of  record vi,  121 

Inherent  power  to  punish  for  contempts vi,  121 

Extent  of  the  power vi,  121 

What  courts  and  ofScers  have  jurisdiction vi,  122 

Courts  of  record vi,  122 

Surrogate's  court vi,  122 

Judge  or  referee  in  supplementary  proceedings vi,  122 

In  what  court  proceedings  must  be  had vi,  122 

Jurisdiction  of  supreme  court vi,  122 

Who  mat  institute  proceedings vi,  1'23 

What  persons  may  have  the  remedy vi,  123 

When  the  court  may  act  of  its  own  motion vi,  123 

What  are  criminal  contempts vi,  123 

Disorderly,  contemptuous  or  insolent  behavior vi,  123 

Description  of  contempt vi,  123, 124 

Contempt  under  Revised  Statutes  vi,  124 

Breach  of  peace,  noise,  etc vi,  124 

Willful  disobedience  of  process  or  order vi,  124 

Eesistance  to  order  or  process vi,  124 

Refusal  to  be  sworn  or  answer vi,  124, 125 

Improper  report  of  proceedings vi,  125 

Contempt  at  common  law vi,  125 

What  acts  are  deemed  civil  contempts vi,  125 

Misbehavior  of  officers  of  courts vi,  125 

What  oflScers  may  be  punished vi,  125 

Attachment  against  sheriff vi,  126 

Deceit  or  abuse  of  process  by  parties vi,  127 

Putting  in  fictitious  bail  or  sureties vi,  127 

Breaking  open  sealed  books vi,  127 

Disobedience  of  order,  decree  or  process vi,  127 

Non-payment  of  money vi,  127 

Non-payment  of  costs vi,  127, 128 

Proceedings  as  for  a  contempt  against  attorney vi,  129 

Against  a  guardian vi,  129 

Against  executor vi,  129 

Forms  in  proceedings  as  for  a  contempt vi,  129-131 

Violation  of  injunction  order vi,  131 

When  punished  as  a  contempt. vi,  131 

Corporation,  how  punished .' vi,  131 

Injunction,  how  binding  on  corporation vi,  131, 132 

Injunction  erroneously  granted,  etc vi,  132 

In  supplementary  proceedings vi,  183 
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Ori^er,  how  served  to  bring  party  in  contempt vi,  133 

Interference  with  persons,  process  or  proceedings vi,  133 

Neglect  or  refnsal  on  the  part  of  witnesses  to  attend  and  be 

sworn vi,  133 

Punishable  as  a  contempt vi,  134 

Misconduct  of  jnrors vi,  134 

Disobedience  or  unlawful  proceedings  of  magistrates,  etc vi,  134 

Other  acts  of  contempt vi,  134, 135 

Bringing  fictitious  suit vi,  134 

Evasive  return  to  vrrit  of  habeas  corpits vi,  135 

Sheriffs  disobedience  of  order  of  court vi,  135 

Refusal  by  party  to  attend  and  testify vi,  135 

Bringing  suit  against  lunatic  without  leave  of  court vi,  135 

Proceedings  against  persons  for  criminal  contempt vi,  136 

When  the  punishment  may  be  summary vi,  136 

Order  to  show  cause vi,  136 

Order,  when  necessary vi,  136 

How  authorized vi,  136 

Form  and  contents  of  order vi,  136 

Order,  how  served vi,  137 

Proceedings  on  return  of  order  to  show  cause vi,  137 

Appearance,  how  put  in vi,  137 

Interrogatories vi,  137 

Affidavits  in  excuse vi,  137 

Decision  of  court vi,  137 

When  party  entitled  to  discharge  vi,  137 

Nature  and  extent  of  punishment vi,  137 

Fine,  imprisonment,  or  both vi,  137 

Requisites  of  commitment vi,  137, 138 

Indictment vi,  138 

Remedy  of  party  committed  .   vi,  138 

Want  of  jurisdiction vi,  138 

Proceedings  against  persons  for  civil  contempts vi,  188 

Modes  of  proceeding  authorized vi,  138 

Where  contempt  was  committed  in  presence  of  court vi,  138 

In  other  cases vi,  138, 139 

Precept  to  commit  for  non-payment  of  money vi,  139 

Proceeding  by  attachment vi,  139 

Order  to  show  cause vi,  139 

Proceedings  by  attachment  to  bring  the  party  committing  the 

contempt  before  the  court vi,  1 40 

What  proof  will  authorize  attachment vi,  140 

An  attachment,  primary  process vi,  140 

Irregular  attachment vi,  140 

Affidavits  to  obtain  attachment vi,  140, 141 

Special  application,  when  necessary vi,  141 

Notice  of  application  and  service  of  papers vi,  141 

A  pplication,  how  made vi,  141 

Contents  of  order  for  attachment vi.  141, 142 
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Attachment,  to  whom  directed vi,         ]42 

Form  of  writ vi,  142, 143 

Order  fixing  penalty  of  bond vi,         143 

Bond,  when  void  vi,         143 

Form  of  bond vi,  143,  144 

Execution  of  writ vi,         144 

Custody  of  defendant vi,         144 

Discharge  on  bond vi,  144, 145 

Return  of  attachment  and  proceedings  on  neglect  to  bring  party 

before  the  court vi,         145 

Attachment,  before  whom  returnable vi,  145, 146 

When  attachment  to  be  returned  without  arrest  of  defendant. .. .  vi,         146 

Order  discharging  attachment vi,         146 

Proceedings  by  order  to  show  cause vi,        146 

Proof  to  authorize  order  and  service  of  papers vi,         146 

What  the  order  should  specify '. vi,         146 

Form  of  order vi,  146, 147 

Service  of  the  order    vi,         147 

When  to  be  served vi,          147 

Upon  whom  served vi,          147 

Proceedings  after  service vi,         147 

Where  defendant  neglects  to  appear vi,         147 

Where  alleged  misconduct  is  denied vi,         147 

Proceedings  to  bring  person  in  custody  before  the  court vi,        147 

When  writ  of  habeas  corpus  may  issue vi,  147, 148 

By  whom  issued vi,         148 

How  executed vi,         148 

Forms  in  proceeding vi,  148, 149 

Proceedings  on  appearance  of  party  before  the  court  or  oiflcer,  vi,        149 

Interrogatories vi,         149 

When  to  be  filed vi,         lv9 

When  unnecessary  ...    vi,         14d 

Order  directing  the  filing  of  interrogatories vi,  149,  IfiO 

Answers  to  interrogatories vi,  150,  liU 

Amendment  of  interrogatories vi,         Hi  I 

Reference  to  inquire  into  alleged  contempt vi,  151,  Ifii 

Report  of  referee vi,         132 

Decision  as  to  contempt vi,         152 

Upon  what  based vi,         152 

Proceedings  on  default  of  defendant vi,        152 

On  return  of  order  to  show  cause vi,         152 

On  return  of  attachment vi,         152 

Order  for  alias  attachment *  vi,  152, 153 

Order  directing  suit  on  bond,  and  its  eflFect vi,         153 

Damages  vi,         153 

How  assessed,  recovered  and  applied vi,         154 

Action  against  officer vi,         154 

Nature  and  extent  of  punishment vi,        154 

What  punishment  may  be  ordered vi,         154 
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Fine,  imprisonment,  or  both  vi,  155 

When  fine  must  be  imposed vi,  155 

,    Amount  of  fine vi,  155, 156 

When  imprisonment  only  can  be  ordered vi,  155 

Duration  of  imprisonment vi,  156 

Order  convicting  defendant  of  contempt vi,  156, 157 

Process  of  commitment vi,  157 

What  to  be  specified  therein vi,  157, 158 

Warrant  of  commitment vi,  158, 159 

Defendant,  where  confined vi,  159 

When  entitled  to  jail  liberties vi,  159 

Indictment vi,  159 

By  denial  of  a  favor vi,  159, 160 

Costs  vi,  160 

Appeals vi,  160 

Appealable  to  court  of  appeals vi,  160 

No  defense,. that  an  appeal  is  pending vi,  160, 161 

Practice  on  appeal  governed  by  Code vi,  161 

What  may  be  considered  on  appeal vi,  161 

CONTINGENT  INTEREST: 

Not  sufficient  in  ejectment v,  27 

CONTINGENT  REMAINDERMEN: 

As  defendants  in  partition v,  45 

CONTINUING  NUISANCE: 

When  action  lies  for i,  76 

When  it  may  be  removed i,  76 

CONTRACTS: 

Actions  founded  upon i,  35 

Elements  of,  what  are i,  35 

Maritime  jurisdiction  over i,  264 

Of  sale,  when  void  for  fraud i,  624,  628 

In  respect  to  water  rights  enforced  by  injunction ii,  28 

By  canal  companies  enforqed  by  injunction ii,  39 

By  municipal  corporations  not  subject  to  injunction ii,  72 

Tending  to  preserve  public  health  not  subject  to  equitable  inter- 
ference   ii,  73 

Illegal  contracts  not  enforced  by  injunction ii,  75 

Cancellation  of,  by  receivers  of  corporations ii,  256 

Waiving  contract  and  suing  in  tort ii,  357 

Waiving  tort  and  suing  on  contract ii,  359 

Complaints  on ii,  378 

How  pleaded ii,  378 

Pleading  express  contract ii,  378 

Pleading  implied  contract .■ ii,  379 

Breach  of,  how  pleaded ii,  385 

CONTROVERSIES,  SUBMISSION  OF.     (See  Submission  of  Controversy.) 
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Who  defendants  in  action  for i,  131 

When  assignor  and  assignee  may  be  joined  in  action  for i,  131 

Arrest  in  actions  for i,  608-615 

In  action  for  conversion  of  property,  attachment  may  issue ii,  131 

Demand  need  not  be  alleged  in  action  for ii,  392 

In  action  for,  bill  of  particulars  may  be  ordered ii,  348 

Married  woman  cannot  be  arrested  for  costs  in  action  for iv,  118 

CONVEYANCE  (See  Deed;  Execution): 

By  sheriff  of  real  estate  sold  under  execution iv,  84 

May  be  compelled  by  mandamus iv,  84 

By  whom  executed iv,  j<5 

By  deputy  in  the  name  of  the  sheriff iv,  f6 

To  whom  executed iv,  f 6 

To  assignee  of  certificate  of  sale iv,  86 

To  third  party  with  consent  of  creditor  is  valid iv,  86 

.  Compelling  purchaser  to  take iv,  86 

Form  and  contents iv,  86 

Alteration  and  correction  of iv,  87 

To  what  time  the  deed  relates iv,  88 

Effect  of iv,  88 

Setting  aside iv,  89 

Appointing  referee  to  execute iv,  203 

On  sale  in  foreclosure v,  224 

Effect  of,  in  partition v,  130 

CONVICTS: 

Action  by,  when  suspended i,  108 

How  sued i,  127 

When  he  cannot  assign  right  of  action i,  95 

Forfeits  civil  rights,  public  offices  and  private  trusts i,  108 

Security  for  costs  required  in  action  by  . . .    ii,  5(18 

Persons  convicted  of  a  felony  disqualified  as  witnesses ii,  6,')7 

COPIES: 

Making  copies  of  pleadings ii,  3()2 

Importance  of  correct  copies  of  pleadings ii,  302 

Defect  in  copy  pleading  not  cured  by  original ii,  302 

Setting  out  copies  of  instruments  for  payment  of  money ii,  327 

When  inspection  of  copies  will  be  ordered  instead  of  discovery  of 

originals ii,  547 

Proof  of  records  by  sworn  copies ii,  654 

COPY  OF  ACCOUNTS  (See  Pleadings): 

Demand  of  account ii,  345,  410 

Demand,  how  made ii,  345 

Demand,  when  made ii,  345 

Effect  of  demand ii,  345 

Form  of  account ii,  345 

Contents  of ii,  345 

Terlflcation  of ii,  346 
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Procuring  further  account ii  346 

When  further  account  is  obtainable ii,  346 

Proceedings  to  obtain  order  lor ii,  346 

When  application  may  be  made ii,  346 

Papers  on  wliich  to  apply ii,  346 

Form  and  contents  of  the  order ii,  346 

Effect  or ,.. ,  ii,  346 

Neglect  to  serve ii,  347 

Effect  of  neglect  to  serve ii,  347 

Proceedings  to  exclude  evidence ii,  347 

COPYRiaHTS: 

Federal  courts  have  exclusive  jurisdiction  of ii,  51,  69 

Infringement  of,  how  restrained ii,  51 

Infringement  of,  cannot  be  restrained  by  courts  of  this  State ii,  69 


COKONBRS : 

When  to  act  as  sheriff 

Service  of  process  by 

When  to  execute  order  of  arrest 
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CORPORATE  ELECTIONS: 

Power  of  supreme  court  over i,  299-301 

CORPORATIONS: 

Suits  by  and  against  corporations i,  99 

Suits  by  foreign  corporations i,  99 

Suits  by  domestic  corporations i,  101 

Municipal  corporations,  how  sued i,  122 

Foreign  corporations,  how  sued i,  122 

Security  in  action  by  ^reign  corporation  as  plaintiff i,  99 

Domestic  corporations,  how  sued i,  123 

Agent  of  foreign  corporation  may  sue  in  own  name i,  100 

Towns,  how  sued i,  122 

Right  to  security,  how  waived i,  100 

Joint-stock  companies i,  123 

Religious  society  to  sue  in  corporate  name i,  101 

Usurpation  of  corporate  rights  may  be  restrained ii,  55 

Injunction  may  issue  before  answer ii,  56 

Jurisdiction  of  supreme  court  over  officers  of ii,  56 

On  whose  application  court  may  assume  control  over ii,  56 

Officers  of  moneyed  corporations  restrained,  when ii,  56 

Municipal,  restrained,  when ii,  56,  72 

Alienation  of  corporate' property  restrained,  when ii,  56 

Payments  of  dividends  by,  may  be  enjoined,  when ii,  56 

Holding  of  corporate  elections  cannot  be  restrained ii,  72 

Who  may  grant  injunctions  against ii,  95 

Notice  of  application  for  injunction  against ii,  96 

Security  required  on  injunction  against ,  ii,  96 

When  corporations  may  disregard  injunction ii,  109 

When  attachment  may  issue  against  foreign ii,  131 
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Attachment  will  not  issue  against  domestic ii,  141 

Receiver  may  be  appointed  when  corporation  dissolved,  insolvent, 

or  in  danger  of  insolvency ii,  203 

Receiver  may  be  appointed  when  corporation  has  forfeited  its  cor- 
porate rights ii  203 

In  what  cases  receiver  of,  appointed ii,  211 

Powers  and  duties  of  receivers  of ii,  254 

Verification  of  pleading  by  officer  of ii,  342 

Complaints  by  or  against ii,  376 

Fact  of  incorporation,  how  proved , ii,  641,  647 

Execntion  against iv,  205 

Proceedings  on  return  of  execution  unsatisfied iv,  134, 205 

Cannot  be  attached  for  contempt iv,  206 

Sequestration  of  property  of iv,  202,  205 

Obedience  to  judgment,  how  compelled iv,  206 

Direction  to  corporation  deemed  a  direction  to  its  ofScers iv,  206 

Judgments  against,  not  enforced  by  supplementary  proceedings  . .  iv,  134 

Examination  of,  in  supplementary  proceedings iv,  158 

May  be  sued  in  ejectment v,  7 

Proceedings  against,  in  equity vi,  250 

Actions  by vi,  287, 289 

Actions  against vi,  292,  294 

May  be  punished  for  violating  injunction  order vi,  131 

Dissolution  of vi,  269, 270 

CORPORATIONS  AND  OFFICERS: 

Power  of  supreme  court i,  301 

Officer,  when  liable  to  arrest i,  619, 634 

Actions  against,  when  barred i,  53 

Municipal  corporations i,  122 

Foreign  corporations,  how  sued i,  122 

Domestic  corporations i,  123 

Corporations,  how  to  sue i,  99 

Foreign  corporations,  how  to  sue i,  99 

Domestic  corporations,  how  to  sue i,  101 

Service  of  summons  on  corporations,  how  made i,  512 

CORRECTION: 

Of  report  of  referee iii,  333 

When  the  court  may  correct  report  of  referee iii,  333 

When  the  court  may  send  back  report  to  referee  for iii,  334 

COSTS  (See  Fees  and  Costs)  : 

In  action  in  which  attachment  has  issued ii,  200 

Additional  allowance  to  plaintiff ii,  200 

Further  allowance,  when  granted ii,  200 

When  attachment  set  aside,  no  extra  allowance  can  be  given ii,  201 

Need  not  be  demanded  in  pleading ii,  402 

When  imposed  on  amendment  of  pleading. ii,  501 

Must  be  inserted  in  order  dismissing  complaint ii,  515 

Offer  of,  before  applying  to  consolidate  actions ii,  558 
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Liability  of  attorney  for ii,  570 

Where  tender  has  been  made  and  accepted ii,  585 

Where  tender  has  been  made  and  not  accepted ii,  586 

On  discontinuance ii,  600-607 

General  principles  governing  allowance  of iii,  453 

Right  to,  on  what  founded iii,  453 

At  common  law iii,  453 

In  chancery iii,  454 

Eeasons  for  allowing iii,  454 

Costs  under  the  Code iii,  454 

Of  what  composed iii,  455 

What  statute  controls  allowance  of iii,  4i"iG 

Interlocutory  and  final  costs  distinguished iii,  4i'i6 

On  dismissal  of  proceedings  for  want  of  jurisdiction iii,  4,"i7 

After  trial  on  improper  or  unauthorized  pleadings iii,  4fJ7 

In  actions  pending  in  1848 iii,  457 

Defendant  entitled  to,  when  plaintiff  is  not.' iii,  458i 

When  several  defendants  entitled  to  several  bills  o£  cost iii,  458 

When  neither  party  entitled  to   - iii,  459 

On  discontinuance  in  foreclosure,  costs  discretionary iii,  459 

When  and  what  costs  allowed  on  entry  or  judgment iii,  460 

Costs  when  title  to  land  is  in  question iii,  460 

Construction  of  the  term  "  title  " iii,  460 

When  the  title  of  land  is  in  question , iii,  460 

Evidence  that  title  was  in  question  on  trial iii,  460, 4(32 

When  title  arises  on  the  pleadings iii,  461 

When  title  arises  on  the  evidence iii,  462 

Procuring  proof  that  title  to  land  was  in  question  on  the  evidence,  iii,  462 

Costs  in  replerin iii,  463 

Costs  in  replevin  limited  by  amount  of  recovery iii,  463 

Where  verdict  is  for  plaintiff  as  to  part  of  property  and  for  defend- 
ant for  residue iii,  464 

iCosts  in  actions  for  injuries  to  the  person  or  character iii,  464 

Costs  allowed  of  course  to  plaintiff  in  actions  for  assault  and  bat- 
tery, false  imprisonment,  etc iii,  464 

In  action  for  tort  where  recovery  less  than  $50 iii,  464 

In  actions  for  tort  in  the  marine  court iii,  464 

Costs  when  justices'  courts  hare  no  jurisdiction iii,  465 

In  what  actions  a  justice  has  no  jurisdiction iii,  465 

Costs  where  the  justice  has  no  jurisdiction  and  the  amount  recov- 
ered is  less  than  $50 iii,  465 

Eight  to  cost  does  not  depend  on  attempt  to  bring  the  action  in 

justices'  courts iii,  466 

Adjudication  of  justice  on  the  question  of  amount  conclusive. . . .  iii,  466 

Where  plea  of  title  is  interposed  in  justice's  court iii,  467 

Costs  in  actions  to  recover  money  only iii,  467 

Plaintiff  entitled  to  costs  as  of  course  if  he  recover  $50 iii,  467 

Amount  of  recovery,  how  estimated  in  determining  right  to  costs,  iii,  468 

To  defendant  on  recovery iii,  468 
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When  action  on  bond,  etc.,  is  unnecessarily  severed iii,  468 

Adding  interest  on  recovery  from  time  of  verdict  or  report  until 

final  entry  of  judgment iii,  468 

Separate  issnes iii,  468 

Each  party  entitled  to  costs  on  separate  issues  found  in  his  favor. .  iii,  468 

Where  there  are  several  defendants iii,  469 

Defendants  appearing  by  one  attorney  entitled  to  but  one  bill  of 

costs iii,  469 

Defendants  necessarily  interposing  several  answers  entitled  to  costs 

of  same iii,  470 

Where  defendants  appear  by  attorneys  who  are  partners iii,  470 

Where  defendants  appear  by  separate  attorneys  and  interpose  sep- 
arate defenses iii,  470 

Where  defendants  appearing  by  different  attorneys  unite  in  one. .  iii,  470 

Where  two  actions  are  heard  together iii,  470 

Plaintiff  recovering  but  one  judgment  entitled  to  but  one  bill  of 

cost iii,  470 

On  default  of  one  of  several  defendants iii,  471 

Eqnity  saits;  or  for  special  relief iii,  471 

Costs  in  equity  discretionary iii,  471 

Rules  governing  allowance  or  refusal  of  costs  in  equity  . . . . , i'i,  472 

Prevailing  party  prima  facie  entitled  to  costs iii,  472 

Neither  party  allowed  costs  when  both  in  fault iii,  472 

Where  each  party  makes  an  unfounded  claim  no  costs  allowed 

either iii,  472 

Where  nature  of  action  shows  good  faith  in  bringing  action,  neither 

allowed  costs  against  the  other iii,  473 

Costs  not  allowed  plaintiff  m  two  actions  where  one  would  have 

been  suflBcient iii,  473 

Not  allowed  where  relief  could  have  been  obtained  on  petition  or 

affidavit iii,  473 

Where  demurrer  is  delayed  until  trial '. iii,  473 

When  defeated  party  allowed  costs  in  equity iii,  474 

In  creditors'  action iii,  474 

On  demurrer iii,  475 

In  divorce iii,  475 

In  action  for  dower iii,  475 

Where  defeated  party  is  guilty  of  fraud iii,  475 

Where  charge  of  fraud  is  unfounded iii,  476 

In  action  of  interpleader iii,  476 

In  mortgage  cases iii,  477 

In  partition iii,  477 

In  actions  brought  to  quiet  title iii,  478 

In  actions  for  specific  performance .  iii,  478 

In  actions  by  or  against  trustees iii,  479 

In  action  for  the  construction  of  a  will iii,  480 

In  actions  against  municipal  corporations iii,  481 

Bate  and  amount  of  costs iii,  481 

Before  notice  of  trial iii,  481 
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Where  more  than  one  defendant  is  necessarily  served  with  pro- 
cess   ■ iii,  482 

Costs  of  defendant  before  notice  of  trial iii,  482 

Where  complaint  is  dismissed  for  want  of  prosecution  before  notice 

of  trial iii,  482 

After  notice  and  before  trial iii,  483 

For  attending  and  taking  deposition  of  witness iii,  483 

For  attending  to  perpetuate  testimony , iii,  483 

For  drawing  interrogatories  to  annex  to  commission iii,  483 

For  attending  examination  of  party  before  trial iii,  483 

For  appointment  of  guardian  of  infant  defendant iii,  483 

Trial  fees,  when  allowed iii,  484-488 

Amount  of  trial  fee iii,  4H4 

Term  fees,  when  .and  when  not  allowed iii,  486,  489 

(See  Term  Fees.) 

When  the  right  to  term  fees  accrues iii,  486 

Only  five  term  fees  allowable iii,  486 

Term  fees  in  city  court  of  Brooklyn iii,  488 

Term  fees  in  court  of  appeals iii,  488 

Costs  after  granting  of,  and  previous  to  new  trial iii,  489 

Double  and  treble  costs iii,  489 

Eight  to  double  and  treble  costs  exists  under  Code iii,  489 

Statute  giving  double  costs  does  not  apply  to  suits  in  equity iii,  489 

Double  costs  obtained  only  on  application  to  court iii,  489, 491 

Double  costs  defined iii,  490 

Double  costs,  when  given iii,  490 

Right  to  double  costs,  how  waived iii,  490 

Treble  costs  defined iii,  491 

Treble  costs,  how  obtained  iii,  491 

Extra  allowance  as  a  rig'ht iii,  491 

In  what  actions  an  extra  allowance  is  a  right iii,  491, 494 

Amount  of  extra  allowance,  how  estimated iii,  491,  492 

Attachment  must  be  sustained  to  entitle  party  to  extra  allowance,  iii,  493 
Extra  allowance,  when  given  on  adjudication  on  written  instru- 
ment   ,•.-,. iii.  493 

Extra  allowance,  hpw  computed  in  attachment iii,  493 

Discretionary  allowance iii,  494 

In  what  cases  the  court  may  make  a  further  allowance     iii,  494 

What  are    and   what   are  not  difficult  and   extraordinary  cases 

within  the  meaning  of  section  309  of  the  Code iii,  495 

Trial  must  be  had  to  authorize  additional  allowance iii,  496 

What  is  and  what  is  not  a  trial  within  the  terms  of  section  309. . .  iii,  496 

Funds  of  infants  seldom  charged  with  additional  allowance iii,  497 

Amount  of  allowance  under  section  309  of  the  Code iii,  497 

Allowance  m  excess  of  statutory  percentage  irregular iii,  497 

Application  for  additional  allowance,  when  and  where  made iii,  497, 498 

Motion  papers  must  set  forth  grounds  for  allowance ,  iii,  498 

Counsel  fees,  when  allowed  as  costs iii,  499 

Disbursements iii,  500 
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Necessary  disbursements  may  be  taxed  as  costs iii  500 

What  charges  allowed  as  disbursements iii  500 

Fees  of  officers iii  500 

Referee's  fees iii.  50I,  549 

Stenographer's  fees    iii  501 

Witness'  fees iii  501 

Traveling  fees iii,  503 

Expenses  of  commission iii,  504' 

Other  disbursements  iii  504 

Costs  on  motions  and  special  applications iii,  505-516 

Costs  on  motion,  when  g:ranted  or  refused iii,  505-516 

Provisions  of  Code  as  to  costs  on  motion iii,  505 

To  what  motions  section  315  of  Code  applies iii,  505 

Costs  in  the  cause  explained iii,  506 

Costs  on  motion  discretionary iii,  5O6 

Not  allowed  on  ex  parte  motions iii,  506 

Not  asked  for,  not  allowed iii.  506 

Party  succeeding  in  motion  generally  entitled  to iii,  507 

Too  much  asked  in  motion  defeats  right  to  costs iii,  507 

Party  needlessly  opposing  motion  charged  with  costs iii,  507 

Party  making  unnecessary  motion  charged  with  costs iii,  508 

Not  allowed  to  either  party  where  decision  of  new  or  unsettled 

question  is  required  on  the  motion iii,  508 

Where  motion  denied  for  defective  notice iii,  509 

On  motion  to  set  aside  for  irregularity  iii,  509 

On  motion  to  vacate  ea;  parte  order iii,  509 

On  application  for  allowance iii,  509 

On  motion  for  a  discovery iii,  509 

On  motion  for  consolidation iii,  509 

On  motion  to  change  venue iii,  510 

On  motion  for  commission  to  take  testimony iii,  510 

On  order  for  payment  of  admitted  demand iii,  510 

Order  should  fix  amount  of  costs  of  motion iii,  510 

Costs  on  motioikfor  new  trial ;  iii,  448,  511,  514 

Costs  where  new  trial  is  granted  as  a  favor iii,  511 

Where  new  trial  is  moved  for  on  a  case  or  exceptions iii,  511 

Where  new  trial  is  granted  on  judge's  minutes iii,  512 

Costs  on  granting  favor iii,  512 

Adjustment  of  costs  imposed  as  a  condition  on  granting  a  favor  . .  iii,  512 

Amount  of  costs  imposed  on  granting  favor,  how  far  discretionary,  iii,  512 

General  principles  regulating  terms  imposed  on  granting  favor  . . .  iii,  513 

On  allowing  amendment  of  pleadings iii,  513 

On  granting  a  postponement iii,  514 

On  new  trial iii.  514 

On  vacating  or  setting  aside  judgments ...  iii,  515 

On  vacating  inquest iii,  515 

On  stipulation  to  try  cause  dismissed  for  neglect  to  proceed iii,  516 

On  application  for  jndgmen  t  at  general  term iii,  516 

On  submission  of  controversy  without  action iii,  516 
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On  special  verdict iii,  516 

On  verdict  su'bjeot  to  opinion  of  court iii,  516 

On  exceptions  heard  at  general  term iii,  516 

Costs  on  appeals iii,  517-525 

General  principles  relating  to  costs  on  appeal iii,  517 

When  costs  on  appeal  are  discretionary iii,  334, 517 

When  costs  on  appeal  are  a  matter  of  right iii,  517 

When  successful  party  entitled  to  separate  bills  of  cost iii,  517 

Rules  regulating  discretion  in  granting  costs  on  appeal iii,  517 

Generally  awarded  against  appellant  when  unsuccessful iii,  517 

Q-enerally  awarded  to  successM  party iii,  518 

When  new  trial  ordered,  costs  must  abide  event  of  action iii,  518 

What  included  in  costs  when  new  trial  ordered iii,  518 

On  partial  success  of  appellant,  neither  party  allowed  costs iii,  518 

When  judgment  reversed  on  points  which  might  have  been  raised 

in  court  below iii,  518 

Where  judgment  is  affirmed  as  to  one  of  two  defendants  and 

reversed  as  to  other iii,  518 

Double  costs  not  granted  to  appellant iii,  518 

Respondent  entitled  to  double  costs  below  may  have  double  costs 

on  appeal iii,  519 

Allowance  of  treble  costs  on  appeal iii,  519 

Extra  allowance  not  granted  by  appellate  court iii,  519 

On  dismissal  of  appeal iii,  519, 521, 522 

On  appeals  to  coort  of  appeals iii,  519 

Provisions  of  Code  as  to  costs  apply  to  court  of  appeals iii,  520 

Damages  for  delay,  obtainable  on  appeal  from  judgment  only iii,  520 

Amount  awarded  as  damages  for  delay iii,  520 

Only  ten  term  fees  allowed  in  court  of  appeals iii,  520 

Return  must  be  filed  before  term  fees  allowed iii,  520 

Amount  of  costs  on  affirmance  or  reversal  in  court  of  appeals iii,  520 

On  dismissing  appeal  in  court  of  appeals iii,  521 

On  appeals  to  general  term iii,  521 

On  appeals  from  judgment  to  general  term , iii,  521 

On  appeals  from  order  granting  new  trial iii,  521 

On  appeals  from  order  on  demurrer iii,  522 

On  appeals  from  special  proceedings iii,  522 

On  appeals  from  orders  to  general  term iii,  522 

On  dismissal  of  appeal  to  general  term iii,  522 

On  appeals  from  justices'  courts iii,  523 

On  offer  of  compromise  by  respondent  and  non-acceptance iii,  523 

On  offer  of  compromise  and  acceptance iii,  •    523 

Where  no  offer  of  compromise  is  made iii,  523 

When  appellant  not  entitled,  respondent  entitled  to  costs  of  appeal,  iii,  523 

What  costs  appellant  may  tax  when  successful  on  appeal iii,  523 

What  fees  and  costs  allowed  on  appeal  to  party  entitled iii,  523 

To  appellant  on  reversal iii,  524 

To  respondent  on  affirmance iii,  524 

Where  judgment  affirmed  in  part  and  reversed  in  part iii,  524 
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On  dismissal  of  appeal  for  want  of  prosecution iii^  524 

On  reversal  for  error  of  fact,  costs  discretionary iii^  524 

Statement  wherein  judgment  should  be  more  favorable  to  appellant  iii,  524 

When  costs  are  a  matter  of  right iii^  525 

Where  appeal  is  transferred  to  supreme  court iii^  525 

Costs  on  settlement  before  judgment iii^  526 

Costs  against  defendant  on  settlement iii,  526 

Extra  allowances  on  settlement  before  judgment iii,  526 

Costs  on  discontinuance iii,  526 

Plaintiff  generally  required  to  pay  costs  on  discontinuance iii,  526 

On  discontinuance  before  appearance  no  costs  imposed iii,  527 

On  discontinuance  after  appearance iii,  527 

When  plaintiff  may  discontinue  without  costs , iii,  527, 529 

On  discontinuance  of  action  against  one  of  several  defendants . . .  iii,  529 

Liabilities  of  paktiotjlae  persons  for  costs iii,  530 

Who  liable  for  costs,  and  when iii,  530 

Liability  of  trustees  for  costs iii,  530 

Who  are  trustees iii,  530 

When  trustees  are  charged  with  costs iii,  530 

How  trustees  must  sue  to  avoid  personal  liability  for  costs iii,  531 

When  receiver  liable  for  costs iii,  531 

When  executor  or  administrator  liable  for  costs iii.  531, 532 

Trustee,  how  charged  with  costs iii,  532 

Costs  against  estates  of  deceased  persons iii,  532 

When  executors  and  administrators  are,  and  when  not  liable  for 

costs iii,  532,  533 

Costs  in  equitable  actions  against  executors  discretioflary iii,  533 

Time  and  mode  of  presentation  of  claim,  to  charge  executor  with 

costs iii,  533 

What  resistance  of  claim  against  estate  deemed  unreasonable  ....  iii,  534 

What  deemed  unreasonable  neglect iii,  634 

What  refusal  to  refer  necessary  to  charge  executor  with iii,  535 

Costs  against  estate,  how  allowed iii,  535 

Referee  no  power  to  allow  costs  against  executor  or  estate iii,  535 

Certificate  of  judge  trying  cause,  when  necessary iii,  535 

Costs  against  infant  plaintiffs iii,  536 

Costs  against  infant,  enforced  against  guardian iii,  536 

When  paid  out  of  fund  of  infant iii,  536 

When  infant  becomes  of  age  before  termination  of  suit iii,  536 

When  court  directs  a  discontinuance  of  suit iii,  537 

Extra  allowance  rarely  granted  against  infant iii,  537 

Liability  of  people  for  costs iii,  537 

Liability,  where  private  person  is  joined  with  people  as  plaintiff  . .  iii,  537 

Where  people  are  only  nominally  plaintiffs iii,  537 

Liability  of  assignees  pending  suit iii,  537 

Assignee  of  cause  of  action  pending  suit  liable  for iii,  538 

Liability  of  assignee  in  trust  for  benefit  of  third  person iii,  538 

Liability  of  assignee  of  interest  in  demand  as  collateral  for  a  debt  iii,  538 

Liability  extends  to  costs  before  as  well  as  subsequent  to  assignment  iii,  538 
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Liability  of  attorneys  for  costs iii,  538 

Liability  of  attorney,  where  defendant  entitled  to  security  for. . .  iii,  538 

When  attorney  liable  for  costs  of  non-resident  plaintiff iii,  539 

Attorney  commencing  action  without  authority iii,  539 

Arising  from  gross  negligejice  or  fraud  of  attorney iii,  539 

Attorney  and  counsel  fees iii,  540 

Attorneys'  fees,  how  regulated iii,  540 

Old  fee  bill  abolished iii,  540 

Compensation  of  attorney  a  matter  of  agreement iii,  540 

Attorney  may  stipulate  to  receive  share  of  proceeds  of  action  as 

fees iii,  540 

Agreement  by  attorney  to  indemnify  cUent  against iii,  540 

Attorney  may  purchase  judgment iii,  540 

Power  of  court  over  agreements  between  attorneys  and  client. . .  iii,  540 

Agreement  that  fees  shall  depend  on  recovery,  valid iii,  541 

Right  of  attorney  to  sue  for  his  fees iii,  541 

Attorney's  lien  for  costs iii,  541 

Lien  of  attorney  for  costs  not  abolished  by  Code iii,  541 

To  what  the  lien  attaches iii,  541 

Extent  of  attorney's  lien  for  costs iii,  542 

Lien,  how  destroyed  or  suspended iii,  542, 

Eights  of  lien  against  third  parties iii,  542 

Lien,  how  enforced iii,  543 

i         Eeference  to  determine  existence  and  extent  of  lien iii,  544 

Fees  or  offioees  of  the  court.     (See  Fees.) iii,  545 

Fees  of  the  court iii,  545 

Fees  of  sheriff iii,  546 

Fees  of  referees iii,  549 

Adjustment  Of  costs iii,  551 

Proceedings  on  adjustment iii,  551 

By  whom  adjusted iii,  551,  586 

Duty  of  clerk  to  adjust  costs  on  judgment iii,  551 

Interlocutory  costs  adjusted  by  judge iii,  552 

Pinal  costs  adjusted  by  clerk iii,  552 

In  special  proceedings  adjusted  by  clerk iii,  552 

Notice  of  adjustment iii,  552 

Length  of  notice  of  adjustment iii,  552, 586 

.  Items  of  costs  and  disbursements  must  be  served  with  notice iii,  552 

Who  entitled  to  notice  of  adjustment iii,  552 

Time  of  notice iii,  553 

Effect  of  omission  of  due  notice iii,  553, 587 

The  adjustment iii,  553 

Proceedings  on  adjustment iii,  553 

Objiections  to  notice  should  be  taken  at  once iii,  553 

Duty  of  clerk  to  examine  items  charged iii,  554 

Mode  of  stating  items  of  disbursements iii,  654 

Affidavit  of  costs  and  disbursements iii,  554 

Objections  to  affidavits,  or  to  items  of  costs,  etc iii,  558 

Appeal  from  adjustment iii,  558 
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Appeal  from  adjustment  by  motion  to  correct  or  set  aside  adjust- 
ment    iii,  558 

Erroneous  adjustment  not  fatal  to  judgment iii,  558 

Ke-adjustment,  when  necessary iii,  587 

Motion  for  re-adjustment  should  be  made  promptly iii,  558 

Waiver  of  errors  in  adjustment iii,  558 

"What  ■vrill  be  reviewed  on  re-adjustment iii,  559 

Decision  on  motion  for  correction iii,  559 

Costs  of  motion  for  re-adjustment iii,  559 

Appeal  from  order  to  general  term , iii,  559, 560 

Appeals  to  court  of  appeals  from  adjustment. iii,  560 

Eeferee  no  power  to  grant  costs iii,  287 

On  review  of  referee's  report,  discretionary iii,  334 

Judgment  for iii,  636 

In  supplementary  proceedings iv,  174 

To  whom  allowed iv,  174 

Amount  allowed iv,  174 

Application  for iv,  174 

Order  for  payment  of iv,  174 

Precept  for  (See  Precept  for  Costs) iv,  208 

In  what  cases  issued iv,  208 

At  what  time  issued ' iv,  209 

Proceedings  to  obtain  precept iv,  209 

Form  and  contents  of  precept iv,  210 

Security  for,  on  appeal  (See  Appeal) iv,  224 

On  appeal  to  court  of  appeals iv,  269 

No  security  required  on  appeal  to  general  term iv,  302, 332 

On  appeal  from  surrogates'  courts iv,  351 

Payment  of  costs  in  justices'  courts  before  appeal iv,  402 

Dismissal  of  appeal  for  non-payment  of iv,  462 

What  is  not  deemed  a  payment  of iv,  402 

On  appeal  to  county  court iv,  564 

Appellant's  costs  when  case  heard  on  return iv,  564 

Respondent's  costs  when  case  heard  on  return iv,  565 

When  in  the  discretion  of  the  court iv,  565 

On  new  trials  in  the  county  court iv,  565 

Taxation  of iv,  565 

Correction  of  errors  in  the  adjustment iv,  567 

When  cause  is  certified  into  the  supreme  court iv,  567 

Of  motion,  should  be  demanded  in  the  notice iv,  596 

Amount  of,  should  be  stated  in  the  orders iv,  606 

Payment  of,  under  conditional  order iv,  609 

Time  of  complying  with  orders  granted  on  payment  of iv,  609 

Setting  aside  judgment  for  improper  insertion  of  costs  in iv,  631 

Of  motion  to  set  aside  proceeding  for  irregularity iv,  640 

Of  amendment iv,  685 

On  making  entire  change  of  cause  of  action iv,  685 

On  granting  leave  to  amend  after  trial iv,  685 

On  permitting  plaintiff  to  strike  out  a  defendant iv.  685 
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COSTS —  Continued.  vol.      page. 

Ou  filing  supplementary  complaint iv,  685 

On  amending  execution iv,  686 

On  amending  complaint  in  action  of  trover iv,  686 

Eeview  of  decisions  as  to iv,  266 

Adjustment  and  taxation  of,  not  revievred  in  court  of  appeals iv,  266 

Review  of  adjustment  of,  at  special  term iv,  327 

Eeview  of  orders  as  to  extra  allowance iv,  267, 326  ^ 

When  orders  relating  to,  are  appealable iv,  326 

No  appeal  from  order  allowing  costs  on  motion iv,  326 

Security  for,  in  ejectment v,  20 

In  foreclosure .■ v,  245, 263 

In  partition v,  139 

Security  for,  in  replevin vi,  119 

In  proceedings  to  punish  for  contempt vi,  160 

In  actions  by  and  against  executors  and  administrators vi,  327,  328 

In  proceedings  against  joint  debtors,  etc vi,  343 

In  actions  by  and  against  people  of  State vi,  361,  362 

Double  costs , vi,  372 

COUNSEL  FEES: 

Not  taxed  as  costs iii,  499 

COUNTER-CLAIM: 

Leave  to  set  up,  not  necessary i,  193 

What  is  a ii,  427 

Ceeated  by  the  Code  ' ii,  427 

Embraces  both  set-ofiF  and  recoupment ii,  427 

Office  of ii,  427 

Essentials  of  ii,  428 

In  actions  on  contract ii,  429 

In  all  actions  ii,  430 

How  pleaded ii,  431 

Test  of  sufficiency  of ii,  431 

Form  of  pleading '. .  ii,  431 

Is  in  effect  a  complaint  in  a  cross-action ii,  431 

Rules  as  to  a  statement  of  facts  in  complaint  apply  to ii,  431 

Each  counter-claim  or  defense  must  be  separately  pleaded ii,  299 

Reply  to ii,  440 

What  may  be  inserted  in  an  answer  as ii,  440 

May  be  pleaded  in  reply ii,  442 

Motion  for  judgment  on,  on  failure  to  reply ii,  444,  520 

Admission  of,  by  plaintiff,  and  judgment  for  excess  of  his  claim .  .  ii,  519 

Effect  of,  on  a  discontinuance   , .  ii,  600 

Judgment  on,  admitted iii,  641,  642 

Amendment  setting  up  counter-claim,  when  allowed iv,  660 

In  ejectment v,  11 

COUNTERMAND : 

Of  notice  not  allowed  without  payment  of  costs iv,  597 

Adverse  party  may  take  a  dismissal  of  motion,  after  countermand 

of  notice ....          iv.  597 
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COUNTIES : 

How  they  may  sue  or  be  sued. 

How  made  defendants 

Service  of  summons  on 


VOL. 

i. 


COUNTIES  AND  TOWNS: 

Are  quasi  corporations v: 

How  counties  and  towns  may  sue v: 

How  sued V 

COUNTS : 

Former  rules  of  pleading  by 

Old  practice  of  pleading  by,  abolished 

COUNTY  COURTS: 

Organization 

Early  court  in  this  State 

Court  before  1846 

Under  constitution  of  1846 * 

Present  organization 

JtTEISDIOTION  OF  OO0RT 

Early  jurisdiction 

Jurisdiction  before  1846 

General  jurisdiction 

Special  jurisdiction 

Appellate  jurisdiction  

Proceedings  on  appeal 

Jurisdiction  under  constitution  of  1846 

In  special  cases 

Equity  jurisdiction 

Appellate  jurisdiction 

Jurisdiction  under  the  Code 

Present  jurisdiction 

Present  jurisdiction  in  general 

Present  original  jurisdiction 

Present  appellate  jurisdiction 

Powers  or  the  court 

Of  the  early  court 

Powers  before  1846 

Powers  of  the  court 

Powers  of  the  judges 

Powers  under  constitution  of  1846 

Powers  in  general 

To  grant  new  trials 

Present  powers  of  the  court 

Present  powers 

Powers  of  judges 

Proceedings  in  county  court 

Acknowledgments 

In  proceedings  in  supreme  court 

Guardian  ad  litem 

Ordering  further  account 
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Supplementary  proceedings i,  395 

Fraudulent  judgments i,  395 

Assignees  for  benefit  of  creditors i,  395 

Bail  in  criminal  cases i,  395 

Vacating  arrests i,  395 

Taxing  costs i,  395 

Officers  of  the  court i,  396 

Early  courts i,  396 

Court  before  1846 i,  396 

Sheriff i,  396 

Olerk i,  396 

Under  constitution  of  1846 i,  396 

In  general 1,  396 

Crier i,  397 

Present  courts i,  397 

Terms  and  judoments  . .- i,  397 

Early  courts i,  397 

Courts  before  1846 i,  397 

Terms  of  court  i,  397 

Judgments i,  398 

Courts  "under  constitution  of  1846 i,  398 

Terms  of i,  398 

Judgments  before  1846 i,  399 

Present  courts i,  399 

Removal  of  causes  into  or  from i,  399 

Early  courts i,  399 

Courts  before  1846 1,  399 

Under  the  constitution  of  1846 i,  400 

Removal  of  causes  into , i,  400 

Removal  of  causes  from i,  400 

Present  courts i,  400 

Their  practice i,  400 

Rules  and  calendars i,  401 

Early  courts i,  401 

Court  before  1846 i,  401 

Under  the  constitution  of  1846 i,  401 

Present  practice i,  401 

Kules  i,  401 

Calendars i,  401 

Appeals i,  402 

Early  courts i,  402 

Before  1846 i,  402 

Appeals  to i,  402 

Appeals  from i,  402 

Under  constitution  of  1846 ' i,  403 

Appeals  in  general i,  403 

Appeals  from,  to  gupreme  court i,  403 

Appeals  to,  from  justice's  court. . 1,  403 

Appeals  in  special  proceedings i,  408 
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Present  practice  on  appeals i,  403 

Appeals  from iv,  341 

Appeals  to iv,  368 

COUNTY  JUDGES : 

May  grant  order  of  arrest i,  635 

County  judges  may  make  orders  in  supreme  court  actions i,  308 

Genera!  powers  of  county  judges i,  394, 395 

Cannot  hear  motion  to  vacate  arrests  in  supreme  court  actions.  ...  i,  395 

May  tax  costs  under  the  old  fee  bill i,  395 

Powers  as  to  general  assignee i,  395 

May  grant  order  for  publishing  summons i,  523 

Powers  as  to  supplementary  proceedings i,  395 

When  disqualified,  must  certify  cause  to  supreme  court i,  400 

Acts  as  surrogate i,  404 

Election  and  compensation i,  •  383 

■    When  he  may  grant  attachment ii,  144 

Cannot  grant  orders  on  notice ii,  144 

Power  of,  to  punish  for  contempt iv,  164 

COURTS: 

Powers  in  legal  action  terminate  with  judgment,  etc i,  12 

Jurisdiction  of  State  courts i,  4.3 

Jurisdiction  of  superior  and  inferior  courts i,  43 

Courts  having  exclusive  or  concurrent  jurisdiction i,  44 

Not  ousted  of  jurisdiction  by  agreement  of  parties i,  45 

When  judge  of,  cannot  sit i,  46 

Of  courts  generallt i,  221 

What  is  a  court?  Defined i,  221 

General  division  of  courts i,  221 

Essentials  of  every  court i,  222 

Names  of  courts  of  tliis  State i,  2;<2 

Of  courts  of  law i,  2'l3 

Aula  regia , i,  2;!3 

Division  of  English  courts i,  2^4 

Corresponding  courts  in  this  State,  prior  to  Code i,  224 

Courts  of  equity i,  %'t5 

Old  court  of  chancery i,  2^5 

Kecognitions  under  colonial  gorernmeut  and  State  constitution  i,  2:<!5 

Merger  of  court  in  supreme  court i,  225 

Organization  of  courts i,  2^€ 

Powers  of  courts  and  judges i,  2:^6 

Power  whence  derived i,  2'.i6 

How  determined i,  22,7 

Powers  incidental  to  all  courts,  of  record i,  237 

Powers  to  punish  for  contempt i,  227 

Terms  and  vacations i,  227 

Terms  of  court i,  227 

Vacations  of  court i,  228 

Mode  of  holding  courts i,  228 
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Sittings  must  be  public 

Non-judicial  days 

DlSOONTINUANOE  AND   IREBGULAEITT 

Tacancy  in  office 

Failure  to  hold  terms , . 

Immunities  and  liabilities  of  judges 

Errors  of  judgment  , 

Exemption  from  censure  and  reproach 

Indictment  or  impeachment  of  judge  for  cormption 

Failure  to  adjourn 

Sheriff  as  officer  of  court 

Clerks  of  the  courts 

How  elected  or  appointed 

Nature  and  duties  of  office 

Reporters,  appointment  and  duties 

Stenographers,  appointment  and  duties  of  office 

Criers,  appointment  and  duties 

Commissioners  of  deeds,  and  powers 

Notary  public  and  powers 

Officers  in  United  States  service 

Courts  of  law,  as  they  existed  prior  to  1846 

Courts  of  equity  prior  to  1846 

In  which  partition  may  be  brought v, 

COURT  OP  APPEALS  (See  Appeals)  : 

Organization 

Early  court  of  last  resort 

Court  of  errors  before  1846 

Court  under  constitution  of  1846 

Present  organization 

Its  jurisdiction 

Jurisdiction  before  1846 

Jurisdiction  under  constitution  of  1846  

Present  jurisdiction 

Powers  or  court 

Powers  before  1846 

Under  constitution  of  1846 

Present  powers 

Officers  op  the  court 

Officers  before  1846 

Under  constitution  of  1846 

Present  officers 

Terms  of  the  court 

Terms  of  court  before  1846 

Under  constitution  of  1846 : 

Present  rule  as  to  terms  . , 

Rules  and  calendars 

Rules,  etc.,  before  1846 

Under  constitution  of  1846 

Present  rules  and  calendar 
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Judgments  of  the  court  

Before  1846 

Under  constitution  of  1846 

Present  practice 

Remittitur  and  enforcement 

Practice  before  1846 , 

Under  constitution  of  1846 

Present  practice 

Appeals  to 

May  amend  matters  brought  before  it  for  review . 

May  correct  clerical  error  in  case 


VOL. 


COURTS  OF  EQUITY : 

Origin  of 

Under  colonial  and  State  constitution 

Merger  in  supreme  court 

COURT  OF  ERRORS.     (See  Court  of  Appeals.) 

COURTS  OF  LAW : 

Origin  of 

Practice  at  law  prior  to  1846 

Old  practice,  how  far  retained 

Union  of,  with  equity 

COVENANTS : 

Breach  of,  not  restrained,  where  liquidated  damages  given ii, 

Breach  of  negative  covenants  may  be  restrained 

Breach  of  affirmative  covenants  cannot  be  restrained 

When  injunction  will  not  issue  to  enforce  performance  of 

In  restraint  of  trade,  generally  void 

Not  to  exercise  trade  within  limited  time 

CREDIBILITY : 

Usually  a  question  for  the  jury 

When  court  should  charge  as  to  credibility  of  witness 

CREDITOR  (See  Redemption)  : 

Right  of  creditor  to  redeem 

Evidences  of  judgment  creditor's  right  to  redeem 

Evidences  of  right  of  creditor  by  mortgage 

Effect  of  redemption  by 
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CREDITOR'S  BILL: 

Leave  to  file,  not  necessary. 

In  aid  of  action  at  law 

Interest  of  debtor  under  executory  contract  reached  by. 

Supplementary  proceedings  a  substitute  for 

Nature  of  the  eemedt 

Former  court  of  chancery  had  jurisdiction  of 

Provisions  of  Revised  Statutes 

Object  and  intent  of  provisions 

Remedy  afforded  to  creditor  by 
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Eemedy  under  the  Code v,        640 

Former  action  still  in  force v,         640 

Portion  of  statute  repealed  by  Code v,         640 

Proceedings  to  be  adopted  under  Code v,  640.  641 

What  plaintifiF  may  obtain  in v,         641 

To  what  cases  confined  under  Code v,         641 

Action  by  creditor  without  judgment v,         641 

When  the  action  lies v,         641 

When  the  ri^ht  of  action  depends  upon  the  return  of  an  exe- 
cution unsatisfied v,         641 

Proceeding  in  such  case  purely  under  the  statute   v,         641 

Essential  condition  to  right  of  action v,  641,  642 

Remedy  at  law  upon  the  judgment  must  be  exhausted v,  641,  642 

Rule  unchanged  by  the  Code v,          642 

When  the  right  of  action  does  not  depend  on  the  return  of  au 

execution , v,        642 

Aid  of  court  to  remove  incumbrances v,          642 

What  party  must  show  to  be  entitled  to  such  aid v,         642 

That  property  has  been  made  subject  to  the  lien  of  his  judgment. .  v,         642 

Lien,  how  effected  on  real  estate v,         642 

G-oods  and  chattels v,         642 

Return  of  execution  unsatisfied  necessary v,         642 

Sale  by  referee,  or  assignment  to  receiver v,  642, 643 

Creditor  entitled  to  relief  on  establishing  lien v,         643 

Simple  contract  creditor  cannot  maintain  action v,          643 

Enforcing  justice's  judgment  by v,         643 

Creditor  may  abandon  supplementary  proceedings  and  commence 

action • v,         643 

Parties v,         643 

Plaintiffs v,         643 

One  creditor  may  commence  action  for  all v,         644 

In  what  cases  proper 1 v,         644 

Assignor  or  assignee  of  debt  as  plaintiff v,         644 

Different  judgment  creditors  uniting  as  plaintiffs v,  644,  645 

One  of  several  co-sureties v,         645 

Defendants v,         645 

General  rule  as  to v,         645 

All  the  parties  against  whom  the  judgment  was  recovered v,         645 

Exception  when  a  party  is  insolvent „ v,         645 

Assignee,  when  made  defendant v,  645,  646 

Assignee  of  mortgage v,         646 

Grantees  of  debtor  may  be  joined  with  grantor v,         646 

Trustees,  when  necessary  parties v,         646 

Husband  and  wife  as  defendants v,         646 

Parties  defendant  in  action  to  set  aside  assignment v,  646,  6^17 

In  action  to  establish  assignment v,         647 

In  suit  to  set  aside  liens v,         647 

Debtor  to  judgment  debtor  as  defendant v,         647 

Judgment  creditor  of  a  foreign  oorpor.ntion v,  647,  648 
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New  parties v,  648 

Other  creditors  coming  in  and  proving  claims v,  648 

Practice  and  proceedings  in  the  action v,  648 

Action,  liow  commenced v,  648 

A  proceeding  to  carry  out  an  existing  judgment v,  648 

Leave  to  commence  action  unnecessary v,  648 

Commenced  as  equitable  actions  generally v,  648 

Notice  of  Us  pendens  when  to  be  filed v,  648 

Pleadings v,  648 

Under  former  practice v,  648,  649 

Complaint  in  action  under  Code v,  649 

Averments  in  complaint v,  649 

When  action  is  against  debtor  and  fraudulent  assignee v,  649, 650 

Complaint   suflBcient  if  it  complies  with  Code  and  provisions  of 

Revised  Statutes v,  650 

Averment  as  to  insolvency v,  650 

Allegations  as  to  discovery  unnecessary v,  650 

Statements  in  complaint  must  be  positive v,  650 

As  to  fraudulent  assignment  or  transfer v,  650,  651 

Allegations  as  to  fraud v,  651 

Prayer  of  complaint v,  651 

Verification  of  complaint  optional  with  plaintiff v,  651 

Answer v,  651 

What  may  be  set  up  in v,  651 

Injunction v,  652 

Plaintiff  entitled  to  injunction  order v,  652 

When  obtained v,  552 

Application  for,  where  made   v,  652 

Injunction,  when  made  absolute v,  552 

Where  defendant  fails  to  appear  v,  .652 

Effect  of  injunction v,  652 

Eeceiver v,  652 

Motion  for  appointment  of v,  652 

Effect  of  not  moving  for v,  652 

When  to  move   v,  652,  653 

Examination  of  judgment  debtor  and  witnesses v,  653 

Practice  on v,  653 

Assignment  and  delivery  of  property  to  receiver v,  653 

Trial v,  653 

Judgment v,  653 

Procedure  on  obtaining v,  653 

Porm  and  substance  of v,  653 

Where  action  is  by  creditor  on  his  own  behalf v,  653,  654 

Motion  for  judgment  and  appointment  of  receiver v,  654 

Receiver  directed  to  sell  real  estate,  etc v,  654,  655 

Enforcing  judgment  by  execution v,  655 

Proceedings  on  default v,  655 

Tender  of  debt  and  costs v,  655 

Dismissal  of  complaint  on  tender  of v,  655 
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Mode  of  tender v  655 

Discontinuance v,  655 

Creditor  may  discontinue  any  time  before  judgment v,  655 

What  property  may  be  applied  in  satisfaction  of  debts v,  655 

Rules  under  former  practice v,  655,  656 

Still  in  force  in  supplementary  proceedings v.  656 

What  property  cannot  be  reached v,  656, 657 

What  property  may  be  reached v,  657,  658 

Rules  applicable  in  present  practice v,  658,  659 

Priority  of  liens,  etc v,  659 

Rule  in  chancery  practice v,  659 

Lien,  how  created v,  659,  660 

Lien,  confined  to  what v,  6fi0 

Lien,  how  acquired  on  personal  property v,  660 

General  principles  still  applicable v,  660 

Costs V,  660 

Former  rule  as  to v,  660,  661 

Present  rules v,  661 

Creditors  with  lien,  as  defendants  in  partition v,  44 

Cutting  timber v,  319 

CREDITORS'  SUITS: 

How  far  statutes  respecting,  have  been  affected  by  the  Code ii,  49, 216 

When  an  injunction  may  issue  in ii,  50 

Receiver  appointed  as  of  course  in ii,  216 

When  injunction  has  been  obtained  in,  receiver  must  be  appointed,  ii,  21G 

Costs  in iii,  474 

CRIERS  : 

Appointment  and  duties i,  254 

CRIME : 

Challenge  for iii,  104 

•CRIMINALS : 

Arrest  of,  without  process i,  71 

Resisting  arrest i,  72 

CRIMINAL  CHARGE  : 

Arrest  on,  when  bar  to  civil  arrest i,  601 

"CRIMINAL  CONNECTION : 

When  ground  of  arrest i,  609 

CRIMINAL  CONVERSATION: 

Costs  in  action  for iii,  464 

CRIMINAL  PROCEEDINGS: 

Cannot  be  stayed  by  injunction ii,  68 

CROPS : 

Growing  crops  may  be  taken  and  sold  under  execution iv,  33 

CROSS-EXAMINATION  : 

When  the  right  to  cross-examine  exists iii,  130 

Value  of  cross-examination iii,  131 
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Purpose  of iii,  131 

In  what  the  credibility  of  a  witness  consists iii,  132 

Danger  of  unskillful  cross-examination iii,  132 

Relevancy  of  questions  asked  on iii,  133 

Cross-examining  witness  as  to  writings iii,  133 

As  to  representations  made  by  witness iii,  134 

Witness  cannot  be  cross-examined  as  to  the  contents  ot  a  paper 

"which  is  neither  produced  nor  its  absence  accounted  for iii,  135 

Cannot  be  cross-examined  as  to  conviction  for  crime iii,  135 

Effect  of  cross-examining  witness  as  to  books  or  papers iii,  136,  137 

Valid  objection  to  evidence  not  waived  by  subsequent iii,  137 

Power  of  court  over  extent  and  character  of iii,  137 

Excluding  disparaging  questions  on iii,  137 

Time  of,  discretionary  with  court iii,  137 

Eecalling  witness  for,  discretionary iii,  138 

Where  cross-examination  of  witness  becomes  impossible,  his  evi- 
dence in  chief  must  be  struck  out iii,  138 

OROSS-PLEA  DINGS  (See  Pleadiru/s) : 

Under  former  practice ii,  474 

Under  the  Code ii,  475 

CUMULATIVE  : 

When  remedies  are i,  39 

CURTESY : 

When  estate  of  tenant  by,  will  pass  to  a  receiver iv,  168 


D. 

DAMAGES: 

When  too  remote  to  sustain  action i,  36 

When  not  sufficient  to  give  right  of  action i,  36 

Need  not  be  appreciable  to  sustain  action i,  37 

Injunction  will  not  issue  where  full  compensation  may  be  had  in. .  ii,  6 

Arising  from  issuing  injunction,  how  ascertained ii,  94,  98 

Arising  from  injunction,  when  assessed ii,  122 

Reference  to  assess  damages  on  injunction ii,  123 

What  damages  may  be  allowed  on  vacating  injunction ii,  124 

Payment  of  damages  resulting  from  injunction,  how  enforced ....  ii,  125 

How  pleaded ii,  387 

Special  damages,  when  pleaded ii,  387, 397 

Special  damage,  how  pleaded ii,  399 

Special  damage  not  alleged  cannot  be  recovered ii,  388 

Not  a  subject  of  denial ii,  418 

Offer  to  liquidate ii,  588 

Duty  of  jury  to  assess  at  trial iii,  191 

Double  and  treble  damages,  how  assessed iii,  191 

When  interest  may  be  allowed  as  part  of  damages iii,  191 

Assessment  of,  in  replevin iii,  192 
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When  separate  damages  may  not  be  awarded iii,  189 

Excessive  damages,  when  a  ground  for  new  trial iii,  411 

Inadequate  damages,  when  a  ground  for  new  trial iii,  413 

Assessment  of,  by  clerk  on  default iii,  646 

Assessment  of,  on  application  to  court , iii,  654 

Assessment  of,  by  sheriff's  jury iii,  655 

Assessment  at  circuit iii,  664 

Assessment  by  reference iii,  '      665 

Enlarging  demand  for,  by  amendment iv,  662 

In  ejectment v,  15 

DAMA  QE  FEASANT: 

Eight  to  seize  cattle  doing  damage i,  77 

Who  has  a  right  to  seize  cattle i,  78 

This  remedy  is  cumulative i,  78 

Cattle  must  be  taken  in  act  of  doing  damage i,  78 

Horse  with  rider  on  cannot  be  seized 1,  78 

Nor  horse  and  cart,  when  used  by  party  driving i,  78 

Cattle  distrained  not  to  be  beaten  or  used i,  78 

Cattle  in  highways i,  78 

DATE: 

Not  essential  to  validity  of  complaint ii,  301 

DEATH : 

When  abates  ejectment -. v,  22 

When  it  abates  action i,  51 

Of  sole  plaintiff i,  140, 141 

Of  one  of  several  plaintiffs i,  141 

Of  sole  defendant i,  152 

Of  one  of  several  defendants i,  153 

Of  judgment  debtor i,  154 

Of  party  to  an  appeal i,  156 

Civil  death i,  155 

Actions  for  causing,  when  to  be  brought i,  60 

Cause  of  action  for  causing,  assignable i,  94 

Husband  may  sue  for  killing  wife i,  95 

Effect  of  death  of  referee  on  reference ^  iii,  335 

Efifeet  of  death  of  party  to  reference iii,  336 

Of  judgment  debtor  delays  issuing  of  execulion  for  one  year  . . . .  iv,  7 

Of  judgment  creditor  does  not  delay  execution iv,  8 

Proceedings  to  enforce  judgment  after  death  of  debtor iv,  11 

Of  sheriff,  does  not  affect  priority  of  executions iv,  66 

Of  party  to  appeal iv,  293,  317 

Effect  of  death  of  debtor,  in  supplementary  proceedings iv,  160 

DEBT: 

Cannot  be  assigned  by  the  party  owing i,  95 

DECEIT  : 

Arrest  in  actions  to  recover  damage  for i,  629 

Allegations  of  knowledge  in  action  for ii,  395 

Allegations  of  wrongful  intent  in  action  for ii,  396,  397 
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Decisions,  as  establishing  the  practice i,  456-466 

Nature  and  effect  of i^  2 

Conflicting,  how  far  harmonized i^  31 

Causes  of  conflict  in i,  30 

Effect  of  statutes  upon  prior  decisions i  456 

Of  court  on  trial  of  issues  of  fact iii^  216 

Form  and  contents  of iii,  216 

Cannot  be  given,  subject  to  opinion  of  general  term iii,  217 

Conclusiveness  of iii,  217 

When  to  be  rendered iii,  218 

Statement  of  facts  found iii,  218 

Statement  of  conclusions  of  law iii,  219 

Preparing  and  settling iii,  219 

Filing  t iii,  219 

Judgment  on iii,  220 

Exceptions  to iii,  222 

Of  court  on  trial  of  issues  of  law iii,  230 

Of  judgment  on  demurrer iii,  230 

Filing iii,  232 

Service  of  copy  of iii,  232 

Interlocutory iii,  348 

DECLARATION,  SUITS  COMMENCED  BY: 

Former  mode  of  commencing  by i,  423,  425 

DECREE : 

How  entered  in  equity  suits i,  437 

Interlocutory  and  final i,  437 

Rectifying  decrees i,  438 

Rehearing  decrees  i,  439 

Execution  of  decrees i,  439 

May  be  framed  to  meet  all  exigencies i,  19 

Remedial  relief  given  by i,  20 

Of  courts  of  this  State,  how  proved ii,  641 

Of  courts  of  other  States,  how  proved ii,  643 

Of  foreign  courts,  how  proved ii,  644 

Application  for  special  order  or  decree iii,  571 

AppUcation  for  settlement  of  decree iii,  576 

Interlocutory  decrees iii,  338-393 

Judgment  on  interlocutory  order  or  decree iii,  696 

Enforcement  of , ii,  1 

DEEDS: 

Mode  of  proving ii,  648 

Certified  transcript  of  record  of,  valid  evidence ii,  648 

Proof  of  execution,  when  not  acknowledged  and  certified ii,  648 

Of  sheriff,  how  proved - ii,  648 

Ancient  deeds,  how  proved ii,  /  649 

Lost  deed  may  be  proved  by  parol ii,  650 

Executed  under  a  power,  how  proved ii,  649 

Of  real  estate  sold  under  execution iv,  84 
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When  a  conveyance  to  the  purchaser  is  a  matter  of  right iv,          84 

Sheriff  may  be  compelled  by  mandamus  to  execute iv,           84 

By  whom  the  deed  must  be  executed iv,          85 

May  be  executed  by  deputy  in  the  name  of  the  sheriff iv,           85 

To  vsrhom  the  deed  must  be  executed iv,           85 

When  assignee  of  certificate  of  sale  entitled  to iv,           86 

To  third  person,  vrith  consent  of  creditor,  valid iv,           86 

Purchaser  may  be  compelled  to  accept , iv,           86 

Form  and  contents  of iv,           86 

Must  identify  the  premises iv,           86 

Need  not  recite  the  judgment  or  execution iv,          .87 

Variance  between  deed  and  certificate  of  sale iv,           87 

Alteration  and  correction  of,  by  action iv,           87 

To  what  time  deed  relates / iv,           88 

Effect  of  deed  as  a  conveyance  of  title iv,           88 

Effect  of  deed  on  lease  of  premises  conveyed iv,           88 

Eight  to  maintain  action  for  injuries  to  freehold iv,           88 

Effect  of  void  deed iv,  89,  112 

Setting  aside  deed iv,           89 

When  a  nullity iv,         631 

Amendment  of  sheriff's  deeds iv,         678 

DEFAULT : 

Default,  relief  from i,         578 

When  defendant  allowed  to  come  in  and  defend i,         527 

Election  between  defense  and ii,         404 

When  advisable ii,         404 

Should  be  seldom  allowed ii,         405 

What  constitutes  a  failure  to  answer ii,         432 

Effect  of  failure  to  answer ii,         433 

Commission  to  take  testimony  out  of  the  State  may  issue  on ii,         681 

Judgment  bt iii,  638-672 

Who  may  take  jadgment  by iii,  61,  638 

Jndgment  on  default  of  plaintiff iii,  61,  639 

Of  defendant  to  answer iii,  62,  640 

Form  of  judgment  on  failure  to  answer iii,  618,  619 

Partial  defaultto  answer iii,         641 

Defendant's  non-appearance  on  trial iii,         642 

Plaintiff's  failure  to  reply iii,         642 

Judgment  without  application  to  court,  on iii,  63,  644 

Judgment  on  application  to  court,  on iii,  561, 648 

Opening iii,  63,  665 

What  relief  granted  in  case  of iii,         563 

Effect  of  default  of  judgment  creditor  in  examination  of  debtor. .  iv,         149 
Proceedings  on  failure  of  respondent  to  appear  on  argument  of 

appeal : iv,         241 

No  appeal  lies  from  judgment  by iv,  244,  250,  295 

Orders  relating  to  defaults,  not  appealable iv,          328 

Belief  from,  on  appeal  to  county  court iv,        464 

Affidavits  excusing  defaults iv,      V*65 
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DEFAULT  —  Continued.  vol, 

Excusing iv, 

What  will  be  deemed  sufficient  excuse  of iv, 

What  has  been  deemed  insufficient  excuse  for iv, 

Manifest  injustice  must  be  shown  to  entitle  defendant  to  relief  from  iv. 

Terms  of  opening iv. 

Judgment  by iv. 

On  motion iv, 

On  default  of  moving  party iv 

On  default  of  opposing  party iv 

Eelief  from iv, 

Judgment  on,  in  ejectment v 

In  partition v, 

In  partition  when  all  of  age v, 

In  partition,  reference  on v. 

In  foreclosure v, 

Proceedings  after,  in  foreclosure v, 

DEFEND,  LEAVE  TO: 

When  leave  must  be  obtained 


DEFENDANT: 

In  partition v. 

DEFENDANTS: 

In  action  of  foreclosure v. 

DEFENDANTS  IN  ACTIONS : 

Who  may  be  defendants  in  a  suit. 

Foreign  government  cannot  be  sued 

May  be  made  defendant  for  some  purposes i, 

Foreign  ambassador  not  suable  in  State  courts i 

Domestic  servants,  not  suable i, 

Consuls  and  vice-consuls,  secretary  of  legation  and  attaches,  not 
suable i 

States i 

One  State  cannot  be  sued  in  courts  of  another i 

Counties,  how  made  defendants i 

Towns,  how  made  defendants i 

Corporations i 

Municipal  corporations,  how  sued i 

Foreign  corporations,  how  sued i, 

When  plaintiff  and  defendant  both  foreign  corporations,  court  will 

not  entertain  jurisdiction 

Foreign  corporation  not  enjoined  from  paying  dividend i. 

They  may  appear  by  attorney 

Domestic  corporations,  how  sued 

Associations    

How  joint-stock  companies  and  associations  sued 

Banking  associations,  how  sued 

Individuals  generally i; 

Person  claiming  interest  adverse  to  plaintiff  made  defendant i, 

Married  women i 
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DEPENDANTS  IN  ACTIONS  —  Continued. 

Maxried  woman,  how  sued  for  torts  

"When  husband  joined,  and  when  not  for  tort 

Husband  joined  tor  wife's  hbel 

May  be  sued  for  assault  and  battery  by  wife 

Idiots,  Innatics;  habitnal  drankards 

How  sued 

Infants 

Must  appear  by  guardian  ad  Utem  • 

Convicts 

May  be  made  defendants 

Persons  civilly  dead  may  be  sued 

Unknown  defendants 

May  be  sued  under  fictitious  name 

Non-residents 

How  made  defendants 

(See  Non-resident  Parties.') 

Who  mat  be  joined  as  defendants 

What  interest  will  authorize  joinder  of  defendants 

Must  be  common  interest  in  point  in  issue 

Demands  against  defendants  joined  must  be  of  the  same  nature . . 

All  parties  necessary  to  a  complete  determination  of  controversy 

may  be  joined 

Wlio  to  join  in  actions  of  foreclosure 

Mortgagor  and  persons  acquiring  rights  subsequent  to  mortgage . . 

Prior  incumbrancers,  when  joined 

Party  to  executory  contract  to  convey  mortgaged  premises,  when 
(        joined 

Assignees  or  purchasers  pendente  lite,  when  joined 

In  actions  of  ejectment 

Rule  as  to  jomder  under  Revised  Statutes 

Rule  under  the  Code 

Landlord  and  tenant  may  be  joined 

All  persons  claiming  title  or  right  of  possession  may  be  joined 

In  actions  for  torts 

NegUgence 

Joint  trespass 

Conversion 

Slander  and  libel 

Joinder  of  husband  and  wife  in  actions  for 

Persons  liable  on  the  same  instrument 

In  general 

Rule  at  common  law 

Rule  under  the  Code 

All  parties  liable  on  the  same  obligation  or  instrument  maybe 
joined 

All  parties  to  bills  of  exchange  or  promissory  notes  may  be  joined, 

Guarantor  and  maker  of  promissory  note  cannot  be  joined 

Indorser  and  maker  of  note  may  be  joined 

Who  must  be  joined  as  dependants 
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DEFENDANTS  IN  ACTIONS  —  Cbntinued. 

All  persons  united  in  interest 

What  interest  render  joinder  compulsory 

Exceptions  to  general  rule 

Where  parties  are  numerous,  etc 

Residents  and  non-residents,  when  joined 

In  real  actions 

In  actions  of  foreclosure 

In  action  of  partition  . . . 

Actions  against  partnership 

General  partnership 

Limited  partnerships 

Actions  between  firms  having  a  common  partner 

Persons  in  an  individual  and  persons  in  a  representative  ca- 
pacity   

In  general 

When  not  to  be  joined 

May  be  joined  in  real  actions 

Trustee  and  cestui  que  trust  need  not  join 

When  receiver  and  owner  of  trust-fund  must  be  joined 

When  assignor  and  assignee  must  join 

Parties  to  fraudulent  conveyances 

Who  must  be  joined  in  actioiis  to  set  aside 

Remedy  against  ekror  as  to  proper  defendants 

When  there  is  a  non.joinder  of  parties  defendant 

Demurrer  lies,  if  defect  apparent 

Defect  not  apparent  objected  to  by  answer 

Misjoinder  of  parties  defendant 

Objection  not  a  subject  of  demurrer 

When  demurrer  lies 

When  objection  may  be  taken  at  the  trial 

Effect  of  misjoinder 

DEFENSE: 

Unconscionable  defenses  may  be  set  up  by  amendment iv,  652,  661 

Allowable  after  demurrer  to  part  of  answer iv,         653 

Changing  defense  by  amendment iv,         657 

Entire  nature  of,  cannot  be  changed  by  amendment iv,         658 

New  defenses  at  the  trjal iv,  662,  663 

DEFENSE  OF  OTHERS: 

Right  to  defend  other  persons i,  70 

DEFENSE  OF  PERSON: 

Right  of  self-defense i,     67,  68 

DEFENSE  OF  PROPERTY: 

Defense  of  personal  property i,  68 

Defense  of  real  property i,  69 

DEFINITION: 

Of  an  action i,    4,  5,  6 

Of  jurisdiction i,  40 

Vol.  VI.— 88 
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Of  retainer,  remitter,  -and  lien i  73  80 

Of  accord  and  of  arbitration 1  81 

Of  interpleader i  X65 

Of  the  term,  "practice " i^  411 

Of  the  term,  "judgment " i  427 

Of  decree i^  437^  438 

Of  the  word  "  appearance  " i,  556 

Of  the  term  "  arrest " i,  587 

Of  the  term  "  court " '. i  221 

Of  injunctions  generally ii,  1 

Of  preliminary,  provisional,  temporary  and  interlocutory  injunc- 
tions      ii^  1^2 

Of  final  or  perpetual  injunctions ii,  2 

Of  prohibitory  injunctions   ii,  2 

Of  mandatory  injunctions ii,  2 

Of  a  prohibition ii,  1 

Of  a  nuisance ii,  19 

Of  householder ii,  160 

Of  personal  property ii,  16? 

Of  insolvency  ii,  208 

Of  pleadings ii,  285 

Of  facts ii,  306 

Of  cause  of  action ii,  353 

Of  a  demurrer ii,  445 

Of  action,  as  used  in  section  144  of  Code ii,  448 

Of  felony ii,  657 

Of  order   iv,  572 

Of  affidavit iv,  574 

Of  petition iv,  583 

Of  execution iv,  1 

Of  writ  of  assistance iv,  196 

Of  appeal iv,  211 

DKLAY: 

In  objecting  to  an  irregularity  must  be  excused  before  applying 

for  relief iv,  632 

Ignorance  of  practice  will  not  excuse iv,  633 

A  ground  for  denying  motion  to  amend iv,  646 

Apj'lication  to  amend  summons  not  barred  by iv,  650 

Effect  of,  on  application  to  amend  judgment iv,  668 

DEMAND : 

Demand  before  action,  for  goods  sold  on  commission i,  57 

Before  action,  when  necessary i,  214 

Notice,  when  necessary  before  action i,  214 

When  necessary  in  replevin i,  721, 724 

Of  account ii,  345 

(See  Copy  Account^ 

When  and  how  pleaded ii,  381 

When  demand  must  be  alleged  in  actions  on  contract ii,  381 
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How  pleaded ii,  382 

When  demand  must  be  alleged  in  action  in  tort ii,  390 

When  unnecessarily  averred,  not  the  subject  of  denial ii,  416 

Of  relief ii,  400 

Character  of  relief  demanded ii,  400 

Form  of  demand  of  relief ii,  402 

Demurrer  will  not  lie  to  demand  of  relief ii,  453 

Of  change  of  place  of  trial ii,  628 

DEMAND  OF  COMPLAINT: 

Demand  of  copy  complaint  filed  but  not  served i,  503 

Demand,  when  and  how  made i,  503 

Service  of  copy,  in  what  cases  necessary i,  504 

Time  of  serving  complaint i,  504 

Enlarging  time  of  service ■ i,  504 

•       Time  to  answer  after  service  of  complaint i,  505 

Effect  of  omissions  to  serve  complaint i,  506 

Effect  of  service  after  statutory  time  expires i,  506 

DEMAND  OP  RELIEF  : 

May  be  amended  as  of  course  before  trial iv,  658 

Prayer  for  injunction  added  to  claim  for  damages  by  amendment. .  iv,  658 

Changing  demand  for  injunction  to  demand  for  damages iv,  659 

DEMURRER : 

Demurrer  in  action  at  law i,  425 

Judgment  on  demurrer i,  427, 428 

Judgment  on  demurrer  in  equity  under  old  practice i,  435 

When  remedy  for  defect  of  plaintiffs i,  119 

When  not  remedy  for  mi.sjoinder  of  plaintiffs i,  119 

When  remedy  for  non-joinder  of  defendant i,  139 

When  not  remedy  for  non-joinder  of  defendant i,  1S9 

Nature  and  office  of ; ii,  445 

Changes  in,  under  the  Code ii,  445 

Definition  of ii,  445 

Effect  of,  as  an  admission  of  facts ii,  445 

To  COMPLAINT      ii,  446 

When  demurrer  to  complaint  will  lie ii,  446 

Will  lie  only  in  cases  specified  in  section  144  of  the  Code ii,  446 

Defect  must  appear  on  the  face  of  the  complaint  to  authorize ii,  446 

Defect  must  extend  to  an  entire  cause  of  action ii,  446 

For  want  of  jurisdiction ii,  447 

When  the  court  has  no  jurisdiction  of  the  person ■ ii,  447 

When  the  court  hasno  jurisdiction  of  the  subject  of  the  action. . .  ii,  447 

Where  plaintiff  has  no  legal  capacity  to  sue ii,  448 

Where  another  action  is  pending ii,  448 

For  defect  of  parties ii,  449 

For  misjoinder  of  actions ii,  450 

For  insufficiency  of  complaint ii.  452 

Form  of  demnrrer ii,  453 

Must  specify  grounds  of  objection ii.  454,  497 
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Specific  statement  of  objection  limits  ground  of ii,  454 

Must  specify  cause  of  action,  when  not  taken  to  entire  complaint,  ii,  455 

When  demurrer  will  be  construed  as  an  answer ii,  445 

Effect  of ii,  455 

Effect  of  allowance  ef ii  455 

Effect  of  overruling ii^  455 

Effect  of  an  omission  to  demur ii,  456 

To  ANSWER ii,  457 

When  a  demurrer  to  an  answer  will  lie ii,  457 

Answer  must  be  insufficient  to  constitute  a  counter-claim  or  defense 

to  authorize ii,  457 

Pleading  defense  as  a  counter-claim  not  a  ground  of ii,  457 

To  counter-claim,  when  proper ii,  458 

Must  be  to  an  entire  defense ii,  458 

Does  not  lie  to  amended  answer , . . , ii,  459k 

Form  of  demurrer  to  answer ii,  459 

Effect  of  demurrer  to  answer ii,  459 

When  allowed ii,  459 

When  overruled ii,  459 

Attacking  complaint  on  argrument  of ii,  460 

Effect  of  omission  to  demur ii,  460 

Waiyer  of  objections  to  evidence  by  omission  to 'demur ii,  460 

To  REPLY ii,  461 

When  demurrer  will  lie  to  reply ii,  461 

Form  of  demurrer  to  reply ii,  461 

Effect  of  demurrer  to  reply ii,  461 

Attacking  answer  on  argument ii,  461 

Frivolous  demurrer,  what  is ii,  493 

Remedy  against  frivolous  demurrer ii,  493 

iDisregardingr  demurrer ii,  497 

Notice  of  argument  of  . .' iii,  227 

Papers  on  argument  of iii,  228 

Argument  of iii,  229 

Decision  or  judgment  on iii,  230 

Withdrawing iii,  280 

Pleading  over  after iii,  231 

Amendment  after , iii,  231 

Proceedings  after  decision  on iii,  232 

Taxing  costs  on iii,  235 

Entering  judgment  on iii,  236,  611,  619 

Appeals  from  decision  on iii,  236 

Costs,  when  demurrer  interposed  on  trial iii,  473 

Costs  on iii,  475 

To  evidence,  obsolete  under  Code iii,  83 

As  an  admission  of  facts  in  pleading iii,  85 

Order  sustaining  or  overruling,  not  appealable  to  court  of  appeals  iv,  251 

Appeal  lies  to  general  term  from  order  sustaining  or  overruling. . .  iv,  320 

Pleading  over  after  decision  of iv,  664 

When  appeal  lies  from  decision  on,  as  from  a  judgment iv,  321 
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Separating  causes  of  action  after  demurrer  for  misjoinder iv,  &64 

Amendment  when  demurrer  extends  to  part  of  answer iv,  653,  6ii5 

Amendmeiit  after,  discretionary iv,  605 

DENIAL  {^Qff  PUadings): 

As  A  DkFENSE ; ii,  415 

What  may  be  denied ii,  415 

What  may  not  be  denied ii,  416 

Allegations  of  time,  place,  value,  etc.,  not  subjects  of ii,  417 

Matter  in  aggravation  of  damages  not  subject  of ii,  418 

Of  conclusions  of  law,  when  allowable ii,  418 

How  facts  must  be  denied ". ii,  419 

General ii,  419 

Specific ii,  420 

Must  be  direct,  positive  and  explicit ii,  420 

In  the  alternative  form  defective ii,  421 

Must  be  in  the  disjunctive ii,  421 

May  be  in  a  hypothetical  form ii,  422 

Of  knowledge  or  information ii,  423 

Form  of  denial  of  knowledge  or  information ii,  424 

Effect  of  omission  to  deny ii,  425 

Of  answer  in  the  reply ii,  441 

Form  of  denials  of  the  reply ii,  411 

Answer  consisting  of,  may  be  amended  as  of  course iv,  660 

May  be  substituted  for  admissions  on  terms iv,  660 

DEPOSIT: 

Security  on  appeal  may  be  given  by iv,  225, 298 

Iv'otice  of iv,  225 

Disposition  and  custody  of iv,  228 

Loss  of  deposit  pending  appeal iv,  228 


DEPOSIT  IN  LIEU  OF  BAIL : 


When  and  how  made 

Payment  of  deposit  into  court,  by  sheriff. 

Substituting  bail  for  deposit 

Application  of  deposit,  if  not  reclaimed. . . 


;,  667,  691 
691 
691 
692 


DEPOSIT  IN  COURT: 

When  ordered ii,  267,  595 

Provisions  of  the  Code  in  respect  to ii,         595 

Must  be  an  admission  of  possession  or  control - ii,         595 

What  interest  party  applying  for  must  have ii,         596 

What  property  may  be  ordered  deposited ii,        597 

Property  must  be  the  subject  of  Htigation ii,         597 

Property  in  the  hands  of  executors,  etc.,  a  .subject  of ii,         597 

Purchase-money  of  real  estate  may  be  ordered  deposited ii,         597 

Application  for  an  order  for ii,  268,  597 

Who  may  apply  for ",         597 

Motion  for,  where  and  how  made ii,         598 

Form;  contents,  and  service  of  the  order ii,  268, 598 
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Obedience^  how  compelled ii,  269, 599 

Obedience  to  the  order  may  be  compelled  by  attachment ii,         599 

Sheriff  may  be  required  to  carry  order  into  force ii,         599 

Order  directing  deposit  appealable ii,         599 

DEPOSITIONS : 

Mode  of  taking  evidence  in  equity , i,         437 

How  evidence  may  be  procured  by i,           86 

When  superior  court  does  not  take i,         329 

When  superior  court  compels  witness  to  make i,         330 

Common  pleas,  when  it  compels  witness  to  make i,         344 

Of  witness,  how  taken ■. ii,  666, 678 

Must  be  in  English ii,         699 

Answers  of  witness  must  be  inserted  in ii,         667 

Technical  objections  to  taking  of,  waived  by  appearance ii,         667 

Must  be  read  to  and  subscribed  by  witness ii,  667,  679 

Must  be  certified  by  ofBcer,  and  filed ii,  667,  679,  699 

Putting  deposition  in  evidence ii,  668,  673,  679,  707 

Effect  of,  as  evidence ii,  668,  680,  707 

Once  taken,  not  invalidated  by  death  of  one  of  several  plaintiffs  . .  ii,         668 

Not  affected  by  amendments  to  pleadings ii,         668 

Objections  to ii,         707 

Proof  necessary  before  deposition  can  be  read ii,  669-670 

Reading  of  deposition,  how  prevented ii,         671 

Suppression  of  deposition ii,  671,  680, 704 

Motion  to  suppress,  how  made ii,         705 

Motion  to  suppress,  how  made iii,           78 

Costs  allowed  for  taking iii,         483 

Of  persons  refusing  to  make  affidavit iv,         591 

DEPUTY: 

Judgment  creditor  may  select  deputy  to  make  levy iv,           19 

When  sheriff  will  not  be  liable  for  acts  of iv,           19 

DESIGNATION  OF  JUDGES : 

How  assigned  to  special  district i,         231 

Allotment  of  United  States  courts'  judges i,         260 

Allotment  of  supreme  court  judges i,         294 

Of  superior  court  in  New  York i,         324 

Of  Nfiw  York  common  pleas i,         338 

DETAINER: 

By  sheriff,  of  person  in  custody  of  the  law i,         662 

By  sheriff,  of  property  replevied i,         741 

Not  legal,  if  prior  process  void ii         601 

DEVISEES: 

When  executor  to  be  joined  with,  as  plaintiff i,         116 

Redemption  by  devisees  of  judgment  debtor iv,           97 

Where  devisee  may  redeem iv          100 

Execution  against iv          206 

May  maintain  ejectment v,             3 
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How  far  authority iii,  5!)2 

Circumstances  augmenting  value  of  dictum iii,  593 

Circumstances  that  may  lessen  the  value  of  dictum iii,  503 

Obiter  opinion  valueless  when  opposed  to  direct  authority iii,  593 

DIRECTION  IN  SUMMONS: 

How  directed  in  summons i,  469 

DISABILITY : 

Where  plaintiff  is  under  disability  (See  Limitationf,  etc.) 

How  long  it  continues i,  50 

Its  effect  in  preserving  right  of  action i,  50 

Right  of  action  after  removal  of i,  ftO 

When  two  or  more  co-exist i,  'iO 

In  ejectment v,  17 

In  partition  suits v,  29 

DISBURSEMENTS: 

Taxed  as  part  of  costs  of  action iii,  50O 

What  are iii,  500 

Fees  of  oflBcers iii,  500 

Fees  of  referees  iii,  501 

Fees  of  stenographers iii,  501 

Fees  of  clerk , iii,  501 

Fee,<!  of  sheriff iii,  501 

Fees  of  witnesses iii,  501 

Traveling  fees iii,  503 

Fees  of  commissioners,  etc.,  on  taking  deposition iii,  504 

Costs  of  reference iii,  504 

DISCHARGE : 

Of  attachment  on  security ii,  187 

(See  Attachment.) 

Of  receiver,  when  ordered ii,  2(il 

Of  receiver,  when  refused ii,  2(54 

Of  writ  of  ne  exeat,  on  security ii,  2!<2 

Of  writ  of  ne  exeat,  for  irregularity ii,  283 

In  bankruptcy,  prevents  issuing  of  execution iv,  9 

Effect  of,  in  supplementary  proceeding iv,  153 

Effect  of  levy  after  discharge  in  bankruptcy iv,  27 

From  arrest  on  execation iv,  123 

How  obtained iv,  lliS 

Where  debtor  is  a  lunatic iv,  134 

Effect  of iv,  1?A 

From  arrest  on  attachment iv,  184, 194 

Of  incumbrance  in  partition v,  144 

DISCLAIMER : 

One  mode  of  defense  in  equity i,  436 

DISCONTINUANCE : 

Vacancy  in  office,  no  ground  for i,  228 

Nor  failure  to  hold  term i,  229 


PAGE. 
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Nor  failure  to  adjourn i  229 

Of  action  of  replevin i  74  6 

Judgment  of,  on  non-service  of  complaint ii,  516 

On  acceptance  of  tender ii,  588 

Where  amount  of  mortgage  debt  has  been  tendered  and  refused.,  ii,  580 

When  plaintiff  will  be  allowed  to  discontinne  as  of  course ii,  600 

Plaintiff  may  discontinue,  as  of  course,  on  payment  of  costs ii,  600 

Plaintiff  in  equity  may  discontinue  as  of  course ii,  600 

Effect  of  a  counter-claim  on ii,  600 

Plaintiff  may  discontinue,  notwithstanding  counter-claim,  before 

expiration  of  time  to  reply ii,  600 

After  expiration  of  time  to  reply,  special  leave  of  court  must  be 

obtained  before ii,  600 

Not  allowed  where  a  new  action  on  the  counter-claim  would  be 

barred  by  the  statute  of  limitations ii,  601 

As  a  matter  of  favor ii,  601 

Granted  as  a  favor  after  special  verdict ii,  601 

After  general  verdict,  allowed  only  on  consent ii,  601 

To  avoid  payment  of  costs ii,  601 

Without  costs,  after  plea  of  infancy ii,  601 

Where  defendant  has  not  appeared,  discontinuance  granted  with- 
out costs ii,  601 

Executor  or  administrator  may  discontinue  without  costs,  when. .  ii,  602 

Of  former  suit  on  plea  of  pendency  of  action ii,  602 

Where  plaintiff  has  failed  to  comply  with  the  order  of  the  court, 

discontinuance  refused ii,  603 

Who  may  discontinne ii,  603 

Sole  plaintiff  may  discontinue ii,  603 

Attorney  may  discontinue  under  his  general  authority ii,  603 

One  of  several  co-plaintiffs  cannot  discontinue,  without  the  consent 

of  the  others ii,  603 

Public  officer  cannot  discontinue  a  suit  after  his  successor  has  taken 

office ii,  603 

Proceedings  on  discontinuance ii,  603 

Under  old  practice ii,  608 

Order  of  court  necessary  to  a  discontinuance ii,  603 

Consent  of  defendant  will  not  of  itself  effect  a  discontinuance  ...  ii,  604 

When  notice  of  application  is  necessary ii,  604 

When  affidavits  are  necessary  on  motion ii,  604 

Order  not  granted  during  stay  of  proceedings ii,  606 

Order  of ii,  606 

Form  and  contents  of  order ii,  606 

Entry  and  service  of  order ii,  606 

Order  of  no  effect  until  served ii,  606 

When  inoperative  until  costs  are  paid ii,  606 

Proceedings  on  discontinuance ii,  606 

Defendant  cannot  enter  judgment  for  costs ii,  606 

Payment  of  costs,  how  enforced , ii,  607 

Return  of  goods  in  replevin,  on  discontinuance ii,  607 


GENEEAL  INDEX.  705 

DISCONTINUANCE— CtmWjiueA                                                        vol.  page. 

Surrender  of  attached  property  on ii,  607 

Effect  of  discontinuance ii,  607 

Vacates  all  provisional  remedies  granted  in  the  action ii,  607 

Is  not  a  bar  to  a  new  action ii,  607 

Terminates  the  action ii,  607 

Costs  on iii,  526 

Judgment  on iii,  695 

Of  proceedings  supplementary  to  execution iv,  153 

Appeal  from  order  of iv,  256 


DISCOVERT: 

Former  mode  of  applying  for 

Of  papers  for  framing  complaint 

Of  books  and  papers  to  draw  answer 

Of  papers,  etc.,  by  superior  court  of  New  York. 
Of  books,  etc.,  of  common  pleas  of  New  Tork.  . 

Eight  of  action  for  fraud,  suspended  until 

"When  not  so  suspended 

Action  suspended  for  fraud  only  in  equity  cases . 
Costs  on  motion  for 


,  433, 434 

552 

583 

330 

343 

52 

53 

58 

509 


DISCOVERT  AND  INSPECTION: 

Rbmedt  prior  to  and  under  Revised  Statutes ii,  523 

Nature  and  object  of  the  remedy ii,  523 

Value  of  the  remedy ii,  523 

Remedy  at  common  law ii,  524 

Remedy  prior  to  the  statutes ii,  524 

English  rule  as  to ii,  525 

Inspection  of  document  forming  the  subject  of  action ii,  525 

Inspection  of  letters  written  by  agent  of  defendant ii,  525 

Landlord  might  inspect  lease  in  hands  of  tenant ii,  525 

Remedy  refused  where  party  applying  was  not  a  party  to  instru- 
ment to  be  discovered _ ii,  525 

Powers  of  old  courts  of  equity  to  order ii,  526 

Changes  by  statute  as  to  employment  of  remedy ii,  526 

Power  to  compel  discovery  conferred  on  common-law  courts ii,  526 

Courts  of  law  authorized  to  make  general  rules  regulating  .......  ii,  119,  526 

What  courts  were  empowered  by  the  statute  to  order ii,  526 

When  allowed  under  the  rules  of  court ii,  526 

When  necessary  to  enable  plaintiff  to  plead ii,  526,  529 

When  necessary  to  enable  defendant  to  plead ii,  526,  529 

Provisions  of  Code  designed  to  furnish  evidence  to  be  used  upon 

the  trial ii,  527 

Provisions  of  the  statute  relate  to  courts  of  both  law  and  equity . .  ii,  527 

Remedy  under  the  old  chancery  practice ii,  527 

Power  of  court  to  compel ii,  528 

Court  may  compel,  in  cases  not  provided  for  by  rules ii,  528 

Discretion  of  court  in  granting,  not  absolute ii,  528 

Evidence  sought  to  be  discovered  must  relate  to  the  merits ii,  528,  529' 

Party  may  become  entitled  to,  as  a  matter  of  right ii,  52S  . 

Vol.  VI. —89 
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When  a  discovery  may  be  had ii,  529 

Must  be  in  a  bona  fide  suit  pending ii,  529 

Not  allowed  in  a  sham  action ii,  530 

Books  discovered  must  be  shown  to  contain  evidence  relating  to 

merits  of  action ii,  530 

Fishing  examination  not  allowed .' ii,  530,  535 

Books  discovered  must  contain  evidence  and  not  mere  information 

of  where  it  may  be  obtained ii,  531 

Discovery  must  be  pertinent  and  material  to  claim  or  defense  of 

party  seeking  it ii,  531 

Allowed  when  evidence  material  to  case  of  both  parties ii,  531 

When  allowed  to  obtain  account  of  sales  by  agent ii,  532 

Not  allowed  to  protect  defendant  from  answering  untruthfully  ...  ii,  532 

Discovery  must  be  indispensably  necessary ii,  532 

Not  allowed  where  party  may  accompUsh  the  same  end  by  other 

means ii,  532 

Papers  must  be  in  possession  or  control  of  adverse  party ii,  533 

Party  may  be  compelled  to  produce  papers  in  hands  of  agent  in  a 

foreign  country ii,-  533 

Party  cannot  be  required  to  produce  papers  in  joint  possession  of 

himself  and  another ii,  534 

Officers  of  corporations  may  be  compelled  to  give ii,  534 

In  actions  by  or  against  persons  in  a  representative  character .  ii,  534 

In  actions  relating  to  partnerships ii,  534 

Remedy  proper  in  actions  for  a  dissolution. . .  ^ ii,  534 

What  papers  are  subject  to ii,  535 

What  books  may  be  discovered ii,  535 

When  inspection  of  whole  book  will  be  ordered ii,  536 

Sealing  up  part  of  book  not  admissible  in  evidence ii,  536,  548 

Letters  and  confidential  communications  may  be  subject  of ii,  536 

Communications  between  attorney  and  client  not  the  subject  of  . .  ii,  536 

When  not  obtainable ii,  537 

Remedy  never  a  matter  of  strict  right ii,  537 

Considerations  affecting  the  allowance  or  refusal  of , ii,  537 

Not  granted  where  object  is  delay ii,  537 

■Laches  a  ground  for  denying ii,  537 

Allowed  only  as  against  a  party  to  the  action  and  in  favor  of 

another ii,  538 

'Public  documents  in  hands  of  stranger  subject  to ii,  538 

Not  allowed  in  action  for  libel ii,  538 

Not  allowed  to  perpetuate  testimony ii,  538 

Not  allowed  to  obtain  names  of  unknown  parties ii,  538 

Proceedings  to  obtain  order  for ii,  539 

Request  to  inspect  books  or  papers  prior  to  motion ii,  539 

Form  of  request  to  inspect  books  or  papers ii,  539 

When  to  apply ii,  539 

Not  allowed  before  cause  is  at  issue  if  after  a  party  has  pleaded  . .  ii,  539 

Seldom  allowed  pending  a  trial  before  a  referee ii,  540 

May  be  granted  to  enable  party  to  furnish  a  bill  of  particulars ....  ii,  540 
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To  whom  application  should  be  made  for ii  540 

On  what  notice  application  should  be  made ii  540 

Form  and  contents  of  moving  papers ii  540 

Application  for,  must  be  on  verified  petition; ii  541 

Distinction  as  to  mode  of  application  under  Code  and  under  Re- 
vised Statutes *. ii  541 

Referee's  certificate,  as  a  ffoving.  paper ii  541 

What  moving  papers  must  state  on  application  for ii,  541 

What  facts  and  circumstances  must  be  set  out  in  the  petition ii,  542 

Absolute  proof  of  the   existence  of  documentary   evidence  not 

required , ii^  543 

Absolute  proof  of  possession  by  adverse  party  not  required ii,  544 

By  whom  the  petition  may  be  Tjerified ii  545 

Opposing  application  for , ii,  545 

Pull  and  positive  denial  of  possession  of  papers  defeats  a  motion 

for ii,  545 

Form  and  contents  of  counter  affidavits ii,  545,  546 

When  counter  affidavits  deemed  insufficient ii,  546 

Order  for ii,  546 

Form  and  contents  of  the  order  for ii,  546 

Effect  of  the  order ii,  547 

How  far  order  for,  operates  as  a  stay  of  proceedings ii,  547 

Time  to  plead  after  the  order  is  vacated ii,  547 

Service  of  the  order  for ii,  547 

Proceedings  under  the  order ii,  548 

Order  for,  how  complied  with ii,  548 

When  sworn  copies  ordered ii,  548 

Who  may  inspect  the  documents,  etc ii,  549 

Return  of  documents ii,  548 

Order  for,  how  enforced ii,  549 

Order  for  furtlier  discovery  ii,  549 

When  fiirther  discovery  ordered ii,  549 

Further  discovery,  how  applied  for ii,  549 

Extent  of  order ii,  550 

Proceedings  to  vacate  the  order  for* ii,  550 

In  what  casfes  an  order  for  a  discovery  may  be  vacated ii,  550 

Affidavits  on  motion  to  vacate ii,  550 

Court  only,  or  officer  granting,  may  vacate ii,  550 

Order  vacating  order  for  a  discovery ii,  550 

Appeal ii,  551 

An  appeal  lies  from  order  granting ii,  551 

Inspection  of  documents  undbb  Code ii,  551 

Nature  and  object  of  the  remedy ii,  551 

Distinction  between  inspection  and  discovery ii,  551 

Remedy  under  the  Code  and  under  the  Revised  Statutes  concur- 
rent    ii,  551 

What  inspection  may  he  had ii,  552 

Court  not  bound  by  rules  of  chancery  in  granting  inspection ii,  552 

Proceedings  to  obtain  order  for  inspection ii,  552 
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Application,  when  made ii,  552 

Application,  where  made ii,  552 

Order  for  an  inspection ii,  553 

Form  and  contents  of  order ii,  553 

Effect  of  order ii,  554 

Order,  how  complied  with ii,  554 

Order,  how  enforced ii,  554 

Vacating  order  for  inspection ii,  554 

DISCRETION : 

Discretion  of  court,  in  matters  of  praotioe i,  463 

Necessity  of  sucli  a  power i,  463 

Discretion,  how  exercised i,  464 

EeTiewingr  exercise  of  discretion i,  465 

Allowance  of  injunction,  a  matter  of ii,  3,  11 

How  exercised  in  granting  injunctions ii,  6,  8-10,  12 

Allowing  a  discovery  of  booiss,  etc.,  a  matter  of ii,  537 

Granting  order  consolidating  actions,  a  matter  of. ii,  557 

Issuing  commission  to  take  testimony,  a  matter  of ii,  683 

matters  witliin  tlie  discretion  of  tlie  court iii,  210 

Allowing  or  refusing  to  allow  parties  to  introduce  evidence  after 

resting,  or  summing  up iii,  210 

Allowing  additional  evidence  after  motion  for  nonsuit iii,  211 

Allowing  or  refusing  to  allow  witness  to  be  recalled iii,  211 

Allowing  or  refusing  to  aEow  leading  questions iii,  211 

The  nature  and  extent  of  cross-examination iii,  211 

Limiting  number  of  witnesses  on  a  collateral  issue iii,  211 

Refusing  to  receive  demurrer  to  evidence iii,  211 

No  exception  will  lie  to  exercise  of iii,  211 

New  trial,  when  granted  for  error  in  exercise  of iii,  415 

When  the  allowance  of  costs  a  matter  of iii,  469,  471, 512, 517 

Rules  governing  exercise  of,  in  allowing  costs iii,  472,  513, 517 

Review  of  errors  in  the  exercise  of iv,  229,  245,  262,  329, 526 

Costs  on  appeal,  when  discretionary iv,  565 

DISMISSAL: 

Of  complaint,  for  non-service ii,  511 

Wlien  complaint  may  be  dismissed ii,  511 ' 

Defendant  entitled  to,  on  non-service,  after  demand ii,  512 

Right  to,  waived  by  unreasonable  delay ii,  512 

Proceedings  to  obtain  order  of ii,  513 

Who  may  move  for ii,  513 

Motion  for,  where  made ii,  513 

Notice  of  motion ii,  513 

Form  and  contents  of  moving  papers  to  obtain ii,  514 

Proceedings  on  motion  for ii,  515 

Order  of  dismissal  and  sabseqnent  proceedings ii,  515 

Form,  contents  and  entry  of  order ii,  515 

Inserting  allowance  of  costs ii,  515 

Order  may  be  absolute  or  conditional ii,  515 
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Judgment  of  discontiiiuance ii,  516 

Restoring  complaint  after  ii,  517 

Of  complaint  foe  want  op  progress  in  the  action ii,  607 

General  authority  for  dismissal  of  complaint ii,  607 

A  substitute  for  judgment,  as  in  case  of  nonsuit ii,  608 

What  is  an  unreasonable  neg^Iect  to  proceed. ii,  608 

Neglect  to  serve  defendants,  named  in  complaint,  a  ground  for  dis- 
missal   ii,  608 

One  of  several  defendants  not  served  with  summons  or  complaint 

cannot  appear  and  move  to  dismiss ii,  608 

When  defendant  not  served  may  move  for ii,  608 

Failure  of  plaintiff  to  bring  cause  to  trial  a  ground  for ii,  608 

Defendant  may  elect  between  noticing  cause  for  trial  and  motion 

for  dismissal ii,  610 

Failure  to  bring  in  representatives  of  deceased  defendant  a  ground 

for  dismissal ii,  611 

Failure  to  file  security  for  costs,  when  ordered,  a  ground  for  ... .'.  ii,  611 

What  is  an  excnsable  neglect  to  proceed ii,  611 

When  delay  results  from  the  act  of  the  court  the  action  not  dis- 
missed    ii,  611 

Delay  resulting  from  act  of  defendant  not  a  ground  for  dismissal. .  ii,  612 
Delay  resulting  from  stipulation  of  attorneys  not  a  ground  for  dis- 
missal   ii,  612 

Motion  for  dismissal  denied  where  time  to  serve  amended  answer 

has  not  expired ii,  612 

Proceedings  to  obtain  order  of ii,  613 

Motion  must  be  made  at  special  term ii,  613 

Who  may  move  for ii,  613 

When  to  move  for ii,  613 

Affidavit  to  obtain ii,  614 

Opposing  motion  for  dismissal ii,  615 

Defects  in  form  and  substance  of  moving  papers  a  ground  for 

opposing  dismissal ii,  615 

Bad  faith  of  defendant  a  ground  for  opposing ; .  ii,  615 

Stipulation  for  trial  and  offer  of  costs,  when  an  answer  to  motion 

for ii,  615 

How  stipulation  for  trial  may  be  avoided ii,  616 

Stipulation  without  costs  allowed  only  in  rare  oases ii,  616 

How  to  avoid  stipulation  and  costs ii,  617 

Form  and  contents  of  order  of  dismissal ii,  617 

Service  of  order ii,  617 

Effect  of  dismissal ...  ii,  617 

Where  postponement  has  been  denied,  default  may  be  opened  ...  ii,  618 

Judgment,  how  entered  on  order  for  dismissal ii,  618 

Waiver  of  right  to  dismiss ii,  618 

Neglect  to  move  on  cause  being  reached  on  the  calendar,  a  waiver 

of  right  to  dismissal ii,  618 

Costs  on  dismissal  of  action iii,  482, 484 

Improper  demand  for  relief  does  not  warrant iii,  '607 
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Form  of  judgment  of iiii  620 

Of  appeals  generally ; iv,  236 

In  what  oases  an  appeal  will  be  dismissed iv,  236 

"Who  may  move  to  dismiss  appeal iv,  237" 

Where  motion  to  dismiss  should  be  made iv,  237 

Motion,  when  and  how  made iv,  238 

Order  of iv,  238 

Effect  of iv,  238 

Of  appeals  to  the  court  of  appeals iv,  290 

For  want  of  prosecution iv,  290 

For  defects  in  the  proceedings  of  the  appellant iv,  290 

Of  appeals  to  the  general  term iv,  313 

Motion,  where  made ^ iv,  313 

Of  appeals  firom  surrogates'  courts iv,  366 

In  what  cases iv  366 

Proceedings  to  obtain iv,  366 

Of  appeals  to  the  county  court iv  459 

For  neglect  to  bring  cause  to  a  hearing iv,  459 

Of  motion  on  default  of  moving  party iv,  607 

DISPOSITIOiT: 

Of  proceeds  of  sale  in  partition v,  135 

DISQUALIFICATION: 

Of  judges i,  46 

Of  bail i,  687 

Of  attorney  to  administer  oath , i,  256 

Of  attorney  to  be  bail i,  646 

Of  clerks  to  practice i,  253 

Of  judges  to  sit  in  review  of  their  own  decisions i,  295 

Sheriff  not  allowed  to  hold  other  ofllce i,  249 

Aliens  disqualified  from  suing i,  53,  107 

DISREGARD  : 

Of  stay  of  proceedings iv,  600 

Of  order  enlarging  time iv,  621 

Of  immaterial  error iv,  692 

DISREGARDING: 

Pleadings ii,  497 

When  pleadings  may  he  disregarded ii,  497 

When  service  is  a  nullity ii,  497 

When  not  properly  folioed ii,  497 

Where  not  properly  subscribed  or  verified ii,  497 

When  demurrer  specifies  no  grounds  of  objection  to  complaint. . .  ii,  497 

Unauthorized  pleadings ii,  497 

Amended  pleadings ii,  497 

Return  of  disregarded  pleadings ii,  498 

Orders ii,  413 

Order  extending  time  to  plead,  for  non^ervice ii,  414 
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Between  common  law  and  equity i,  18 

In  cases  or  principles,  when  proper i,  14 

Between  law  and  equity  not  abrogated  as  to  United  States  courts,  i,  28 

DISTRIBUTION  : 

Of  moneys  in  partition t,  143 

Of  surplus  in  foreclosure v,  242 

DISTRICT  COURTS  : 

Of  New  York  city,  leave  to  sue  judgment i,  194 

DISTRICT  COURT  OP.  UNITED  STATES  : 

Its  oRGtANizATioN i,  263 

Judges '. .  i,  263 

Officers i,  263 

Its  crviL  jtrKisDioiiON i,  263 

Original  jurisdiction i,  263 

In  admiralty  suits i,  263 

For  marine  torts i,  263 

Maritime  contracts i,  264 

Concnrrent  jurisdiction i,  264 

In  action  by  and  against  consuls i,  264 

Issuing  injunctions i,  264 

In  bankruptcy '. i,  265 

Habeas  corpus i,  265 

DISTRESS : 

Distraining  and  seizing  cattle i,  77 

Original  object  of  action  of  replevin ; i,  708 

Provisions  of  Revised  Statutes,  as  to i,  710 

Actions  for  distrained  property,  where  brought i,  183 

DIVIDENDS : 

Payment  of,  may  be  enjoined,  when ii,  56 

Payment  of,  on  spurious  stock  may  be  restrained ■ ii,  30 

Payment  of,  by  receivers  of  corporations ii,  257 

DIVISION  OP  COURTS : 

Division  of  Englisli  courts i,  224 

f|    Division  of  courts  in  tliis  State i,  224 

Division  made  by  Code i,  222 

General  division < i,  222 

DIVORCE : 

Arrest  in  actions  for i,  609,  684 

Proof  of  service  of  summons  in  actions  for i,  544 

Actions  for,  where  brought i,  184 

In  action  for,  husband  may  be  restrained  from  disposing  of  his 

property ii,  58 

Husband  may  be  restrained  from  receiving  legacies  or.  gifts  to 

wife  after ii,  58 

When  receiver  of  property  of  husband  may  be  appointed  in  action 

for ii,  210 
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Injunction,  receiver  and  writ  of  ne  exeat  may  issue  in  action  for  . .  ii,  210 

Counter-charge  of  adultery  may  be  pleaded  in  action  for ii,  430 

Issues  upon  questions  of  adultery  in  actions  for ii,  466 

Adultery  discovered  after  issue  joined  may  be  set  up  by  supple- 
mental answer ii,  468 

Evidence  of  decree  of  divorce  by  city  court  of  Brooklyn ii,  643 

Action  for  divorce  on  ground  of  adultery,  referable  on  consent. . .  iii,  252 
Compulsory  reference  cannot  be  ordered  where  issue  has  been 

raised  on  question  of  adultery iii,  252 

Parties  may  select  referee  to  try  the  issues  in  action  for iii,  271 

Interlocutory  reference  in  action  for iii,  345, 581 

What  matters  referred  in  action  for iii,  581 

Application  for  reference  in  action  for iii,  581 

Order  of  reference  in  action  for iii,  581 

Proceedings  on  reference  in  action  for iii,  581 

Report  of  referee  in  action  for iii,  582 

AppUcation  for  judgment  in  action  for iii,  563, 582 

Costs  in  action  for iii,  475 

Relief  to  defendant  in  action  for iii,  610 

Form  and  contents  of  judgment  of iii,  628 

Opening  default  after  judgment  for iii,  667 

Action  for  an  absolute  nrvoROE v,  690 

When  the  action  Tvlll  lie v,  690 

For  adultery  of  husband  or  wife v,  690 

In  what  cases v,  690 

Prior  to  statute  of  1862 ■ v,  690 

Under  act  of  1862 v,  690 

When  divorce  not  granted  for  adultery v,  691 

Deed  of  separation  no  bar  to  action v,  691 

Decree  of  separation  does  not  bar  action v,  691 

Decree  of  divorce,  when  void v,  691, 692 

When  the  right  of  action  will  be  forfeited v,  692 

Procurement,  or  connivance  of  plaintiff v,  692 

Forgiveness  of  injured  party v,  692 

Suit  not  brought  within  required  time v,  692 

Plaintiff  guilty  of  adultery v,  692 

What  constitutes  connivance v,  692 

How  proved .__ v,  692 

Collusion,  meaning  of  term v,  693 

What  constitutes  condonation  or  forgiveness v,  693 

Revival  of  condoned  offense v,  693,  694 

What  act  of  condonation  bars  divorce v,  694 

What  insufilcient  to  bar v,  694 

Delay  in  bringing  action v,  694 

Five  years  after  discovery  of  offense v,  694 

Construction  of  statute  as  to v,  694, 695 

Adultery  of  plaintiff v,  695 

In  what  cases,  a  bar  to  action v,  696 

How  set  up  as  a  defense v,  695 
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Action,  how  commenced v         695 

As  in  other  equity  cases ^...^  v,          695 

Summon^  and  service  of v,  695,  696 

Affidavit  of  service  of v,         696 

Suing  by  guardian,  or  next  Mend v,         696 

Provisional  remedies v,         696 

Pleadings v,         696 

Complaint,  what  to  be  alleged  in v,         696 

Charge  "of  adultery,  how  stated v,  696,  697 

Immaterial  allegations v,         697 

Requirements  of  supreme  court  rule T,  697,  698 

Time  of  commission  of  offense v,         698 

Illegitimacy  of  children v,         698 

Impertinent  averments v,         698 

What  causes  of  action  cannot  be  united, v,         698 

Allegations  as  to  alimony v,         698 

Prayer  for  relief v,  698,  699 

Form  of  complaint v,  699, 700 

Answer v,         700 

What  defenses  may  be  set  up  in v,         700 

May  set  up  adultery  of  plaintiff , v,         700 

Condonation  or  forgiveness v,         700 

Allegations  in  answer  as  to  adultery v,         700 

Need  not  allege  facts  to  give  jurisdiction v,  700,  701 

What  defenses  cannot  be  interposed v,         701 

When  defense  regarded  as  counter-claim v,         701 

Reply  to  be  interposed v,         701 

Supplemental  answer v,         701 

Defense,  after  judgment v,  701,  702 

Verification  of  answer  not  required v,         702 

Trial  of  the  issues v,        702 

When  by  jury v,         702 

Framing  issues  for  jury  trial v,  702,  703 

How  settled v,         703 

How  brought  on  for  trial v,         703 

What  issues  only  to  be  tried v,         703 

When  by  court  or  referee v,         703 

Waiver  of  trial  by  jury v,         703 

How  waived v,         703 

Proceedings  on  trial v,         703 

Evidence v,         703 

Proof  of  mairiage  and  residence  of  parties v,         703 

Other  material  proof v,  703,  704 

Parties  as  witnesses ? v,         704 

Testimony  of  accomplice v,         704 

Nature  of  proof  required v,         704 

Character  of  witness v,  704,  705 

Proceedings  on  default , v,        705 

Reference  to  take  proof v,         705 

Vol.  VI.— 90 


714 


GENERAL  INDEX. 


DIYORCE  —  Continued.                                                                        vol.  page. 

Report  of  referee v  705 

How  made  up v  705 

Testimony  taken  by  referee v,  705 

Proof  must  correspond  with  allegations  in  complaint v,  705 

Form  of  report v,  705, 706 

Hearing  and  judgment v,  706 

Cause,  where  heard v,  706 

Papers  required  on  hearing v,  706 

Details  of  evidence  not  to  be  made  public v,  706,  707 

Argument  on  report v,  707 

Decision  of  court , v,  707 

Re-committing  report v,  707 

Legitimacy  of  children v,  707 

Proof  as  to v,  707 

Judgment  of  court  as  to v,  707,  708 

Presumption  of  legitimacy v,  708 

Judgment v,  708 

Custody  of  children v,  708 

Pending  action v,  708 

Discretion  of  court  in  awarding  custody  of v.  708 

Father  entitled  to  custody  of. v,  708 

When  disqualified v,  709 

Custody  of,  when  awarded  to  mother v,  709 

To  innocent  party v,  709 

Effect  of  judgment v,  709 

On  real  estate  of  wife v,  709, 710 

On  husband's  rights  to  rents  and 'profits v,  710 

Recent  acts  as  to  property  of  married  women v,  710 

On  right  of  dower v,  710 

When  forfeited v,  710 

Forfeiture  of,  how  established v,  710 

Divorce  against  husband  does  not  forfeit  dower v,  710,  711 

As  to  legitimacy  of  children v,  711 

When  wife  complainant v,  711 

When  husband  complainant v,  711 

On  right  to  marry  again v,  711 

Second  marriage  of  guilty  party  forbidden v,  711 

How  punished v,  711 

Divorced  parties  as  witnesses  for  or  against  each  other v,  711, 712 

Tacating  judgment v,  712 

For  irregularity  affecting  jurisdiction . ; v,  712 

Fraud  or  collusion y,  712 

/ippeals T,  712 

Bight  to  costs  and  alimony r v,  712 

Statute  provisions  as  to ' v.  712 

Action  to  dissolve  the  makeiage  contract  on  the  ground  of 

nullity v,  712 

When  the  action  may  be  maintained v,  712 

In  what  cases v,  712,  713 
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Distinction  between  void  and  wiciaiZe  marriage v,  713 

Cases  illustrating  distinction v,  713 

Marriage  when  void,  from  decree  of  nullity v,  713,  714 

Non-age v,  714 

Age  of  legal  consent v,  714 

Sentence  of  nuUity,  on  application  of  infant  wife v,  714 

How  far  common  law  in  force v,  714 

Other  husband  or  wife  living v,  714 

Second  marriage  void v,  714 

Exceptions  to  rule v,  714,  715 

Proper  to  obtain  sentence  of  nulUty v,  715 

Sentence  of  nullity  as  evidence v,  715 

Action,  where  former  husband  or  wife  living v,  715 

Who  proper  parties v,  715 

Application  for  judgment,  how  made v,  715 

When  either  party  is  an  idiot  or  lunatic v,  715, 716 

At  common  law  v,  716 

Under  Eevised  Statutes v,  716 

Provisions  of  Eevised  Statutes  as  to v,  716 

Children  of  marriage  annulled  on  ground  of  lunacy v,  716 

Where  consent  was  obtained  by  force  or  fraud v,  717 

Provisions  of  statute  as  to v,  717 

Construction  of  statute .■ v,  717 

Within  what  time  action  to  be  brought v,  717 

In  whose  name  to  be  brought v,  717,  718 

Physical  incapacity v,  718 

Action,  by  whom  brought v,  718 

Within  what  time v,  718 

What  plaintiff  must  show v,  7 18 

Admissions  of  defendant  insufficient ; v,  718 

Surgical  operation v,  718 

Ee&sal  to  submit  to,  by  wife,  effect  of v,  718 

Action,  how  commenced '. v,  718 

As  other  equitable  actions v,  718 

Power  of  court  to  award  issues,  etc v,  718 

Summons,  when  served  by  publication v,  718,  719 

Parties v,  719 

When  guardian  to  be  appointed  for  plaintiff v,  719 

Appearance  of  infant  defendant  by v,  719 

Husband  and  wife  as  defendants v,  719 

Pleadings v,  719 

What  to  be  set  forth  in  complaint v,  719 

Form  of  complaint '. v,  719, 722 

Answer v,  722 

What  may  be  set  up  in v,  722 

Trial v,  722 

Issues,  when  to  be  tried  by  jury v,  722 

Issues,  how  settled  .  ..■. v,  722 

Proceedings  on  trial v,  722 
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Trial  by  court  or  referee v,  723 

Eeference  and  proceedings  thereon v,  723 

On  default v,  723 

Eeference  to  take  proof v,  723 

When  the  answer  does  not  deny  the  allegations  of  the  complaint,  v,  723 

Eeference  ordered v,  723 

Order,  how  obtained v,  723 

Papers  required  on  application v,  723 

Afidavits  required v,  723 

Order,  how  granted  and  served v,  723, 724 

Substance  of  order v,  724 

Proceedings  on  reference v,  724 

Notice  necessary,  where  defendant  has  appeared v,  724 

If  no  appearance,  proceedings  ex  parte v,  724 

Material  facts  charged  in  complaint  must  be  proved v,  724 

Husband  or  wife  as  witness v,  724 

Eeport  of  referee,  and  judgment  thereon v,  724 

Eeport,  what  to  contain v,  724 

PiUng  of  report v,  724 

Judgment v,  724 

On  proofs  taken  by  referee v,  724 

Judgment,  where  entered v,  724 

Piling  of  judgment  roll v,  724 

Porm  of  judgment v,  725 

Effect  of  judgment v,  725 

Effect  as  evidence v,  726 

As  to  rights  of  children v,  726 

Provisions  of  statute  as  to. v,  726 

Effect  of,  on  rights  to  property v,  726 

Eights  of  person- v,  726 

Appeals V,  726 

Rights  to  costs  and  alimony v,  726 

Action  on  ground  of  physical  incapacity v,  726,  727 

Action,  by  reason  of  former  marriage v,  727 

Action  foe  separation  oe  limited  divoroe v,  727 

When  the  action  will  lie v,  727 

When  wife  may  bring  action  for v,  727 

When  by  husband v,  727,  728 

Grounds  of  action v,  728 

Cruelty v,  728 

What  constitutes v,  728 

What  insufficient v,  728, 729 

Where  husband  is  plaintiff v,  729 

Limitation  of  action v,  729 

Action,  how  commenced v,  729 

Service  of  summons v,  729 

How  made v,  729 

When  plaintiff  is  a  minor , , v.  729 

Wife  may  sue  in  forma  pavperis v,  729 
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Fleadings v,  729 

Complaint,  what  to  specify v,  729 

What  allegations  may  be  stricken  out v,  729, 730 

Joinder  of  causes  of  action v,  730 

What  causes  may  not  be  joined v,  730 

Form  of  complaint v,  730,  731 

Answer v,  731 

What  defendant  may  prove v,  731 

When  judgment  to  be  rendered  for  defendant v,  731 

What  defenses  may  be  set  up v,  731 

Trial v,  731 

By  court,  without  a  jury v,  731 

Issue  may  be  submitted  to  jury v,  731 

Reference,  on  consent  of  parties v,  731 

Trial,  how  conducted v,  731 

Hearing  of  cause,  at  special  term  of  court v,  731, 732 

Proceedings  on  default v,  732 

Application  for  reference v,  732 

How  made v,  732 

What  order  of  reference  should  direct v,  732 

Proceedings  on  reference v,  732 

Notice  to  opposite  party v,  732 

Proceedings  when  ex  parte v,  732 

Examination  of  plaintiff  on  oath t,  732 

Report  of  referee v,  732 

To  report  proofs  and  opinion  thereon v,  732 

PiUng  report,  exceptions,  hearing,  etc v,  733 

Judgment t,  733 

By  default v,  733 

Decree  of  separation v,  733 

Support  and  maintenance  of  wife  and  children t,  733 

Temporary  separation v,  733 

Effect  of  judgment v,  733 

Parties  continue  to  be  husband  and  wife v,  733 

Neither  can  marry  while  other  lives v,  733 

Rights  to  property  not  affected v,  733 

Appeals V,  733 

Eiglit  to  costs  and  alimony v,  733 

Not  allowed,  as  of  course,  to  plaintiff v,  733, 734 

Rule  stated  as  to v,  734 

Alimony v,  734 

When  allowed  pending  litigation y,  734 

Rule  under  statute t,  734 

Discretionary  with  the  court v,  734 

Allowed  to  wife,  as  a  general  rule v,  734,  735 

In  action  by  husband  against  wife v,  735 

Where  allowance  denied v,  735 

General  rule  asjx),  in  action  for  adultery v,  735,  736 

Action  for  separation r,  736 
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Action  to  declare  marriage  void v,  736 

Alimony  pending  reference v,  736 

Alimony  pending  demurrer , v,  736 

Alimony  pending  appeal v,  736 

Proceedings  to  obtain  temporary  alimony v,  736 

Application  for,  how  made v,  736 

By  petition v,  736 

What  facts  to  be  stated v,  736 

Notice  to  adverse  party v,  736 

Where  wife  is  plaintiff,  when  application  may  be  made v,  736 

Where  wife  is  defendant v,  736 

In  action  for  separation v,  737 

Fact  of  marriage,  as  to  alimony v,  737 

Second  application  for  allowance .' v,  737 

Amount  allowable v,  737 

Pendente  lite v,  737 

Groverned  by  circumstances  of  case v,  737 

May  be  settled  by  court v,  737 

Reference  usually  ordered v,  737 

Contents  of  order v,  737, 738 

Report  of  referee v,  738 

Other  provisions  of  order v,  738 

Questions  before  referee v,  738 

Petition  for  alimony v,  738 

Other  forms  in  proceedings v,  739-741 

Payment,  how  enforced v,  741 

Confirmation  of  report v,  741 

Service  of  order  of  reference  and  report  on  husband v,  741 

Demand  of  payment  of  husband,  how  made v,  741 

Penalty  for  refusal  to  pay  ■. v,  741,  742 

Appeal  from  decision  allowing  temporary  alimony v,  742 

Husband  cannot  discontiuae  on  payment  of  costs v,  742 

Permanent  alimony,  when  allowed v,  742 

Rule  of  statute  as  to,  in  action  for  absolute  divorce v,  742 

In  action  for  separation v,  742 

Decree  should  not  direct  payment  of  arrears  of  alimony v,  742 

Provisions  for  alimony  in  judgment v,  742,  743 

Provisions  by  supplemental  decree v,  743 

Modification  of  award  of  alimony v,  743 

Remarriage  of  plaintiff  does  not  relieve  ft-om  payment  of  alimony,  v,  743 

Proceedings  to  obtain v,  743 

Reference  usually  ordered » v,  743 

What  directed  in  order  of  reference v,  743 

Amount  allowable v,  743 

Dependent  upon  circumstances  of  case v,  743 

Considerations  influencing v,  743,  744 

Allowance  may  be  varied  from  time  to  time v,  744 

Not  to  prejudice  right  of  dower v,  744 

Wife  cannot  be  compelled  to  release ; v,  744 
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Judgment,  how  enforced v,  744 
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Action  by  wife  on  bond  of  husband' v,  745 

Payment  of  costs  and  alimony  when  enforced  by  execution v  745 

Proceedings  as  for  contempt,  when  unauthorized ' v,  745 

CUSTODT   OF   OHILDREN V,  745 

In  general v,  745 

DOCUMENTARY  EVIDENCE : 

Term  defined i,  {|4 

DOCKET : 

Docketing  judgments iii,  7',il 

Of  satisfaction  of  execution iv,  03 

DOMICILE : 

Definition  of  term i,  610 

Change  of,  not  necessary  to  constitute  non-resident i,  61 

DOMESTICS : 

No  exemption  from  execution  on  judgments  recovered  by iv,  41 

DORMANT  EXECUTION  : 

When  execution  wiE  become  dormant iv,  63 

Loss  of  priority iv,  63,     68 

DORMANT  LEVY : 

When  levy  becomes  dormant iv,  63 

DOUBLE  COSTS: 

Right  to  recover,  existing  under  Code iii,  4R9 

To  ofl5cers iii,  4f*0 

How  obtained iii,  4i>l 

DOWER  : 

Remedies  for,  at  law  or  in  equity i,  15 

Action  for,  when  to  be  brought i,  i!i2 

Mortgagor's  wife,  when  barred  of i,  '  135 

Costs  in  action  for iii,  475 

Rights  of,  may  be  reached  by  supplementary  proceedings iv,  168 

Order  confirming  report  of  commissioners  as  to,  appealable iv,  324 

Bond  on  appeal  from  order  confirming  report iv,  352 

Admeasurement  of v,  165 

Assignment  of v,  19 

How  obtained v,  174 

DRAWING  JURY : 

Mode  of iii,  91 

DRUNKARDS  : 

Actions  by,  how  brought i,  105 

Actions  against,  how  brought i,  105 
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390 
514 
201 


County  court  has  jurisdiction  over . 

Service  of  summons  on 

Leave  to  sue 


DURESS : 

Plea  of ii,        287 

DUTY: 

Allegations  of,  when  necessary ii,         390 

DUTIES  : 

Of  commissioner  in  dower v,         166 

DWELLING-HOUSE  : 

Defense  of i,  69 

When  it  may  be  abated  as  nuisance i,  76 


E. 

EASEMENTS: 

Laws  of  England  in  respect  to  ancient  lights ii,  21,  63 

Lapse  of  time  gives  no  exclusive  right  to  continued  use  of  light 

and  air  as  against  rights  of  others i'l  22,  63 

Rights  to  uninterrupted  enjoyment  of  light  and  air,  how  acquired  ii,  22,  63 
When  an  owner  of  real  property  may  be  restrained  from  obstruct- 
ing windows  of  adjoining  owner ii,  22 

When  lateral  support  of  land  protected  by  injunction ii,  63 

EARNINGS: 

Of  judgment  debtor  cannot  be  reached  by  supplementary  pro- 
ceedings    iv,  166 

EFFECT : 

Of  admeasurement  of  dower v,  173 

Of  foreclosure v,  262 

Of  sale,  in  foreclosure v,  233 

EJECTMENT : 

Who  defendants  in  actions  of i,  129 

When  heirs  may  sue  separately  in  action i,  113 

Where  trial  must  be  had i,  181 

When  wife  may  sue  without  her  husband  in i,  116 

When  actions  of,  must  be  brought ij  53,  54 

Joinder  of  plaintiffs  in i,  113 

Demanding  authority  of  plaintiff's  attorney i,  563 

Leave  to  sue  in i,  198, 200 

Cannot  arrest  defendant  in  action  of J,  615,  617 

Who  defendant  in  action  of i,  129, 130 

Landlord  and  tenant  may  be  joined  as  defendante  in  actions  of  . . .  i,  130 

When  receiver  appointed  in  action  of ii,  210 

Power  of  court  to  appoint  receiver  in  action  of ii,  220 

When  court  will  not  appoint  receiver  in  action  of ii,  221 

Statutory  provisions  as  to  new  trial  in  actions  for iii,  417 
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Third  trial,  when  ordered  in iii^  417 

Time  within  which  to  move  for  new  trial  in iii^  418 

Now  trial  may  be  granted  in,  independent  of  statute iii,  419 

Form  of  judgment  in iii,  622 

Judgment  in,  enforced  by  execution iv  2 

Form  of  execution  in iv,    15, 114 

Orig'in  and  history v  1 

Early  form  of  the  action v,  1 

Changes  in  the  mode  of  proceeding v,  1,  2 

Nature  of  the  action v,  3 

When  the  action  lies v,  3 

In  this  State,  lies  where  it  would  at  common  law v,  8 

Lies  by  heir,  devisee,  or  purchaser ...  „ ....,, ^ v,  3 

Lies  by  widow  for  dower v,  3 

Lies  by  landlord  against  tenant t,  3 

In  faTor  of  whom  the  action  lies v,  4 

Plaintiff  must  have  a  valid  subsisting  interest v,  4 

How,  if  not  entitled  to  actual  possession v,  4 

How,  when  a  substitute  for  the  writ  of  right v,  4 

Claim  of  estate  in  fee  or  for  life v,  4 

Lies  in  name  of  lunatic v,  4 

Code  rule  as  to  parties  applies  to  ejectment v,  4 

Heirs  of  deceased  lessor  may  sue  separately  for  rent, v,  5 

Action  by  widow  or  married  woman v,  5 

Widow  may  sue  after  six  months , v,  5 

Widow  may  sue  alone v,  5 

Wife  cannot  sue  husband  in  ejectment v,  5 

Mortgagee  might  bring  ejectment  at  common  law v,  5 

Mortgagee  cannot  eject  mortgagor  in  this  State v,  5 

Eule  applies  to  mortgage  of  any  kind v,  6 

Statute  applies  to  mortgages  executed  before  its  date v,  6 

Agrainst  wliom  the  action  lies v,  6 

Actual  occupant  of  premises  must  be  named  as  defendant v,  6 

Landlord  may  be  joined  with  tenant  as  defendant v,  6 

Any  person  claiming  title  may  be  made  defendant  or  plaintiff v,  6 

Landlord  a  necessary  party  under  the  Code v,  7 

Action  will  lie  against  a  corporation  aggregate v,  7 

Infant  may  be  made  party  defendant v,  7 

If  premises  unoccupied,  action  must  be  against  person  claiming 

title  thereto v,  7 

Person  claiming  title  liable  to  the  action v,  7 

Eules  as  to  joinder  of  husband  and  wife  as  defendants v,  7 

Action,  how  commenced v,  8 

Formerly  by  declaration v,  8 

Now  by  summons v,  8 

Action,  where  commenced v,  8 

Must  be  in  county  where  the  land  lies v,  8 

Action,  when  commenced y,  8 

Within  twenty  years  after  right  of  action .'. v,  8 

Vol.  YI.  —  91 
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Pleadings  in  tlie  action v,  8 

What  tlie  plaintiff  must  allege v,  8 

Must  be  lawful  seizin  of  certain  estate v,  8 

Must  be  entitled  to  immediate  possession v,  8 

Premises  must  be  wrongfully  withheld v,  8,        9 

Premises  should  be  described v,  9 

Allegations  in  complaint  for  dower v,  9 

Demand  before  suit  not  required t,  9 

Ouster  alleged  in  actions  between  tenants  in  common v,  9 

So  in  case  of  joint  tenants-. t,  9 

Claim  of  damages  in  complaint v,  10 

Uniting  claim  for  land,  and  for  damages v,  10 

What  the  defendant  may  allege v,  XO 

Answer  may  be  a  general  denial v,  10 

Or  a  specific  denial v,  10 

May  set  up  new  matter  as  a  defense v,  10 

May  interpose  a  counter-claim v,  10 

If  plaintiff  has  no  right  of  possession,  it  is  a  defense v,  10 

Taking  possession  by  plaintiff  no  defense v,  10 

Denial  of  possession  or  withholding  no  defense v,  10 

Adverse  possession  a  good  defense v,  10 

G-ood  defense  if  defendant  equitable  owner v,  11 

In  dower,  may  allege  no  marriage  or  seizin v,  11 

In  dower,  rent  assigned,  when  no  defense v,  11 

Counter-claim,  when  and  how  set  up v,  11 

In  dower,  what  is  not  a  valid  counter-claim v,  11 

Counter-claim  must  contain  elements  of  a  complaint v,  11 

Evidence  in  actions  of  ejectment v,  12 

Need  not  prove  entry  nor  receipt  of  profits v,  12 

Sufficient  to  show  right  of  possession v,  12 

Defendant  may  show  any  bar  to  action v,  12 

Tenants  in  common  must  show  ouster  v,  12 

So  of  joint  tenants v,  12 

Plaintiff's  title  must  be  complete  when  suit  is  brought v,  12 

Terdict  in  ejectment v,  13 

Terdict  upon  joint  possession v,  13 

Jury  may  render  general  or  special  verdict v,  13 

Terdict,  npon  several  and  distinct  possessions v,  13 

When  plaintiff  must  elect  as  to  whom  he  will  proceed  against. ...  v,  ^13 

Must  elect  before  testimony  is  closed v,  13 

Terdict,  when  for  all  the  plaintiffs v,  13 

If  shown  that  all  have  a  right  to  recover v,  13 

Terdict,  when  for  one  or  more  of  the  plaintiffs v,  14 

When  some  have  a  right,  and  some  have  not v,,  14 

Terdict,  against  what  defendants v,  14 

When  against  one  or  more  defendants v,  14 

Terdict,  as  to  the  premises  or  interest  therein v,  14 

Verdict  for  all  the  premises  claimed v,  14 

Verdict  for  a  part  of  th«  premises v,  14 
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Verdict  for  undivided  share v,  14 

Plaintiff  may  recover  less  than  claimed v,  14 

Variance  not  fatal v,  14 

Verdict  as  to  nature  of  plaintiff's  estate v,  15 

Verdict  must  specify  estate  recovered v,  15 

Must  show  whether  in  fee,  for  life,  etc v,  15 

Must  specify  duration  of  term v,  15 

Verdict,  wlien  plaintiff's  title  has  expired v,  15 

Eight  expires  after  suit,  but  before  trial v,  15 

Expiration  before  verdict v,  15 

Damages  for  withholding v,  15 

May  be  joined  with  demand  for  possession v,  16 

Judgment  in  ejectment v,  16 

Form  of  judgment : v,  16 

Conclusiveness  of  judgment  on  verdict v,  16 

Judgment,  conclusive  as  to  title  established v,  16 

Rule  the  same  in  trial  by  jury,  court  or  referee v,  16 

Vacating  judgment  and<granting  new  trial v,  16 

Granting  second  new  trial v,  16 

No  more  than  two  new  trials v,  16 

Judgment  conclusive  in  subsequent  action v,  16 

Judgment  only  conclusive  as  to  title  established v,  17 

Parol  evidence  to  show  ground  of  recovery v,  17 

Judgment  conclusive  only  as  to  parties v,  17 

Judgment  on  default v,  17 

Conclusive  after  three  years,  in  what  cases v,     17,  18 

Court  may  vacate  within  five  years v,  17 

Disability,  and  effect  of. v,  17 

Execution v,  18 

On  judgment  for  plaintiff v,  18 

Judgment  for  costs  and  damages v,  18 

Writ  of  possession v,  18 

Arrest  of  defendant  on  execution v,  18 

On  judgment  for  defendant v,  18 

Costs  collected  on  execution t,  18 

Plaintiff  cannot  be  arrested  on  execution v,  18 

Writ  of  possession v,  19 

,  Form  of  writ v,  19 

Assignment  of  dower v,  19 

Proceedings  for  assigning ' v,  19 

Incidents  in  the  course  of  the  trial v,  20 

Production  of  authority  of  plaintiff's  attorney v,  20 

When  production  should  be  required v,  20 

On  what  papers  to  move v,  20 

Order  to  produce  authority v,  20 

What  is  sufficient  evidence  of  authority v,  20 

Dismissal,  of  application  to  produce v,  20 

Security  for  costs v,  20 

Bill  of  particulars v,  21 
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Mesne  profits v, 

New  trial ' v, 

Staying  proceedings v, 

When  stay  granted v, 

Abatement v, 

,  When  not  abated  by  death  of  any  plaintiff v, 

When  not  by  death  of  one  of  several  defendants v, 

Substituting  surviving  representatives v, 

Death  of  sole  defendant  abates  action v, 

Widow  of  deceased  plaintiff,  not  joined v, 

Must  show  right  of  successors v, 

Abatement  by  transfer  of  title v, 

Neither  the  statute  nor  the  Code  affects  the  common-law  rule ....  v, 

Appeals V, 

Execution  not  stayed  unless  on  security , v, 

ELECTIONS : 

Voters  exempt  from  arrest  on  election  day 

Voters  exempt  from  service  of  summons  on  eleotidh  day 

Judges  elected  at 

Election  of  judge  to  fill  vacancy 

Sheriff  elected '. 

Clerks  elected 

Between  action  or  order  of  interpleader 

United  States  judges  not  elected 

United  States  circuit  judge  not  elected 

United  States  district  judge  not  elected 

Of  remedies ' 

Importance  of,  before  pleading , 

Between  differen.t  causes  of  action 

Waiving  contract  and  suing  on  tort 

Waiving  tort  and  suing  on  contract 

Between  different  contracts 

Between  different  remedies  in  tort 

Once  made,  conclusive 

Between  defense  and  default 

Between  causes  of  action 

Between  inconsistent  defenses 

By  judgment  debtor,  as  to  exempt  property , 

ELECTION  OF  ACTION: 

Election  between  replevin  and  other  actions 

Party  must  abide  by  election 

Cannot  have  both  remedies  at  same  time 

Election  of  actions  under  former  practice 


ELISORS : 

When  appointed 

When  to  serve  process 

When  to  serve  order  of  arrest . 
When  to  serve  summons 
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Of  judgment,  decrees  and  orders iv,  1, 628 

ENFORCma  TRUSTS: 

Jurisdiction  to  enforce  trusts vi,  182 

Jurisdiction  vested  in  supreme  court vi,  182 

Extent  of  jurisdiction vi,  182 

Pbaotioe  and  prooeedinqs vi,  182 

Action,  how  and  when  brought vi,  182 

How  brought vi,  182, 183 

Wlien  brought vi,  183 

Statutes  of  limitation  not  applicable vi,  183 

Parties vi,  183 

Pleadings vi,  183 

Requisites  of  complaint vi,  183 

Costs vi,  183 

ENTRY : 

Of  judgment iii,  703 

Of  orders,  as  preliminary  to  appeal . .  .• iv,  331 

Mc  parte  orders  need  not  be  entered iv,  606 

Effect  of  neglect  to  enter  order , iv,  60 

ENTRY,  OR  EIGHT  OF  ENTRY  : 

When  valid  as  a  claim  to  real  estate i,  54 

ENUMERATED : 

What  motions  are  termed iv,  571 

EQUIPMENT  : 

Of  national  guard  exempt  from  execution iv,  40 

EQUITABLE  ACTIONS : 

Apply  just  and  reasonable  rules i,  8 

Furnish  preventive  relief i,  9 

Acts  on  the  person  and  not  by  damages i,  16 

Prevents  wrongs  or  injuries i,  16,    17 

Compels  specific  performance,  etc i,  17 

Restrains  commission  of  wrongful  acts i,  19 

Jury  not  usually  employed « i,  20 

Relief  may  be  granted  or  refused i,  20 

Grants  rehef  where  law  does  not i,  21 

Will  not  be  instrument  of  injustice i,  21 

Governed  by  settled  rules i,  22,   23 

Devises  new  remedies h  23 

Mode  of  relief ii  24 

Maxims  as  to  remedies  in  equity i.  24,   25 

When  equity  rules  and  remedies  apply i,  27 

When  to  be  commenced i.  61 

For  assignment  of  dower v,  183 

E-QUITY  : 

Former  rules  of  pleaflKng  in ii,  290 

Present  rules  of  pleading  in ii,  290 
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Effect  of  the  blending  of  law  and  equity ii,  291, 294 

Costs  in  actions  for  equitable  relief iii,        471 

ERROR  m  PACT : 

What  may  be  assigned  as iv, 

Assignment  of iv, 

Affidavits  showing iv, 

ERROR,  "WRIT  OP : 

In  former  actions  at  law 

Writ  of  error  from  former  supreme  court 

Writ  of  error  in  early  practice 

Writ  of  error  in  United  States  circuit  court  i, 

Writ  of  error  to  supreme  court,  under  old  practice i, 

How  far  abolished iv, 

ERRORS,  COURT  FOR  CORRECTION  OP: 

Under  the  former  practice 

Jurisdiction  of •■ 

Powers  of 

Oflcers  of.  . . . , 

Terms  of 

Rules  and  calendars  in 

Judgment : 

Remittitur  and  enforcement  


485 
490 
490 

431 
321 
418 
262 
321 
211 

279 
280 
283 
284 
285 
286 
287 
288 


ESCAPE : 

Liability  of  sheriff  for i,  694 

When  action  for  must  be  brought i,  59,  60 

When  justifiable , i,  72 

Return  of  prisoner  before  action,  good  defense i,  695 

Right  of  sheriff  to  recapture  defendant i,  694 

Of  defendant  arrested  on  execution iv,  125 

Recapture  after iv,  126 

What  constitutes vi,  383, 384 

Actions  against  sheriff  for vi,  385 

Escape  from  jail  liberties vi,  385 

ESTATES : 

Costs,  when  charged  against iii, 

Costs,  how  allowed  against iii, 

EVIDENCE : 

Rules  not  changed  by  union  of  remedies 

If  not  attainable,  is  as  bad  as  if  non-existent 

Perpetuation  by 

Duty  of  attending  to -  

Written  evidence 

Oral  evidence 

Documentary  evidence 

Duty  to  secure  evidence .• 

Ought  not  to  be  pleaded 


532 
535 

27,28 
33 

33,86 
33 
85 
86 
85 

33,87 
313 
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When  excluded  on  tlie  trial  for  non-service  of  copy  account ii,  347 

Proceedings  to  exclude,  for  neglect  to  serve  account ii,  347 

Discovery  not  ordered  to  perpetuate  testimony ii,  538 

Public  documents,  not  judicial,  how  proved ii,  638 

Of  statutes  generally ii,  638 

Classification  of  documentary  evidence ii,  638 

Session  laws,  how  introduced  in  evidence ii,  638 

Revised  Statutes,  how  made  evidence ii,  638 

Statutes  of  the  United  States,  how  evidenced ii,  639 

Judicial  notice  taken  of  the  constitution  of  the  United  States,  and 

of  laws  of  congress ii,  639 

Statutes  of  other  States,  how  proved ii,  639 

Common  law  of  other  States  and  territories  may  be  proved  as 

facts,  by  parol  evidence , -. . . .  ii,  639 

Reports  of  other  States,  evidence  of  the  common  law ii,  639 

Foreign  laws,  how  proved ii,  689 

Other  public  docnments  not  judicial ii,  639 

Journals  of  the  legislature,  how  proved ii,  639 

State  papers  as  evidence ii,  640 

Certified  copies  of  records,  in  the  office  of  the  secretary  of  state, 

may  be  read  in  evidence ii,  640 

Letters  patent  proved  by  exemplified  copies ii,  640 

Transcript  of  canal  maps,  when  evidence ii,  640 

Legislative  papers,  when  evidence ii,  640 

Proceedings  of  common  council  of  New  York,  how  evidenced  ...  ii,  640 

Copies  of  records  of  board  of  regents,  when  evidence ii,  640 

Acts  of  a  city  corporation,  how  proved ii,  641 

Land  patent,  how  proved ii,  641 

Records  .and  judicial  writings,  how  proved ii,  641 

Judgments  and  decrees  of  courts  of  this  State ii,  641 

Records  of  courts  of  this  State,  how  proved ii,  642 

Proof  of  record  when  transcript  inadmissible ii,  642 

Defect  in  proof  of  a  record,  how  supplied ii,  642 

Seals  of  courts  judicially  noticed ii,  542 

Proceedings  in  courts  not  of  record,  how  proved ii,  642 

Proceedings  in  justice's  court,  how  proved , ii,  642 

Copy  of  judgment  of  court  of  limited  jurisdiction  not  admissible  in,  ii,  642 

Proceedings  in  surrogates'  courts,  how  proved ii,  643 

Becords  of  courts  of  the  United  States,  how  proved ii,  643 

Judgments  and  decrees  of  courts  of  other  States,  how  proved,  ii,  643 

Justices'  judgments  rendered  in  other  States,  how  shown ii,  644 

Record  of  court  of  other  State  must  be  signed  by  clerk .  ii,  644 

Distinction  between  copy  of  record  and  of  minutes ii,  644 

Judgments  and  decrees   of  courts  in  foreign  countries,  how 

proved ii,  644 

How  records  and  proceedings  of  foreign  courts  may  be  proved  by 

copy  ii,  645 

Other  judicial  writings,  how  proved ii,  645 

Process  must  be  proved  by  original  or  sworn  copy ii,  645 
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Copy  pleadings  served  on  defendant  admissible  in ii,  645 

Verdict  may  be  proved  by  judgment  roll  and  clerk's  minutes   ii,  645 

Eules,  orders  and  afiBdavits,  how  proved  ii,  646 

Proceedings  in  equity,  how  proved ii,  646 

Marriage,  how  proved ii,  646 

Notices  or  advertisements  proved  by  affidavit  of  printer ii,  646 

Affidavits  in  other  States  or  foreign  countries,  when  admissible  in 

evidence ii,  646 

Fact  of  incorporation,  how  proved ii,  647 

Proceedings  of  notaries  public,  how  proved ii,  647 

Certificate  of  notary  of  another  State  not  evidence  in  courts  of 

this  State ii,  647 

Entries  of  deceased  notary  admissible  in  evidence ii,  647 

Private  WRftiuos,  how  proved ii,  648 

Writings  under  seal  as  means  of  evidence ii,  648 

Classification  of  private  writings ii,  648 

Deeds,  how  proved ii,  648 

Certified  copy  of  record  is  evidence  of  deed ii,  648 

Execution  of  deed,  how  proved ii,  648 

How  sheriff's  deed  is  made  admissible  in  evidence ii,  648 

"What  proof  is  necessary  of  a  deed  thirty  years  of  age ii,  649 

Proof  when  deed  is  executed  under  a  power  of  attorney ii,  649 

Wills,  how  proved ii,  649 

Record  of  a  will  only  prima  facie  proof  of  authenticity ii,  649 

Exemplified  copy  of  recorded  will  may  be  received  in  evidence  in 

the  same  manner  as  the  original ii,  649 

Lapse  of  thirty  years  since  date  of  wiU  does  not  of  itself  entitle  it 

to  be  read  without  further  proof ii,  649 

Lost  or  destroyed  deeds  or  wills  may  be  proved  by  parol ii,  650 

What  instruments  may  be  proved  or  acknowledged  in  the  same 

manner  as  deeds  of  real  estate ii,  650 

Order  of  proof  of  instrument  under  seal ii,  650 

■  Private  writings  not  under  seal,  liow  proved ii,  651 

Bills   of   exchange   and   promissory  notes    must  be  proved  by 

originals ii,  651 

Lost  bill  or  note  may  be  proved  by  parol ii,  651 

Bond  of  indemnity  necessary  to  a  recovery  on  a  lost  note ii,  651 

Proof  of  copy  of  lost  instrument  ii,  651 

Pboduotion  or  documents ii,  651 

Notice  to  produce  documents,  when  necessary ii,  651 

When  notice  to  produce  documents  not  necessary ii,  652 

Form  and  contents  of  notice  to  produce ii,  652 

Service  of  notice  to  produce ii,  652 

Effect  of  notice  to  produce,  and  refusal  to  copiply  therewith ii,  652 

Obtaining  admission  to  documentary  evidence ii,  653 

Request  for  written  admission  of  the  genuineness  of  a  paper  and 

its  result ii,  653 

Exemplifications  and  sworn  copies  of  documents ii,  654 

Classification  of  copies  of  record Li,  654 
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Exemplifications  are  of  a  higher  degree  of  evidence  than  sworn 

copies ii,  654 

What  sesJs  will  be  judicially  noticed  on  an  exemplified  copy ii,  654 

Proof  of  records  by  sworn  copies ii,  654 

Who  may  be  witnesses ii,  655 

Old  rules  as  to  the  competency  of  witnesses,  how  far  changed  by 

the  Code ii,  655 

Persons  absolutely  disqualified  from  being  witnesses ii,  657 

Persons  disqualified  in  certain  cases ii,  658 

(See  Witnesses.) 

Conditional  examination  of  witnesses ii,  660 

In  what  cases  a  witness  may  be  examined  conditionally ii,  660 

At  what  stage  of  the  action  a  witness  may  be  examined ii,  660 

Proceedings  to  obtain  order  for  examination ii,  661 

Order  for  conditional  examination  and  proceedings  to  enforce  it. .  ii,  663 

Proceedings  on  conditional  examination ii,  665 

Proceedings  on  the  trial ii,  668 

Suppression  of  deposition  before  trial ii,    .  671 

Examination  of  witnesses  by  consent ii,  672 

Examination,  by  whom  and  how  conducted , ii,  672 

Testimony,  how  put  in  evidence ii,  673 

Perpetuation  op  testimony ii,  675 

Nature  and  object  of  the  proceeding ii,  675 

Proceedings  to  obtain  an  examination ii,  676 

Order  for  examination,  and  proceedings  to  enforce  it ii,  677 

Proceedings  upon  examination ii,  678 

Putting  deposition  in  evidence ii,  679 

Suppression  of  evidence ii,  679 

Commission  to  take  testimony  out  of  the  State ii,  681 

In  what  cases  a  commission  issues ii,  681 

Proceedings  to  obtain  order  for  a  commission ii,  682 

Opposing  application  for  a  commission ii,  687 

The  order  for  a  commission ii,  688 

Form  of  commission ii,  689 

Interrogatories,  how  and  when  settled ii,  694 

C&mmission,  how  executed ii,  697 

Commission,  how  returned ii,  700 

Proceedings  where  return  is  unreasonably  delayed ii,  703 

Suppression  of  deposition ii,  704 

Correction  of  errors  in  the  execution  of  the  commission ii,  706 

Putting  deposition  in  evidence ii,  707 

Second  commission ii,  708 

Examination  op  parties  before  trial  unconditionally ii,  710 

When  parties  may  be  examined  before  trial ii,  710 

Procedure  to  bring  party  before  judge ii,  712 

Proceedings  on  examination ii^  715 

Deposition,  how  used ii,  716 

Phocueing  the  attendance  of  witnesses ii,  717 

When  witnesses  may  be  compelled  to  attend  trial ii,  717 

Vol.  YL— 92 
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Process  and  proceedings  to  compel  attendance  at  trial ii,  717 

Importance  ot  examination  of  evidence  before  trial iii,  116 

Burden  of  proof  (See  Burden  of  Proof) iii,  117-123 

Writ  of  view  abolished -. iii,  123 

Plaintiff's  evidence iii,  124 

Calling,  swearing,  and  examining  plaintiff's  witnesses iii,  124 

Plaintiff  should  exhaust  his  testimony  before  resting iii,  124 

Defendant's  evidence iii,  125 

General  mode  of  introducing  evidence  for  defendant iii,  125 

Evidence  in  reply iii,  125 

Eebutting  evidence iii,  125 

What  is  rebutting  evidence iii,  125 

General  practice  as  to  the  introduction  of  evidence  on  the  trial . . .  iii,  125 
Discretionary  powers  of  the  court  as  to  the  time,  manner,  and  order 

of  receiving  evidence iii,  125 

Ee-opening  case  discretionary  with  court iii,  125 

Recalling  witness  discretionary ; iii,  126 

I/imiting  number  of  witnesses  on  collateral  issue iii,  126 

Examination  of  witnesses  (See  Moamination) iii,  126, 129 

Direct  examination iii,  129 

Cross-examination  (See   Cross-examination) iii,  130-139 

He-examination  of  witnesses iii,  139 

Impeaching  witness  (See  Impeachment) iii,  139-155 

In  chief,  struck  out  where  party  has  no  opportunity  to  cross-exam- 
ine    iii,  138 

When  referee  may  refuse  to  hear iii,  286 

On  interlocutory  reference iii,  354 

Demurrer  to,  obsolete iii,  83 

Not  received  to  contradict  an  admission  in  a  pleading iii,  84 

Testimony  given  on  former  trial,  as  an  admission iii,  85 

Admission  of  improper  evidence,  when  a  ground  for  new  trial . . .  iii,  408 

.  Perjured  evidence  a  ground  for  new  trial iii,  414 

Error  of  witness  in  giving  evidence,  when  a  ground  for  a  new 

trial iii,  415 

Newly-discovered  evidence  a  ground  for  new  trial iii,  416 

Certificate  of  sale  as iv,  84 

Of  judgment  creditor's  right  to  redeem iv,  101 

Of  right  of  creditor  by  mortgage iv,  103 

On  appeal iv,  232 

Errors  in  admitting  or  rejecting,  when  a  ground  for  reversal  . .   iv,  239,  248, 551 

When  included  in  return iv,  416, 419 

Objections  as  to,  cannot  be  taken  for  first  time  on  appeal iv,  550 

In  ejectment v,  12 

Of  purchase  in  foreclosure v,  262 

EVIDENCE  OP  DEBT: 

When  replevin  lies  for i,  714 

EVIDENCE  OF  TITLE  TO  PROPERTY: 

When  repleviable i.  714 
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Of  witnesses iii,  125-153 

General  practices  as  to  the  examination  of  witnesses iii,  125 

Kules  for  the  examination  of  witnesses iii,  126 

Examination  of  timid  witnesses iii,  127 

Of  over-confident  and  over-zealous  witnesses iii,  128 

Of  unfriendly  witnesses iii,  128 

Impropriety  of  calhng  witness  whom  the    adverse  party  will  be 

compelled  to  call iii,  128 

Impropriety  of  asking  irrelevant  and  unnecessary  questions iii,  128 

Impropriety  of  taking  unnecessary  objections iii,  128 

Demeanor  of  counsel  on iii,  129 

Rules  of  court  as  to  the  examination  of  witnesses iii,  129 

Mode  of  conducting  direct  examination iii,  129 

Leading  questions iii,  129, 130 

Demanding  statement  of  what  it  is  proposed  to  prove  by  witness,  iii,  130 

Mode  of  conducting  cross-examination  (See   Cross-examination) . .  iii,  130-139 

Ee-examination iii,  139 

What  questions  may  be  asked  on  re-examination iii,  139 

Impeaching  witness  (See  Impeachment') iii,  139 

Of  judgment  debtor iv,  135 

Who  may  grant  order  for  ...    iv,  135 

Mode  of  application  for iv,  137 

AiEdavits  and  moving  papers iv,  137 

Order  for iv,  139 

Mode  and  extent  of iv,  150 

Of  debtor  of  judgment  debtor iv,  154 

Who  may  grant  order  for iv,  154 

Mode  of  application  for iv,  154 

Order  for iv,  156 

Who  may  be  examined iv,  158 

Mode  and  extent  of iv,  158 

Before  a  referee iv,  160 

Of  person  refusing  to  make  afiftdavit iv,  590 

EXAMINATION  OF  WITNESSES: 

Bt  consent ii,  672 

Authority  for  examination  by  consent ii,  672 

Objectionable  feature  of  such  examination ii,  672 

By  whom  and  how  conducted ii,  672 

Who  may  conduct  the  examination ii,  672 

How  conducted ii,  672 

Testimony  must  be  taken  on  interrogatories ii,  672 

Testimony  and  interrogatories  must  be  filed ii,  673 

Testimony,  how  put  in  evidence ii,  673 

Eeading  deposition ii,  673 

Objections  to  competency  of  witness  or  testimony ii,  673 

Conditional  examination ii,  660-671 

(/See  OondiUonal  Examination.) 

On  coumission ii,  681 

(.See  Commission  to  Take  Testimony.) 
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FOK  THE  PERPETUATION  OF  TESTIMONY ii,  675-680 

(See  Perpetuation  of  Testimony.') 

Of  parties  before  trial  unconditionally ii,        710 

(See  Parties^ 

EXCEPTIONS  TO  GENERAL  RULES: 

Where  and  how  allowed i,    13,    14 

EXCEPTIONS: 

To  the  general  r.ules  of  pleading ii,        325 

General  scope  and  intent  of  the  exceptions ii,         325 

Account,  how  pleaded  under  the  Code ii,         325 

Jurisdictional  matters,  how  pleaded ii,         325 

Conditions  precedent,  how  pleaded ii,         326 

Pleadings  in  an  action  founded  on  an  instrument  for  the  payment 

of  money ii,         327 

Private  statutes,  how  pleaded ii,         328 

Pleadings  in  action  for  libel  and  slander ii,         329 

Title  of  land,  how  pleaded ii,     *    329 

Defined iii,         202 

When  an  exception  lies iii,         202 

To  charge  or  refusal  to  charge iii,         182 

When  an  exception  does  not  lie iii,         203 

Does  not  lie  to  exercise  of  discretionary  power  iii,         203 

Does  not  lie  to  an  expression  of  an  opinion  in  a  charge iii,         203 

Does  not  lie  to  the  statement  of  the  reasons  for  a  decision iii,         203 

When  taken iii,         203 

Must  be  taken  at  first  opportunity iii,  203, 221 

To  the  reception  of  incompetent  evidence iii,         204 

To  a  judge's  charge  must  be  taken  immediately  upon  delivery. .. .  iii,         204 

By  whom  taken iii,         204 

Form  of iii,         204 

Contents  of iii,         428 

Must  be  accompanied  by  a  statement  of  the  grounds  upon  which 

it  is  based iii,  205,  223 

Must  be  specific iii,  205, 223 

Requisites  of  valid  exception  to  charge iii,  182.  183,  205 

Must  point  out  precise  error iii,  183, 205 

General  exception  to  charge  ordinarily  unavailing iii,  182,  205,  206 

To  admission  of  evidence iii,         206 

To  allowance  of  interest iii,         206 

How  cured iii,         206 

To  insufficiency  of  proof  cured  by  further  evidence iii,         206 

Cross-examination  not  a  waiver  of iii,          207 

Direction  to  disregard  evidence  a  waiver  of iii,         207 

Express  waiver  of iii,         207 

Bill  of iii,  207, 428 

Judge  may  direct  that  exceptions  be  heard  at  general  term iii,         208 

When  judge  may   direct  that  exceptions  be  heard  at  general 

term iii,         209 
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Exceptions  to  decision  of  court  after  trial  of  issues  of  fact . .  iii,        222 

Nature  of  exceptions  to  decision iii,         222 

How  exceptions  to  decision  differ  from  exceptions  to  rulings  on 

the  trial iii,  222, 223 

Exception  must  be  to  matters  of  law,   and  not  to  findings  of 

fact iii,         223 

Time  in  which  to  make  case  or  exceptions iii,         223 

Service  of  exceptions iii,  223, 429 

Extending  time  to  make  exceptions  iii,         224 

Necessary  to  raise  questions  of  law  for  review iii,         224 

Waiver  of iii,         224 

Exceptions  to  report  of  referee iii,  317, 427 

Distinction  between  exceptions  to  report  and  to  rulings  taken  on 

the  trial iii,  317, 318 

What  exceptions  only  can  bo  taken  after  judgment iii,  318,  429 

Exceptions  to  referee's  findings  of  facts  unavailing iii,         318 

Exceptions  to  conclusions  of  law  indispensable iii,         318 

Who  may  except  to  report iii,         319 

When  to  except  to  report iii,         319 

Exceptions  to  report  on  all  the  issues,  when  taken iii,         319 

Exceptions  to  report  other  than  on  the  whole  issue,  when  taken,  iii,  319,  383 

Extension  of  time  to  except iii,         31 9 

How  to  except iii,         319 

Exceptions  must  be  specific iii,         319 

Serving  and  filing  exceptions iii,         320 

Time  in  which  to  serve  and  file  exceptions iii,         220 

Extending  time  to  serve  and  file iii,         320 

Filing  exceptions  with  the  case iii,         321 

On  reference  other  tlian  of  tlie  whole  issue iii,  330, 383 

To  report  on  interlocutory  reference iii,        383 

Mode  of  reviewing  by  exceptions iii,         38t 

In  what  causes  and  on  what  grounds  exceptions  lie iii,         38^5 

Who  may  except iii,         385 

How  taken,  and  form  of iii,         386 

Filing,  serving  and  noticing  for  hearing iii,         387 

Hearing  and  argument  of  exceptions iii,         388 

Decision  on  the  argument  of iii,         388 

Motion  for  new  trial  on iii,  424-433 

Waived  or  cured  before  judgment iv,         248 

When  necessary  to  raise  question  for  review iv,  264,  207 

Form  part  of  judgment  roll ' iv,         339 

Motion  for  new  trial  on iv,  342,  512 

To  referee's  report  in  partition  cases , v,          86 

EXCESSIVE  DAMAGES: 

Offer  to  correct  judgment  as  to iv,        408 

Reversal  as  to  excess iv,         514 

EXCHANGE: 

Of  causes iv,        282 
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For  default iv,  469 

Sufficient iv,  471 

Insufficient iv,  473 

For  defect  requiring  amendment iv,  683 

EXECUTION: 

When  order  of  arrest  necessary  to  justify  arrest  on i,  706 

Property  taken  on,  not  repleviable  unless'exempt i,  710 

Wiien  replevin  lies  for  property  talien  on i,  722 

Action  for  not  returning,  when  to  be  brought i,  59 

Action  for  seizing  and  selling  property  on i,  59 

Action  for  not  paying  over  money  collected  on i,  59 

Executions  under  former  practice i,  430 

What  property  is  exempt  from  levy  and  sale  under ii,  157-160 

When  attachment  has  been  issued,  must  be  directed  to  sheriff  who 

served  the  warrant ii,  196 

Form  of,  where  sheriff  who  executed  attachment  has  gone  out  of 

office ii,  196 

May  issue  on  part  of  demand  admitted  to  be  due ii,  271, 594 

Fees  of  sheriff  on iii,  547 

In  ejectment v,  18 

On  judgment  for  plaintiff v,  18 

On  judgment  for  defendant v,  18 

For  deficiency  in  foreclosure , v,  243 

Nature  and  kinds  of iv,  1 

When  the  proper  remedy iv,  1 

Definition  and  classification  of  executions ; iv,  1 

But  three  kinds  of  execution iv,  1 

Deemed  the  process  of  the  court iv,  2 

What  judgments  may  be  enforced  by iv,  2-5 

Final  judgments  only  enforced  by iv,  2 

Cannot  issue  on  mere  order  for  judgment iv,  2 

Judgment  must  require  payment  of  money  or  delivery  of  property 

to  authorize iv,  2 

Must  be  founded  on  judgment  unsatisfied iv,  2 

Partial  satisfaction  of  judgment  no  bar  to iv,  3 

When  issued  by  inferior  court  no  bar  to  execution  in  superior  court,  iv,  3 

To  enforce  judgment  on  debt  payable  in  installments iv,  3 

To  enforce  judgments  of  inferior  courts iv,  4 

To  enforce  judgments  against  married  women iv,  4 

To  enforce  judgments  against  executors,  etc iv,  4 

When  an  execution  may  issue iv,  5-9 ' 

May  issue  as  of  course  within  five  years  after  entry  of  judgment,  iv,  5 

May  issue  at  any  time  on  leave  of  court iv,  5 

Should  be  issued  as  soon  as  possible iv,  5 

Judgment-roU  must  be  signed  and  filed  before iv,  5 

Effect  of  issuing,  before  filing  judgment-roll iv,  6 

When  deemed  issued iv,  6 

Cannot  regularly  issue  before  docket  of  judgment , iv,  6 

When  execution  may  issue  against  executors,  etc iv,  6 
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Efifect  of  death  of  judgment  debtor  on  the iv,  7,    11 

Effect  of  death  of  judgment  creditor iv,  7 

Against  corporation  of  city  of  New  York '. iv,  8 

When  proceedings  have  been  stayed  pending  appeal iv,  8 

Leave  to  issue,  ■when  necessary iv,  9 

After  five  years  itom  the  entry  of  judgment iv,  9 

On  judgment  against  deceased  judgment  debtor iv,  9 

On  judgment  against  public  ofiBcer  on  official  bond iv,  9 

After  bankrupt's  discharge iv,  9 

Effect  of  issuing  without  leave iv,  10 

May  issue  at  any  time  without  leave  on  consent iv,  10 

Leave  to  issne,  how  obtained iv,  10-13 

When  motion  for  leave  to  issue  should  be  made iv,  10 

Where  to  move  for  leave  to  issue '. iv,  10 

On  what  notice  to  apply  for  leave  to  issue iv,  10 

On  what  papers  to  apply  for  leave  to  issue iv,  11 

Judgment  debtor  may  oppose  the  application iv,  11 

Reference  ordered  when  amount  due  is  disputed iv,  11 

Validity  of  judgment  cannot  be  attacked  on  motion  for  leave  to 

issue iv,  11 

Counter  demands  against  creditor  no  ground  for  opposing  motion 

for  leave  to  issue iv,  11 

When  order  denying  leave  to  issue  is  appealable iv,  H 

Remedy  where  application  for  leave  is  denied iv,  11 

Where  judgment  debtor  dies  before  execution iv,  11 

Proceedings  to  obtain  leave  to  issue  execution  against  estate  of 

deceased  judgment  debtor iv,  12 

Leave  of  surrogate,  when  necessary iv,  12 

Who  may  issue  execution iv,   13,   14 

May  be  issued  by  successful  party  or  his  attorney , iv,  13 

By  whom  subscribed iv,  13 

When  the  county  clerk  should  issue  execution  on  transcript  of  jus- 
tice's judgment iv,  13 

Executor  may  issue  execution,  as  of  course,  when iv,  13 

To  whom  issued , iv,  14 

Against  property,  issues  to  sheriff  of  the  county  where  the  judg- 
ment is  docketed iv,  14 

In  ejectment  or  replevin,  issues  to  sheriff  of  the  county  where  the 

property  is  situated iv,  14 

May  issue  at  the  same  time  to  different  counties iv,  14 

Against  the  person,  issues  to  sheriff  of  any  county  within  the  juris- 
diction of  the  court iv,  14 

When   property  has  been   attached   must  issue  to   sheriff  who 

served  attachment iv,  14 

On  judgment  against  sheriff  issues  to  the  coroner  or  person  spec- 
ially appointed iv,  14 

Form  of  execution iv,     14-18 

General  requirements  of  the  Code  as  to  form  of iv,  14 

Must  conform  to  judgment iv  15 
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Should  run  in  the  name  of  the  people iv,  16 

Contents  of iv,  16 

Is  sufficient  if  it  conforms  to  the  requirements  of  the  Code iv,  16 

Must  issue  out  of  the  court  in  which  the  judgment  was  pandered. .  iv,  16 

By  whom  subscribed iv,  16 

Against  joint  debtors iv,  16 

On  judgment  by  confession iv,  17 

Where  debt  is  not  all  due  or  payable  in  installments iv,  17 

Must  be  indorsed  with  title  of  cause,  etc iv,  17 

Must  direct  collection  of  interest iv,  17 

Indorsement  on  execution  issued  on  a  judgment  recovered  on  a 

debt  secured  by  mortgage iv,  17 

Indorsement  of  receipt  of  execution  by  officer iv,  17 

Mistakes  and  irregularities  in,  may  be  amended iv,  18 

Execution  issued  out  of  wrong  court  is  void iv,  18 

Instructions  to  sheriff iv,  18-20 

Power  of  attorney  to  control  time  and  mode  of  enforcing  the  exe- 
cution    iv,  18 

What  directions  may  be  given  to  sheriff  as  to iv,  19 

Effect  of  instructing  sheriff  or  deputy  as  to  mode  of  serving iv,  19 

What  instructions  to  officer  will  discharge  him  from  liabiUty iv,  19 

Beturn iv,  20-27 

To  whom  return  of  execution  should  be  made iv,  20 

By  whom  the  return  should  be  made iv,  20 

When  returnable iv,  20 

Party  cannot  abridge  time  for  making  return iv,  20 

Sheriff  may  return  execution  within  sixty  days iv,  21 

Party  may  extend  time  to  make  return iv,  21 

Court  may  enlarge  time  to  make  return iv,  21 

Porm  and  contents  of  return iv,  21 

Return  must  be  in  the  name  of  the  sheriff iv,  21 

When  the  sheriff  may  return  mUJa  hona iv,  21 

Beturn  by  mail iv,  25 

Liability  of  sheriff  for  neglecting  to  make  return iv,  25 

Compelling  return  by  attachment iv,  25 

Sheriff  may  be  compelled  to  return  process  delivered  to  his  deputy,  iv,  26 
Court  may  compel  sheriff  of  one  county  to  return  execution  issued 

in  another iv,  26 

Further  return iv,  27 

Effect  of  failure  to  indorse  return iv,  27 

Canceling  and  amending  return iv,  27 

Wrongful  executions  and  liability  tlierefor iv,  27 

Where  judgment  has  been  extinguished  by  payment iv,  27 

Where  judgment  has  been  extinguished  by  discharge  in  bankruptcy,  iv,  27 

Levy  under  wrongful  execution  makes  officer  a  trespasser iv,  28 

Sale,  under  execution  issued  on  erroneous  judgment,  regular iv,  28 

Void  judgment  will  not  justify  acts  done  thereunder iv,  28 

Upon  whom  liability  rests  for  wrongful  levy iv,  28 

When  officer  will  be  protected  by  his  process iv,  28 
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When  levy  will  make  creditor  a  trespasser iv,  28 

Attorney  directing  a  levy  after  return  day  of  execution  liable  with. 

sheriff  as  trespasser iv,  29 

Setting  aside  execntious iv,  29 

May  be  set  aside  on  motion  for  irregularity iv,  29 

What  is  an  irregularity  in  an  execution iv,  29 

May  be  set  aside  for  variance  from  judgment iv,  29 

When  issued  contrary  to  stipulation  may  be  set  aside iv,  29 

When  issued  before  return  of  prior  execution  to  same  county . . . .  iv,  29 

When  issued  on  judgment  secured  on  appeal iv,  29 

When  issued  on  property  covered  by  a  receivership iv,  30 

Defendant  only  may  move  to  set  aside  for  irregularity iv,  30 

Stay  of  execntioB iv,  30 

When  execution  may  be  stayed iv,  30 

New  executions iv,  31 

When  a  new  execution  may  issue  of  course iv,  31 

When  leave  of  court  necessary  before  issuing iv,  31 

Prior  execution  must  be  returned  or  withdrawn  before  issuing  new 

execution iv,  31 

When  creditor  has  been  compelled  to  refund  moneys  received  from 

sale,  new  execution  may  issue iv,  32 

When  prior  execution  issued  for  an  amount  less  than  the  judgment  iv,  32 

Form  of  new  execution iv,  32 

Against  property iv,  32-94 

What  personal  property  is  subject  to  leyy  and  sale  under iv,  32-36 

Money  subject  to  levy  under iv,  32 

Moneys  in  hands  of  sheriff,  when  subject  to  levy  under iv,  33 

Money  deposited  with  banker  not  subject  to  levy  under  execution 

against  depositor iv,  33 

Growing  crops  subject  to  levy  under iv,  33 

Growing  trees,  fruit  and  grass  not  subject  to  levy iv,  33 

Hops  growing  on  vines  subject  to  levy  under iv,  33 

Interest  of  pledgor  in  pledged  goods-may  be  sold  under iv,  33 

Interest  of  pledgee  or  bailee  may  be  sold  under iv,  34 

Partnership  property  may  be  levied  on  under  execution  against 

one  of  the  firm iv,  34 

Rolling  stock,  etc.,  of  railroads  subject  to  levy iv,  34 

Interest  of  mortgagor  in  chattels  mortgaged,  when  subject  to  levy 

under iv,  34 

Naked  equity  of  redemption  not  liable  to  levy iv,  35 

Interest  of  purchaser  of  chattels  on  conditional  sale,  when  not  sub- 
ject to  levy iv,  35 

Interest  of  lessee  of  chattel  subject  to  levy iv,  35 

Separate  estate  of  married  woman  subject  to  levy iv,  35 

Chattels  purchased  By  wife,  but  in  possession  of  the  husband,  sub- 
ject to  execution  against  him iv,  36 

On  judgment  against  husband  and  wife,  property  of  either  may  be 

sold  under iv,  36 

Chose  in  action  not  liable  to  levy  under iv,  36 
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Bank  stock  not  liable  to  sale  under iv,  36 

Replevied  goods,  when  not  subject  to  levy iv.  36 

Groods  purchased  conditionally  not  subject  to  levy iv,  30 

What  real  property  is  subject  to  levy  and  sale  under iv,  36-38 

All  lands  of  judgment  debtor  within  the  State  subject  to iv,  36 

Possession  of  lands  raises  presumption  of  leviable  interest iv,  37 

Interest  of  vendee  under  contract  for  the  purchase  of  lands  not 

subject  to  levy iv,  37 

Lands  held  in  trust  subject  to  levy iv,  37 

Every  interest  in  lands,  except  a  chattel  interest,  subject  to  levy . .  iv,  37 

Estates  for  life  and  for  years  subject  to  levy iv,     37,  38 

When  interests  of  mortgagor  and  mortgagee  are  subject  to  levy  . .  iv,  38 

Vested  future  estates  may  be  sold  under iv,  38 

Reversionary  interest  in  lands  may  be  sold  under iv,  38 

What  property  is  exempt  from iv,  38-46 

No  property  exempt  per  se iv,  38 

(See  Exempt  Property.') 

What  personal  property  of  a  householder  is  exempt iv,  39 

Shares  in  building  associations,  how  far  exempt iv,  39 

Equipmen  t  of  national  guard  exempt  from iv,  40 

Exceptions  to  statutory  rules  of  exemption iv,  40 

What  property  may  be  sold  on  execution  for  purchase-money iv,  40 

No  property  exempt  from  execution  issued  on  a  judgment  for  labor 

performed  in  a  family  as  a  domestic iv,  41 

On  judgments  in  actions  by  female  employee iv,  41 

Limitation  as  to  amount  of  property  exempt  from iv,  41 

What  real  property  is  exempt  from iv,  42 

Homestead,  when  exempt  from iv,  42 

Private  burying  grounds,  when  exempt  from iv,  43 

What  property  is  exempt,  absolutely iv,  43 

Construction  of  statutes  relating  to  exemption iv,  44 

Exemption,  how  far  a  question  of  fact iv,  44 

Exemption  a  personal  privilege iv,  45 

Burden  of  proof  lies  with  party  claiming  exemption iv,  45 

Proof  necessary  to  sustain  action  for  levy  on  exempt  property iv,  45 

Debtor  may  elect  what  articles  he  will  claim  as  exempt iv,  45 

Effect  of  fraud  on  the  right  of  exemption iv,  46 

Waiver  of  exemption iv,  46 

Torm  of  execution iv,  47-50 

Provisions  of  the  Code  as  to  the  form  of iv,  47 

Form  of  execution  after  attachment iv,  47 

Form  of  execution  against  joint  debtors iv,  48 

Against  property  in  the  hands  of  third  persons iv,  48 

Form  of  execution  against  married  women iv,  49 

On  judgments  for  debts  contracted  by  women  beforrf  marriage  ...  iv,  49 

The  levy iv,  50-57 

Levy  on  real  property,  how  made iv,  50 

Levy  on  personal  property,  how  made iv,  50 

Essentials  of  a  valid  levy  on  personal  property iv,  50 
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Levy,  when  made iv,  52 

Levy  may  be  made  on  return  day  but  not  after iv,  52 

What  force  may  be  used  in  making  a  levy iv,  52 

Sherifif  may  not  enter  dwelling-house  by  force  to  make  a  levy  ...  iv,  52 

Consent  of  debtor  not  essential  to  validity  of  levy iv,  52 

Amount  of  levy  discretionary  with  oflScer iv,  53 

One  levy  sufficient  for  as  many  executions  as  the  property  levied 

on  will  satisfy iv,  53 

Sheriff  may  deliver  property  levied  on  to  receiptor iv,  54 

Effect  of  a  levy  under  an  execution iv,  54 

Goods  levied  on  cannot  be  replevied iv,  54 

Goods  levied  on  cannot  be  sold  for  taxes iv,  54 

Plaintiff  acquires  no  title  to  goods  by  levy iv,  54 

Sheriff  acquires  a- special  property  in  goods  levied  on iv,  55 

Levy  on  lands  or  chattels  does  not  divest  debtor  of  title iv,  55 

Levy,  not  per  se  a  satisfaction  of  the  judgment iv,  55 

Presumptions  of  law  in  favor  of  the  levy iv,  56 

Indorsement  of  levy  on  a  day  specified  prima  facie  evidence  of  the 

fact  iv,  56 

Abandonment  of  levy iv,  66 

When  goods  of  third  person  have  been  seized  by  mistake,  the  sher- 
iff may  relinquish  the  levy iv,  66 

Proceedings  on  dispnted  title iv,  67 

Duty  of  officer  on  dispute  as  to  title iv,  57 

•       Inquisition  to  determine  title iv,  67 

Proceedings  where  jury  find  title  in  third  person iv,  57 

Proceedings  where  jury  find  title  in  defendant iv,  58 

Mode  of  conducting  proceedings  on  the  inquest iv,  58 

When  the  sheriff  may  demand  indemnity  from  the  plaintiff  in  exe- 
cution    iv,  59 

When  proper  bond  of  indemnity  is  given  by  plaintiff,  sheriff  must 

proceed iv,  59 

Sheriff  cannot  compel  plaintiff  and  claimant  to  interplead iv,  61 

Time  of  making  return  may  be  extended  by  the  court iv,  61 

Lien  of  executions iv,   61,   65 

When  the  lien  of  an  execution  attaches  as  against  defendant  . . .    .  iv,  61 

When  lien  attaches  as  against  purchaser  in  good  faith iv,  62 

Priority  of  lien  as  between  mortgagee,  assignee   and  execution 

creditor iv,  62 

Who  are  purchasers  in  good  faith  within   the  meaning  of  the 

statute , iv,  62 

To  what  the  lien  attaches  as  against  the  defendant iv,  63 

To  what  the  lien  attaches  as  against  purchasers  in  good  faith iv,  63 

When  an  execution  becomes  dormant  and  loses  priority  of  lien ...  iv,  63 

When  acts  will  render  an  execution  dormant iv,  64 

Debtor  cannot  object  to  dormant  execution iv,  64 

Lien  of  judgment  on  real  estate  not  affected  by  dormant  execution  iv,  64 

Termination  of  lien  of  execution iv,  64 

Priority  of  executions iv,    65,  68 
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Priority  of  executions  determined  by  date  of  delivery  to  ofBicer  for 

execution iv,  65 

Lien  created  by  law  cannot  be  defeated  by  act  of  defendant iv,  S5 

Satisfaction  of  prior  execution  from  proceeds  of  sale  under  one 

subsequently  delivered iv,  65 

When  junior  execution  must  be  satisfied iv,  66 

Recovering  back  money  improperly  applied iv,  66 

Priority  of  liens  not  affected  by  death  of  sheriff iv,  66 

As  against  real  property,  execution  takes  priority  from  the  dock- 
eting of  the  judgment iv,  66 

Prior  delivery  of  execution  does  not  divest  title  of  purchaser  of 

chattels  without  notice iv,  66 

Priority  of  executions  against  partnership  property iv,  66 

Duty  of  sheriff  holding  executions  against  partnership  and  against 

individual  partner iv,  67 

Execution   levied  takes  priority  over  receivership  subsequently 

created iv,  67 

Priority  as  between  executions  and  attachments iv,  67 

Priority  of  lien  of  levy  over  subsequent  proceedings  in  bankruptcy,  iv,  68 

Loses  priority  by  becoming  dormant iv,  68 

The  sale iv,     68-71 

Sale  must  be  made  between  nine  o'clock  and  sunset iv,  68 

Sale  after  sunset  void iv,  68 

Sale  need  not  be  completed  before  return  day  of  execution iv,  68 

OfiScer  should  exercise  discretion  as  to  the  day,  place,  and  terms  of 

sale iv,  68 

Chattels  may  be  sold  on  the  debtor's  premises iv,  68 

Who  may  be  purchasers  at  the  sale iv,  69 

OfScer  holding  execution  cannot  purchase  at  the  sale iv,  69 

Plaintiff  as  a  purchaser iv,  69 

Defendant  may  become  a  purchaser iv,  09 

Attorney  for  plaintiff  as  a  purchaser , . . .  iv,  09 

Postponement  of  sale,  when  proper iv,  69 

When  a  stay  of  sale  will  be  ordered iv,  70 

Irregular  and  void  sales iv,  70 

Unauthorized  sale  conveys  no  title  to  purchaser iv,  70 

Examples  of  irregular  and  void  sales iv,  70 

Mere  inadequacy  of  price  not  sufficient  to  impeach  validity  of  sale,  iv,  71 

Sale  of  personal  property iv,     71-74 

Statutory  requirements  as  to  notice  of  sale  of  chattels iv,  72 

Property  sold  must  be  within  view iv,  72 

Exceptions  to  rule  requiring  property  to  be  within  view iv,  72 

Sale  valid  as  to  property  within  view,  and  void  as  to  such  as  was  not,  iv,  72 

Personal  and  real  property  must  be  sold  separately iv,  73 

Goods  subject  to  mortgage  must  be  sold  in  one  lot iv,  73 

Parties  in  interest  may  agree  as  to  mode  of  sale iv,  73 

Property  offered  for  sale  must  be  specifically  designated iv,  73 

When  sheriff  may  deliver  the  goods  sold  without  receiving  tho 

amount  bid iv,  73 
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Purchaser  allowed  a  reasoaable  time  in  which  to  remove  goods. . .  iv,  74 
Allowing  goods  to  remain  in  the  possession  of  the  defendant  ren- 
ders sale  presumptively  void iv,  74 

Sale  transfers  title  of  debtor  to  purchaser iv,  74 

Quantity  of  interest  sold  not  affected  by  statement  of  officer  mak- 
ing sale iv,  74 

Sale  of  real  property iv,  74-77 

Chattels  must  be  sold  before  real  property iv,  75 

Statutory  requirements  as  to  notice  of  sale iv,  75 

"What  will  be  deemed  sufficient  notice  of  sale iv,  76 

Real  property  must  be  sold  in  parcels  where  practicable iv,  76 

Sale  of  lands  owned  in  common  or  in  joint  tenancy iv,  76 

Amount  offered  for  sale iv,  76 

Officer  selling  real  estate  cannot  be  a  purchaser iv,  77 

Penalty  for  irregular  sale  of  real  estate iv,  77 

Re-sale iv,  77-79 

When  sale  will  be  set  aside  for  irregularity  iv,  77 

When  a  sale  will  be  set  aside  for  favor iv,  78 

Biglits  and  title  of  purchasers iv,  79 

Purchaser  of  chattels  acquires  absolute  title  on  payment  of  price. .  iv,  79 
Title  of  purchaser  of  real  estate  does  not  become  absolute  until 

conveyance  by  sheriff ^ iv,  79 

Estate  of  execution  debtor  not  divested  while  right  to  redeem 

exists , iv,  79 

Effect  of  fiUng  sheriff's  certificate  of  sale iv,  79 

Title,  how  affected  by  irregularities. . .    iv,  80 

No  title  passes  to  purchaser  at  sale  under  a  void  execution iv,  80 

Title,  as  against  prior  execution  not  levied iv,  80 

Title,  as  against  actual  owner iv,  81 

Sale  of  property  of  person  not  named  in  the  execution  passes  no 

title  to  purchaser iv,  81 

Title  acquired  after  redemption iv,  81 

Title  of  purchaser  not  affected  by  subsequent  acts  of  the  parties. .  iv,  81 

Purchase  by  attorney,  when  deemed  purchase  for  client iv,  81 

Waiver  of  title  by  purchaser iv,  81 

Purchaser  of  real  estate  may  take  peaceable  possession iv,  82 

Purchaser  cannot  enter  on  premises  actually  occupied iv,  82 

Bights  of  judgment  debtor iv,  82 

After  sale  of  personal  property  under  execution iv,  82 

After  sale  of  real  property  under  execution iv,  82 

Right  of  debtor  to  redeem  lands  sold  under  execution iv,  94 

Sheriff's  certificate  of  sale iv,  82 

Sheriff  must  execute  duplicate  certificate  of  sale iv,  82 

Form  and  contents  of  the  certificate iv,  83 

Filing  and  recording  of  certificate iv,  83 

Omission  to  file  certificate  will  not  prejudice  purchaser iv,  83 

Certificate  as  evidence iv,  84 

Conveyance  by  sheriff iv,     84^90 

Duty  of  sheriff  to  convey  unredeemed  premises iv.  84 
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Conveyance  may  be  compelled  by  mandamus .V iv,  84 

Who  must  execute  deed  of  lands  sold  under  execution  on  death  of 

sheriff iv,  85 

To  whom  the  deed  must  be  executed iv,  85 

Proof  requisite  to  entitle  assignee  to  deed i v,  86 

Deed  to  third  person,  given  with  consent  of  redeeming  creditor, 

valid iv,  86 

Eemedies  of  creditor  of  a  purchaser  who  neglects  to  procure  a 

conveyance iv,  86 

Form  and  contents  of  sherifi's  deed iv,  86 

Deed  must  identify  the  premises  conveyed. iv,  86 

Examples  of  deeds  void  for  uncertainty iv,  87 

Deed  need  not  recite  judgment  or  execution iv,  87 

Title  not  affected  by  variance  between  deed  and  certificate iv,  87 

Mistake  in  sheriffs  deed  may  be  corrected  by  action iv,  87 

Void  deed  cannot  be  cured  by  amendment iv,  87 

Mistake  in  deed  may  be  shown  by  parol iv,  88 

To  what  time  the  deed  relates iv,  88 

Purchaser  may  maintain  action  for  injuries  to  the  estate  between 

sale  and  conveyance iv,  88 

Effect  of  deed , iv,  88 

Lease  given  by  judgment  debtor  between  sale  and  conveyance 

extinguished  by  deed iv,  88 

Void  deed  will  convey  no  title iv,  89 

Setting  aside  sheriff's  deed    iv,  89 

Proceeds  of  sale,  how  applied iv,  90-92 

Executions  must  be  satisfied  in  order  of  priority iv,  90 

Sstisfaction  of,  when  identical  in  point  of  priority iv,  90 

Priority  obtained  by  confession  of  judgment,  not  favored iv,  90 

When  proceeds  of  sale  applied  to  costs iv,  91 

Application  of  the  proceeds  of  the  sale  of  partnership  property ...  iv,  91 

Payment  of  proceeds  of  sale  into  court iv,  91 

Disposition  of  surplus iv,  91 

Liens  of  creditors  upon  lands,  transferred  to  moneys  arising  from 

their  sale iv,  92 

Eight  of  grantee  of  lands  sold  under  execution  against  grantor. ...  iv,  92 

Eights  of  second  execution  creditor  to  surplus iv,  92 

Eeoovering  back  money  misapplied iv,    92,  94 

Satisfaction  of  execution iv,  92-94 

What  is  a  satisfaction  of  an  execution iv,  39 

Indorsement  of  satisfaction  by  sheriff  and  entry  of  same  by  clerk,  iv,  93 

Eeoovering  back  money  paid  under  mistake iv,  94 

Action  to  recover  back  moneys  collected  on  execution  on  judg- 
ment which  has  been  reversed iv,  94 

Bedemption  of  real  estate  sold  under  (See  Redemption) iv,  94 

Against  specific  property iv,  113-115 

Delivery  of  real  or  personal  property  may  be  enforcer!  by iv,  113 

Form  of  execution  for  delivery  of  property iv,  113 

Against  the  person iv,  115-127 


GENERAL  INDEX.  743 

EXECUTION  —  Continued.                                                                   vol.  page. 

When  execution  may  issue  against  tlie  person iv,  115-120 

Two  classes  of  cases  in  which  defendant  may  be  arrested  under 

execution , iv,  116 

Leave  of  court  not  necessary  to  authorize  execution  against  the  ■ 

person iv,  116 

Where  summons  for  money  has  been  served  without  complaint, 

and  defendant  has  made  default iv,  117 

On  judgment  for  debt  contracted  in  a  fiduciary  capacity iv,  117 

In  action  of  trover iv,  117 

In  action  for  willful  injury  to  property iv,  117 

Consent  of  plaintiff  to  defendant's  release  from  arrest  does  not  pre- 
vent execution  against  person iv,  117 

Setting  aside  of  order  of  arrest  on  conditions  not  complied  with 

does  not  prevent  execution  against  person iv,  117 

"When  plaintiff  may  be  arrested  on  execution iv,  117 

When  plaintiff  may  be  arrested  on  execution  in  replevin iv,  117 

On  failure  to  sustain  action  against  sheriff  for  penalty. iv,  118 

On  failure  to  sustain  action  of  ejectment iv,  118 

Where  married  woman  fails  in  action  of  trover iv,  118 

In  what  actions  execution  may  issue  against  the  person iv,  118 

On  judgment  for  a  penalty  under  the  fish  and  game  act iv,  118 

On  judgment  of  a  justice's  court iv,  119 

On  judgment  in  the  marine  court iv,  119 

Where  judgment  debtor  is  a  married  woman iv,  119 

May  issue  against  the  person  of  one  of  two  joint  debtors iv,  119 

How  and  when  issuable  against  the  person iv,  120 

No  levy  to  issue  necessary iv,  120 

Effect  of  issuing  execution  against  the  person  in   an   improper 

case iv,  120 

Return  of  execution  against  property  when  essential  to  valid  exe- 
cution against  person , iv,  120 

When  execution  against  person  must  issue iv,  121 

Form  and  contents  of  execution  against  the  person iv,  121 

Form  of  execution  under  fish  and  game  act iv,  121 

Arrest  on  execution  against  the  person  iv,  122 

Mode  of  arrest  on iv,  122 

Eflect  of  arrest  on iv,  122 

Arrest  of  debtor  on,  suspends  remedy  against  property iv,  122 

Effect  of  imprisonment  of  one  of  several  defendants  on iv,  123 

When  defendant  is  entitled  to  jail  liberties iv,  123 

Dischai-ge  from  arrest  under iv,  123 

Payment  of  amount  of  levy  entitles  debtor  to  discharge  from  arrest 

under iv,  123 

When  sheriff  may  discharge  defendant  from  arrest  under iv,  123 

Attorney  has  no  authority  to  discharge  debtor iv,  124 

Stay    of    proceedings   on   execution  does   not  discharge   debtor 

arrested  under iv,  124 

Irregularities  in  mode  of  imprisonment  do  not  entitle  defendant  to 

discharge iv,  124 


744  GENEEAL  INDEX. 

EXECUTION—  Continued.                                                                   vol.  page. 

Where  judgment  debtor  is  a  lunatic iv,  124 

Effect  of  discharge,  at  common  law iv,  124 

When  new  execution  may  issue  after  discharge iv,  125 

Escape iv,  125 

New  execution  may  issue  on  escape  of  debtor iv,  125 

Officer  cannot  retake  debtor  after  escape  without  new iv,  126 

Supersedeas iv,  126 

In  what  cases  allowed iv,  126 

Application  for  supersedeas,  when  and  where  made iv,  126 

Effect  of  supersedeas iv,  127 

Order  granting  supersedeas  appealable iv,  127 

Proceedings  supplementaet  to iv,  127-175 

(See  Supplementary  Proceedings.) 

Of  judgments  against  corporations iv,  205 

Proceedings  on  return  of  execution  unsatisfied iv,  205 

Where  judgment  directs  the  performance  of  some  specific  act. ...  iv,  206 

Against  absent  defendants  iv,  206 

Against  personal  representatives,  lieirs,  devisees,  etc iv,  206 

Where  judgment  directs  the  payment  of  money iv,  206 

Requisites  of  execution  against  personal  representatives,  etc iv,  206, 207 

Where  judgment  directs  performance  of  a  specific  act iv,  207 

Amount  for  which  execution  may  issue iv,  207 

At  what  time  execution  may  issue iv,  207 

Indorsement  on,  where  there  are  infant  defendants iv,  207 

On  judgment  against  a  trust  estate iv,  207 

Levy  on  trust  property iv,  208 

On  judgment  in  the  county  court iv,  567 

Indorsement  on iv,  568 

On  judgment  after  new  trial iv,  569 

Amendment  of iv,  650 

What  errors  in,  may  be  amended iv,  651 

May  be  amended  after  its  return  unsatisfied iv,  652 

Issued  out  of  wrong  court  not  amendable iv,  652 

EXECUTORS,  ETC.: 

Actions  by i,  104 

Actions  by  foreign  executors  .  / i,  108 

Of  deceased  judgment  creditor  may  sue  without  leave i,  192 

Actions  against  executors i,  137 

Joinder  as  defendant  with  other  parties i,  137 

Extension  of  statutes  of  limitations  as  to i,  62 

Presenting  claims  to i,  62 

Action  on  claim i,  62 

Pleading  of  statute  of  limitations  by i,  66 

May  be  restrained  from  distributing  assets ii,   47,   57 

Insolvency  of,  a  ground  for  injunction ii,  57 

Attachment  does  not  lie  against,  as  such ii,  142 

Receiver  may  be  appointed  when  executor  is  insolvent ii,  205 

Poverty  of,  not  a  ground  for  appointing  receiver ii,  222 

When  ne  exeat  may  issue  against  foreign ii,  275 
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Complaints  by  or  against ii,  374 

When  required  to  file  security  for  costs ii,  568 

May  be  compelled  to  deposit  assets  in  court ii,  597 

May  discontinue  without  costs  when  they  have  commenced  a  wrong 

action  by  mistake ii,  602 

Settlement  of  accounts  of iii,  359 

What  allowances  may  be  made  to,  on  settlement iii,  359 

Allowance  of  commission  to iii,  360 

Presentation  of  claims  before iii,  533 

Unreasonable  resistance  to  claims  by iii,  534 

Unreasonable  neglect  of  claim  by iii,  534 

Effect  of  refusal  to  refer  claim iii,  535 

Eeferee  cannot  allow  costs  against iii,  535 

When  execution  may  issue  on  judgment  against iv,  4,     6 

May  issue  execution  as  of  course iv,  8,    13 

Form  of  execution  against iv,  48 

EXECUTORS  AND  ADMINISTRATORS  : 

Actions  by vi,  323 

Actions  against vi,  328 

Costs  in  actions  by  and  against vi,  327, 328 

Executors  of  their  own  wrong vi,  335 

EXEMPLIFICATIONS : 

Proof  of  records  by ii,  654 

EXEMPTION: 

From  service  of  summons i,  509-515 

From  arrest  under  non-imprisonment  act i,  590 

Action  on  judgment  founded  on  contract i,  590 

In  proceedings  arising  out  of  non-payment  of  costs i,  590 

Exceptions  to  exemption i,  591 

From  arrest  nnder  tlie  Code i,  591 

Character  of  the  exemption i,  591 

Where  arrest  not  authorized  by  Code  or  non-imprisonment  act. . .  i,  592 

Under  United  States  law i,  592 

Ambassadors,  foreign  ministers  and  their  domestic  servants  exempt  i,  593 

Consuls  and  vice-consuls  exempt i,  594 

Soldiers  and  sailors  in  United  States  service  exempt i,  595 

Under  other  statutes  and  decisions i,  595 

Members  and  officers  of  State  legislature i,  596 

State  militia i,  696 

Policemen i,  596 

Canal  commissioners,  etc , i,  596 

Officers  of  courts  of  record i,  597 

Parties  to  suits,  jurors  and  witnesses i,  597 

Voters  on  election  day i,  599 

Females i,  599 

Party  previously  arrested i,  600 

Defendants  in  actions  on  judgments i,  602 

In  actions  between  partners i,  604 
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B  XEMPTION  —  ConUnued.  vou 

Arrest  of  exempt  party,  false  imprisonment  lies i,  705 

Waiver  of  exemption i,  604 

From  jury  duty iii,  96 

From  jury  duty  in  city  of  New  York iii,  97 

Statutory  exemptions iv,  39,  43 

Absolute iv,  43 

Construction  of  statutes  relating  to iv,  44 

How  far  a  question  of  fact iv,  44 

A  personal  privilege iv,  45 

Burden  of  proof  rests  with  party  claiming iv,  45 

Waiver  of : iv,  46 

EXEMPT  PROPERTY: 

FThat  property  is  exempt  from  execution iv,  38 

No  property  exempt  per  se iv,  38 

Statutory  exemptions  in  favor  of  householders iv,  39 

Exceptions  to  statutory  rules  of  exemptions iv,  40 

Exemption  does  not  extend  to  demand  for  purchase-money iv,  40 

Purchase-money  defined iv,  40 

Exemption  does  not  extend  to  demand  for  work  done  as  a  domestic,  iv,  41 

Law  as  to,  not  applicable  to  executions  in  favor  of  female  employee  iv,  41 

Limitation  as  to  amount iv,  41 

Exemption  of  real  property iv,  42 

When  a  homestead  is  exempt  from  levy iv,  42 

Homestead  not  exempt  from  execution  on  judgments  for  wrongs,  iv,  42 

How  far  private  burying  grounds  are iv,  43 

What  property  is  exempt  absolutely iv,  43 

Wearing  apparel  absolutely  exempt iv,  43 

Propertj''  of  municipal  corporations  devoted  to  public  use iv,  43 

Materials  procured  under  contract  with  canal  commissioners iv,  44 

Construction  of  statutes  relating  to iv,  44 

When  exemption  a  question  of  fact iv,  45 

Only  defendant  in  execution  may  claim iv,  45 

Burden  of  proof  is  on  party  claiming iv,  45 

Proof  necessary  to  substantiate  right  to iv,  45 

Debtor  may  elect  what  articles  he  will  claim  as iv,  45 

Claim  of  right  of  exemption,  when  made. iv,  46 

Officer  need  not  consult  debtor  as  to  what  he  claims  as iv,  46 

Effect  of  reducing  property  to iv,  46 

Waiver  of  right  to  claim  property  as iv,  46 

Wife  cannot  waive  her  husband's  claim  to iv,  46 

EXONERATION  : 

When  bail  exonerated  by  judge i,  673 

When  by  death  of  defendant i,  674 

At  what  time i,  676 

Extension  of  time  for i,  677 

Proceedings  for i,  673 

HX  PARTE: 

Appeal  from  orders  made iv,  330 
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When  motion  may  be  made iv,  592 

Where  motion  may  be  made iv,  593 

What  orders  may  be  granted iv,  595 

EXPENSES  : 

In  partition v,  97 

EXTENSION : 

Of  time  of  serving  notices,  etc iv,  620 

EXTENSION  OF  REMEDIES  : 

How  extended  and  applied  to  new  cases i)  2,  3,     4 

How  extended  by  common  law i,  13,    14 

Power  given  by  the  Code i,  457, 462 

EXTENSION  OP  TIME  : 

To  answer ii,  412 

Can  be  obtained  only  by  order  or  by  consent ii,  412 

To  answer,  extends  time  to  demur ii,  412 

By  consent ii,  412 

Party  may  grant ii,  412 

Form  of  valid  consent  for ii,  413 

By  order ii,  413 

Who  may  grant  order  for ii,  413 

Papers  on  which  to  apply  for ii,  413 

Where  application  should  be  made  for ii,  413 

Service  of  the  order  for ii,  413 

Effect  of  the  order  for.    ii,  414 

Construction  of  order  for .  ii,  414 

As  a  waiver  of  irregularities  in  the  complaint ii,  415 

Of  time  to  reply ii,  439 

EXTRA  ALLOWANCE  : 

Of  costs,  as  a  right iii,  491 

Discretionary  allowances iii,  494 

Costs  on  application  for iii,  509 

EXTRAORDINARY  TERMS : 

Of  supreme  court,  how  appointed i,  317, 318 
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FACT,  QUESTIONS  OP  TRIAL  BY  JURY: 

Jury  tries  facts  in  legal  actions i,  14 

No  jury  in  equity i,   20,  436 

Questions  of  fact,  trial  by  jury  or  referee i,  436 

FACTS: 

Not  provable,  are  practically  non-existent i,  33 

Are  there  sufficient  to  make  a  case i,  34 

Are  there  sufficient  to  establish  a  defense i,  34 

How  stated  in  affidavit  to  obtain  order  of  arrest i,  636 
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What  are  facts ii,         306 

How  stated  in  pleading ii,  298, 305 

Nothing  but  facts  to  be  pleaded ii,         305 

Facts  to  be  stated  as  they  are ii,         305 

And  law  should  not  be  pleaded  together ii,         308 

Arguments  are  not ii,         308 

Should  not  be  alleged  in  a  hypothetical  or  alternative  form ii,         308 

All  essential  facts  must  be  pleaded ii,         309 

None  but  essential  facts  need  be  pleaded ii,         312 

Discovered  since  commencement  of  action  must  be  alleged  in  sup- 
plemental pleading  . . .  „ , ii,         467 

Trial  of  issues  of,  by  court ; . . .  iii,  212-226 

Reference  to  make  inquiries  as  to  facts , iii,  365, 576 

Questions  of iii,         172 

What  are  questions  of iii,  172, 175 

Should  be  determined  by  jury iii,         175 

When  judge  may  state  his  conclusions  as  to iii,         178 

Judge  cannot  be  required  to  express  an  opinion  as  to iii,         178 

How  reviewed iii,         224 

Review  of  questions  of iv,  265, 296 

Settlement  of  facts,  when  necessary iv,         268 

Settlement,  how  made iv,         268 

Mode  of  stating  facts  in  affidavits iv,         582 

Statements  of,  in  petitions iv,         584 

FACTOR: 

When  liable  to  arrest i,         620 

His  general  liabilities i,         621 

Demand  before  action i,           57 

FAILURE  OF  PROOF: 

What  is  deemed iv,         696 

Examples  of iv,  696,  697 

FAILURE  TO  PLEAD: 

Proceedings  on ii,         511 

Dismissing  complaint  for  want  of  service ii,         511 

When  complaint  will  be  dismissed ii,         511 

Proceedings  to  obtain  order  of  dismissal ii,         513 

Order  of  dismissal  and  subsequent  proceedings ii,         515 

Judgment  on  failure  to  answer ii,         517 

What  constitutes  failure  to  answer ii,  432,  517 

Effect  of ii,  433, 518 

Remedy  of  plaintiff  on  default ii,         518 

Judgment  on  partial  failure  to  answer ii,  433, 519 

Proceedings  on  partial  failure  to  answer ii,         519 

Judgment  on  failure  to  reply ii,         520 

FAILURE  TO  HOLD  OR  ADJOURN  COURTS: 

Effect  of  omission i,  228, 229 

Inability  of  judges  to  attend i,  316,  318 
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When  ground  of  arrest i,  614 

When  action  lies  for i,  662,  665,  705 

When  action  lies  for  illegal  arrest i,  705 

Action,  when  to  be  brought i,  60 

Costs  in  action  for iii,  464 

FALSE  PLEADINGS: 

Judgment  on iii,  612, 613 

FALSE  REPRESENTATIONS: 

False  representations  in  obtaining  credit,  when  ground  of  arrest. .  i,  624 

FAVOR: 

Challenge  to  the iii,  104 

Costs  on  granting , iii,  512 

FEES  AND  COSTS: 

Fees  for  serving  summons i,  616 

Sheriff's  fees  and  expenses  in  replevin i,  746 

Pees  of  attorney i,  245 

Lien  of  attorney  for i,  246 

Sheriff  may  demand  fees  in  advance i,  516 

Sheriff's  fees  may  be  taxed  as  costs i,  507 

Power  of  clerk  to  tax  or  adjust i,  252 

When  judge  cannot  tax i,  307 

When  he  may  tax , i,  308 

FEES: 

Of  sheriff  on  attachment ii,  1138 

Of  witnesses ii,  720,  721 

Of  sheriff  on  a  subpoena  habeas  corpus  ad  testificandum ii,  731 

Or  OFFICERS  OF  THE  COURT iii,  545 

Fees  of  the  court iii,  545 

Old  fee  bill  abolished iii,  5 •^5 

Of  clerk - iii,  500, 546 

Of  sheriff iii,  501, 546 

Of  referees iii,  313-317, 501,  549 

Of  attorneys  and  counsels iii,  540 

Of  stenographer iii,  501 

Of  witnesses ' iii,  501 

Of  party  as  witness iii,  503 

Traveling  fees iii,  503 

Of  commissioner  taking  testimony iii,  504 

Of  jurors iii,  04 

Of  justice  for  making  return  must  be  paid  before  appeal iv,  402 

Witness  fees  should  be  tendered  person  subpoenaed  to  make 

compulsory  affidavit iv,  590 

Of  commissioners  in  dower v,  173 

FEIGNED  ISSUES: 

Settling  issues  or  feigned  issues ii,  464 

Abolished ii,  464 

Substitute  for,  under  the  Code ii,  465 
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Verdict  on iii^  202 

Proceedings  after  verdict  on iii,  442 

FELONY : 

Person  convicted  for  a  felony  incompetent  to  testify ii,  657 

Definition  of  the  term ii,  667 

Conviction  for,  must  be  proved  by  the  record ii,  657 

FEMALES : 

When  exempt  from  arrest i,  599 

When  liable  to  arrest i,  631 

When  may  sue  alone r i,  110, 114 

Actions  against i,  124 

Joinder  with  husband  in  actions  for  tort i,  131 

May  sue  as  poor  person i,  207 

FEMALE  EMPLOYEE: 

No  exemption  from  execution  on  judgment  recovered  by iv,  41 

PENCE: 

When  may  be  removed  as  nuisance i,  77 

If  out  of  repair,  cattle  not  distrainable i,  78 

PERRIES : 

License  to  keep,  hovr  construed ii,  39,  40,  65 

Ownership  of  land  lying  along  navigable  water  gives  no  right  to 

ferry  fi'anohise ii,  40 

Revocation  of  ferry  franchise ii,  40 

Respective  rights  of  ferry  and  wharf  companies ii,  40 

Lease  of  property  for,  when  restrained ii,  40 

When  encroachments  on  ferry  franchise  restrained ii,  40 

FICTIONS : 

Facts,  not  fictions,  must  be  pleaded ii,  305 

Truth  the  first  requisite  of  pleading ii,  805 

Principal  object  of  the  Code  to  abohsh  fictions  from  pleadings. ...  ii,  305 

FIDUCIARY  CAPACITY: 

Money  or  property  received  in,  when  ground  of  arrest i,  619 

Factor,  when  liable  to  arrest i,  620 

Taking  note  no  bar  of  arrest i,  622 

FILING- : 

Of  affidavits  used  on  motion iv,  583,  624 

Effect  of  failure  to  file  affidavits iv,  583,  625 

When  motion  papers  must  be  filed iv,  624 

Where  motion  papers  must  be  filed iv,  624 

By  whom  filed iv,  624 

Of  undertakings iv,  625 

Where  and  by  whom  undertakings  must  be  filed iv,  625 

Of  pleadings  required  by  Code ii,  443 

Practice  of  filing  pleadings  disregarded ii,  443 

Of  depositions ii,  667,  679,  699 

Of  order  for  commission  indispensable ii,  689 
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Filing  complaint,  afiSdavit,  and  order  for  publication i,  528 

Filing  notice  of  lis  pendens i,  4  97 

Filing  papers  for  sheriff's  return ■ i,  550 

Filing  all  papers  in  action i,  553 

Filing  papers  in  arrest  and  bail i,  645  648,  706 

Filing  replevin  papers i,  745 

FINAL  REPORT: 

In  partition v,  136 

FINDINGS  OF  FACT: 

Statement  of  facts  found  by  court iii,  218 

Correcting  findings  of  fact iii,  2i^l 

By  general  term  not  necessary  on  appeal  to  court  of  appeals iii,  224, 4M 

Exception  to,  unavailing iii,  318,  310 

Mode  of  obtaining  additional  findings  on  settlement  of  case iii,  327,  3v'3 

Effect  of  attempt  to  procure  additional iii,  3!18 

Where  trial  is  before  court iii,  3118 

Statement  of,  should  be  presented  to  court  or  referee  on  submis- 
sion of  cause iii,  327, 3!\8 

When  not  based  upon  evidence,  an  error  of  law iii,  339 

Setting  aside  report  of  referee  for  failure  to  present  any  findings 

of  fact iii,  3il3 

Sending  back  report  to  referee  for  omitting  to  present iii,  333 

Reversal  of  judgment  for  errors  in iv,  247 

FINE: 

For  non-attendance  as  juror iii,  92 

Punishment  of  contempt  by iv,  191 

FIREMEN: 

Exemption  of,  from  jury  duty iii,  96 

PISH: 

When  action  lies  for  taking,  and  when  not i,  36,    >'17 

FIXTURES: 

When  repleviable  and  when  not i,  712 

Building,  when  fixture  and  when  not i,  713 

As  to  law  of  fixtures i,  713 

When  removal  of,  will  be  restrained ii,  2], 

FOLIOING: 

Pleadings  must  be  folioed ii,  297 

What  is  a  folio ii,  297 

Effect  of  omission  to  folio  pleadings ii,  297 

Of  affidavits iv,  581 

Of  petitions •• iv,  585 

FORCIBLE  ENTRIES  AND  DETAINERS: 

Nature  and  object  of  remedies  against v,  292 

What  constitntes  forcible  entry  or  detainer v,  292 

Violence  is  the  gist  of v,  292 
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Must  be  personal  violence,  or  some  acts  tending  thereto v,         292 

Something  more  than  bare  trespass  necessary v,         292 

Forcible  detainer,  what v,         292 

Origin  and  history  of  remedies  against v,        292 

At  common  law v,  292, 293 

Indictment  will  lie v,         293 

Upon  conviction,  court  may  award  restitution v,         293 

Remedy  by  action  of  trespass  under  Revised  Statutes v,         293 

Remedy  by  summary  proceedings v,         293 

Summary  .proceedings  in  case  or  forcible  entry  and  detainer  ...  v,         293 

Wlio  may  institute  proceedings v,        293 

Proper  parties  to  institute  proceedings v,         293 

.    Person  having  legal  right  to  possession v,         293 

Proceedings  by  trustees  of  church v,         294 

One  tenant  in  common  cannot  maintain v,         294 

What  estate  party  must  have  in  premises v,         294 

Wlio  may  entertain  proceedings v,        294 

What  officers,  may  be  brought  before v,  294, 295 

Tlie  complaint v,         295 

Complaint  to  be  in  writing v,         295 

To  be  accompanied  by  affidavit v,         295 

Complaint,  what  to  set  out v,         295 

Must  comply  with  statute v,         295 

Defect  in  complaint,  how  availed  of  by  defendant v,  295, 296 

Nature  of  affidavit v,         296 

Form  of  complaint v,  296, 297 

Precept  for  jury v,        297 

How  issued,  and  to  whom  directed v,  297, 298 

Proof  of  sufficient  estate  or  right' of  possession v,         298 

Form  of  precept ^ ^  .  v,         298 

Notice  of  precept  and  its  service v,        298 

Notice,  how  served v,  298, 299 

Affidavit  of  service v,         300 

Proceedings  before  jury v,        300 

Jurors  to  be  sworn v,         300 

Number  of  jurors v,         300 

Duties  of  jurors v,         300 

May  compel  witnesses  to  appear  and  testify v,  300,  301 

Examination  of  witnesses ■  •  ■  •  v,         301 

Form  of  inquisition v,  301, 302 

Traverse  of  inquisition v,         303 

Pa^'ty  complained  against  may  traverse v,         303 

Traverse  to  be  in  writing v,         303 

Traverse  by  landlord v,         303 

Motion  to  quash  inquisitioii v,         303 

Ground  of  motion v,  303,  304 

Form  of  traverse v,         304 

Trial  of  traverse .' v,        304 

Precept  to  summon  jury v,  304, 305 
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Traverse  may  be  tried  with  six  jurors v,  305 

Jurors,  how  summoned,  returned  and  impaneled v,  305 

How  to  be  sworn v,  305 

Neglect  of  juror  to  attend  and  serve v,  306 

Attendance  of  witnesses '. v,  306 

How  compelled  to  appear v,  306 

Form  of  subpoena v,  306, 307 

Proceedings  before  jury v,  307 

To  hear  and  examine  witnesses v,  307 

To  be  kept  together  till  agreement  on  verdict v,  307 

Discharge  of  jury v,  307 

Proof  on  trial v,  307 

What  complainant  required  to  show v,  307 

What  traverser  permitted  to  show  in  defense v,  307,  308 

Bar  to  prosecution v,  308 

Jury  not  to  investigate  title v,  308 

Terdict  to  be  recorded - v,  308 

Judgment  and  proceedings  thereon v,  308 

Where  defendant  is  guilty v,  308 

Award  of  restitution v,  308, 309 

Precept  to  magistrate v,  309 

Assessment  and  collection  of  costs  and  expenses v,  309 

Form  of  restitution v,  309-311 

Proceedings,  where  no  traverse v,  311 

Restitution  to  be  awarded v,  311 

Costs  and  expenses v,  311 

Forms  in  such  case v,  311, 312 

Attorney's  fees  not  included  in  costs  and  expenses v,  312 

Setting  aside  proceedings v,  312 

May  be  set  aside  on  motion  and  afiSdavits v,  312 

Certiorari   v,  313 

Proceedings  removed  into  supreme  court  by v,  313 

Certiorari,  by  whom  allowed v,  313 

Form  of  certiorari v,  313,  314 

Bond  on  allowance  of  certiorari v,  314, 315 

Filing  of  bond v,  315 

Form  of  return  to  writ v,  315 

Form  of  traverse  in  supreme  court v,  316 

Award  of  supreme  court v,  316 

No  certiorari  allowed  till  inquisition  found . . . ; v,  316 

Inquisition  cannot  be  found  in  supreme  court v,  316 

Judgment  of  nonsuit,  when  granted , v,  316 

Form  of  judgment  record v,  317, 318 

Beview  of  proceedings  in  court  of  appeals v,  318 

May  be  had  by  writ  of  error v,  318 

Costs V,  318 

In  supreme  court  on  certiorari v,  318 

Successful  party  entitled  to v,  318 

Bv  whom  and  how  taxed v,  318 
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In  obtaining  nottf  a  ground  for  restraining  transfer ii,  29 

Transfer  of  stocks  fraudulently  issued  may  be  restrained ii,  30 

Act  of  municipal  corporation  tainted  by,  may  be  enjoined ii,  56 

Perpetuation  or  enforcement  at  law  of  wrongs  arising  from,  may 

be  enjoined ii,  59,    60 

Of  executors,  administrators,  trustees,  etc.,  a  ground  for  appoint- 
ing receiver ii,  214 

Appointment  of  receiver,  revoked  for ii,  161 

When  a  question  of  fact  and  when  of  law iii,  172 

Costs  in  actions  where  fraud  is  alleged iii,  475 

Reducing  goods  to  exempt  property  to  defraud  creditors iv,  46 

Vacating  judgment  for iv,  637 

Adding  formal  allegation  of,  at  the  trial iv,  662 

FRUIT : 

Not  subject  to  levy iv,  33 


FRIVOLOUS  PLEADINGS: 

(See  Pleadings.) 

What  is  a  frivolous  pleading ii, 

Beinedy  against ii. 

Motion  for  judgment  on ii. 

Motion,  when  made ii, 

Motion,  where  made ii. 

On  what  notice ii. 

On  what  papers ii. 


492 
493 
493 
493 
494 
494 
495 


Judgment,  when  ordered ii,  436,  495  ' 

Motion,  how  defeated ii,         495 

Proceedings  where  judgment  is  ordered  on ii,        496 

Upon  coilditional  order  for  judgment ii,         496 

Upon  absolute  order ii,         496' 

Appeal  lies  from  order  directing  judgment  on ii,         496- 
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Judgment  on iii,  612,  711 

Order  for  judgment  on,  when  not  appealable iv,  252 

Leave  to  amend  on  motion  for  judgment  on iv,  665 

FURTHER  RETURN: 

To  execution iv,  27 

On  appeal  to  the  court  of  appeals iv,  277 

On  appeal  to  the  county  court iv,  444 

Where  and  how  applied  for iv,  445 

When  application  for,  will  be  denied iv,  446 

Time  in  which  it  must  be  filed iv,  447 

Justice  may  apply  for  leave  to  file iv,  448 

Affidavits  to  obtain iv,  450 

Motion  for iv,  451 

Opposing  motion  for iv,  452 

Order  for iv,  452,  453 

Form  of iv,  454 

FUTURE  ESTATE : 

Tested  future  estate  may  be  sold  under  execution k iv,  38 


G. 
GENERAL  TERM: 

Of  supreme  court  under  constitution  of  1846 i,  315 

Of  supreme  court,  as  now  held i,  315 

Of  supreme  court  of  New  York  city 1,  332 

Of  common  pleas  of  New  York i,  346 

Of  superior  court  of  Buffalo i,  353 

Of  city  court  of  Brooklyn i,  377 

Assigning  judges  for i,  231, 294 

Power  of  supreme  court  at  general  term i,  316 

Appeals  to iv,  294 

GOODS  PLEDGED : 

Interest  of  pledgor  in,  may  be  sold  under  execution iv,  33 

GRANTS : 

Of  exclusive  privileges,  how  construed ii,  39,  65 

When  rights  secured  by,  protected  by  injunction ii,  39,  65 

Of  licenses  to  run  a  ferry ii,  39,  65 

GRANTEE: 

Grantee  of  estate,  when  to  sue i,  54 

When  may  sue  in  name  of  grantor i,  90 


GRANTOR: 

When  action  may  be  brought  in  name  of 

When  made  defendant  in  foreclosure 

Fraudulent  grantor,  when  made  party  to  action 
Fraudulent  grantor,  when  liable  to  arrest 


90 

135 

138 

607,  630 
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Growing  grass  cannot  be  levied  on  as  chattels iv,  33 

GROWING  CROPS: 

May  be  levied  on  and  sold  under  execution iv,  33 

GROWING  GRASS : 

When  repleviable i,  713 

When  treated  as  personal  property i,  713 

GUARDIAN: 

When  general  guardian  may  sue  without  infant i,  109 

Guardian  for  infant  in  partition  v,  37,  38 

Guardian  for  infant  defendant  in v,  65 

Guardian  for  idiot. v,  65 

Guardian  ad  litem v,  66 

Guardian  for  infant  in  admeMurement  of  dower v,  160 

Guardian  ad  litem  in  foreclosure v,  202 


GUARDIAN  AD  LITEM: 


485 
109 
485 
485 
485 
485 
486 
486 
;,  204,  486 
,  127,  569 
569 


Guardian  for  infant  plaintiff 

When  infant  wife  does  not  require 

To  be  appointed  before  issuing  summons 

On  whose  application 

Application,  to  whom  made 

Who  appointed,  and  who  not 

Duties  of  guardian 

Removal  of 

Effect  of  omitting  to  appoint 

Appointment  of  guardian  for  infant  defendant 

When  to  be  appointed 

Effect  of  omission  to  appoint i,  127,  204,  568 

Application,  to  whom  made i,  127,  569 

Application,  by  whom  made .'    i,         568 

Who  appointed  guardian i,         570 

Duty  of  guardian i,,^      570 

May  not  receive  money  without  giving  security i,  .      571 

Leave  to  sue i,         204 

Judgment  against  infant  void  if  not  appointed i,         204 

Of  infant  cannot  be  appointed  receiver  of  infant's  estate ii,         225 

Terification  of  pleadings  by ii,         342 

Complaints  by  or  against ii,         375 

Costs  on  appointment  of,  for  defendant iii,         483 

Bond  of  guardian  ad  litem  may  be  amended  after  judgment iv,         674 

Failure  to  file  bond  of,  does  not  render  judgment  void iv,         674 

Piling  bond  of,  nunc  pro  tunc iv,         674 

GUARDIAN'S  BONDS: 

Leave  to  sue i,         197 

Guardian  for  infant  plaintiff  must  give  bond i,         485 

HABEAS  CORPUS: 

Remedy  for  recaption  of  person i,  73 

Jurisdiction  of  supreme  court  over  writ i,         297 
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Jurisdiction  of  United  States  district  court i,  265 

Superior  court  of  New  York  may  issue i,  ,      331 

When  city  court  of  Brooklyn  cannot  issue i,  375 

Origin  and  history  of  the  writ v,  501 

In  general v,  501 

Origin  of v,  501 

History  of  the  writ v,  501,  502 

First  use  of  writ  in  this  State v,  502 

Statutory  history  of,  in  this  State v,  502 

Regulated  by  provisions  of  Eevised  Statutes v,  502 

New  provisions  introduced  by v,  502,  503 

Provision  of  State  constitution v,  503 

In  what  cases  the  writ  issues v,  503 

To  allow  prisoners  to  testify v,  503 

Definition  of  writ v,  503,  504 

When  the  writ  lies  generally v,  504 

To  bring  prisoner  into  court  to  testify v,  504 

In  what  cases v,  504 

To  testify  in  own  behalf v,  504 

To  inquire  into  cause  of  detention v,  504 

Where  restrained  of  liberty  for  any  cause v,  504 

Exceptions  to  rule v,  504,  505 

Nature  of  imprisonment  entitling  to  writ v,  505 

Moral  restraint  no  ground  for  issuing v,  505 

Where  indicted  for  murder,  or  other  criminal  offense v,  505 

Right  to  demand  writ  before  indictment v,  505 

On  return  to  writ,  jurisdiction  may  be  inquired  into v,  506 

Special  cases v,  506 

Where  person  committed  for  refusing  to  be  sworn v,  506 

To  obtain  custody  of  minor  children v,  506 

On  application  of  parent  or  guardian • v,  506 

Determination  as  to  custody  of  child v,  506 

When  husband  or  wife  may  apply  for  writ , v,  507 

When  master  of  indentured  children  may  apply v,  507 

For  discharge  of  minor  from  army v,  507 

Principles  applicable  in  such  cases v,  507,  508 

To  procure  release  of  wife v,  508 

Will  issue  at  instance  of  husband v,  508 

To  obtain  release  of  imprisoned  debtor v,  508 

To  bring  a  convict  indicted  for  a  felony  before  the  court  for  trial . .  v,  508 
In  behalf  of  prisoner  found  guilty  of  criminal  offense  in  certain 

cases • V,  508,  509 

General  provisions  applicable  in  special  cases v,  509 

To  bring  prisoner  before  the  court,  on  application  of  bail,  in  civil 

action v,         509 

Wlien  writ  will  not  issue  v,  509 

General  rule  as  to v,         509 

Exception  to  rule • v,  509,  510 

Writ  does  not  lie  to  try  right  to  guardianship  of  infant v,         510 
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Nor  to  compel  wife  to  return  to  bed  and  board  of  husband v,  510 

Will  not  lie  to  review  judgment  or  decision  of  court  or  oflacer  hav- 
ing competent  jurisdiction v,  510 

Other  cases  where  writ  does  not  lie v,  510 

Writ  cannot  be  converted  into  a  quo  warranto v,  510 

Proceedings  to  obtain  writ  ik  cases  other  than  to  allow  pris- 
oners TO  testify V,  510 

Application,  by  whom  made v,  510 

By  party  restrained  of  liberty v,  510 

By  friend  of  party  so  restrained v,  510 

Person  having  right  to  custody  of  prisoner . .-.  ..-r. ...  v,  510 

In  case  of  infants v,  511 

Application  by  attorney-general  or  district  attorney v,  511 

Applicationj  where  made v,  511 

To  what  court  or  oflcers v,  511,  512 

Power  of  supreme  court  to  award  writ v,  512 

Justices  of  supreme  court v,  512 

Power  to  issue  writ,  whence  derived v, "       512 

As  to  custody  of  infants v,  512,  513 

Application  to  justice  at  chambers v,  513 

In  what  county  application  made v,  513 

Affidavit  required v,  513 

Application,  at  what  term  of  court v,  513 

Obtaining:  copies  of  process,  etc v,  514 

Penalty  for  not  delivering v,  514 

On  what  papers v,  514 

Application  by  petition v,  514 

Petition,  to  whom  addressed v,         514 

By  whom  signed v,  514 

Proceedings  conducted  in  name  of  prisoner v,  514 

When  in  name  of  parent  or  guardian v,  514 

In  name  of  husband  or  wife v,  514 

Petition,  what  to  contain v,  515 

Provisions  of  Eevised  Statutes  as  to v,  515 

Petition  to  be  verified  by  oath  of  party v,  515 

Petition  to  obtain  custody  of  child v,  515 

To  bring  minor  children  before  court v,  515 

Where  writ  may  issue  without  petition v,  516 

Form  of  petition v,  516,  517 

Allowance  of  writ,  when  obligatory v,  517 

To  be  granted  without  delay  on  proper  petition v,  517 

Penalty  for  refusing  writ v,  517 

Issuing  warrant  in  lieu  of  writ v,  517 

In  what  case  warrant  issues v,  ,      517 

How  applied  for  and  obtained v,  517,  518 

Perm  and  contents  of  warrant v,  518,  519 

Proceedings  under  warrant v,  519 

Proceedings  to  obtain  writ  to  bring  up  prisoner  to  testify v,  519 

Application,  by  whom  made v,  519 


768  GENERAL   INDEX. 

HABEAS  CORPUS—  Continued.                                                       voi.  paqb. 

By  party  to  suit  or  proceeding v,  519 

By  attorney  or  agent  of  suoh  party v,  519 

When  by  attorney-general  or  district  attorney v,  520 

To  whom  made v,  520 

What  court  or  officer v,  520 

On  what  papers v,  520 

Must  be  made  upon  affidavit v,  520 

What  affidavit  must  state v,  520 

Form  of  affidavit v,  521 

The  writ  to  bring  up  a  prisoner  to  TESxirr,  and  proceedings 

THEREON V,  521 

Formofwrit v,  521 

Seal  of  court v,  521 

When  made  returnable v,  521 

Indorsement  thereon v,  521 

Obedience  to  writ,  obligatory  upon  sheriff v,  521 

Place  of  return  need  not  be  directly  specified v,  522 

Service  of  writ v,  522 

By  whom  served v,  522 

Service,  how  made v,  522 

■  Fees  and  hond  on  service v,  522 

Tender  of  fees  and  giving  of  bond v,  522 

When  not  required v,  522,  523 

Fees  and  expenses  allowed v,  523 

Execntion'of  writ v,  523 

Duty  of  officer  to  execute  and  return v,  523  . 

Penalty  for  refusal  or  neglect v,  523 

Where  writ  returnable  at  a  certain  day v,  523 

Where  returnable  forthwith v,  523 

What  will  constitute  escape  of  prisoner v,  523,  524 

Bemandingr  prisoner ■ v,  524 

To  be  remanded  after  having  testified v,  524 

To  what  prison v,  524 

The  writ  in  other  cases,  and  its  execution v,  524 

Form  and  contents v,  524 

To  whom  directed v,  524 

Seal  of  court v,  524 

How  indorsed v,  524,  525 

Defects  in  form  of v,  525 

No  ground  for  disobedience  to v,  525 

What  sufficient  in  form  of  writ v,  525 

Writ,  how  amended v,  525 

Service  of  writ v,  525 

Form  of  writ v,  525,  526 

When  no  bond  required v,  527 

Obedience  to  writ v,  527 

Duty  of  ofScer  having  charge  of  prisoner v,  527 

Time  of  making  return v,  627 

Attachment  for  disobedience  of  writ v,  527 
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Sheriff  neglecting  to  return  writ v,  527,  528 

Power  of  couoty  in  aid  of  execution  of  attachment v,         528 

Forms  in  attachment  for  disobedience v,  528,  529 

Proceedings,  if  writ  evaded v,         529 

Penalty  for  evading v,  529,  530 

Proceeding  in  case  of  sickness  of  prisoner , v,         530 

Return  of  writ,  and  proceedings  theeeok v,         530 

Form  and  contents  of  return v,        530 

Eetum  to  be  in  writing v,         530 

What  to  be  stated  therein v,         530 

Signing  and  verification ^ ,..  v,         530 

Evasive  returns v,         531 

Forms  of  return v,  531,  532 

Amendment  of  return v,        532 

Court  may  allow,  in  its  discretion v,         532 

May  be  amended  after  filing v,         532 

Actual  amendment,  by  whom  made v,         532 

Notice  to  parties  in  interest ■ v,        532 

When  required v,         532 

Time  of  notice v,         532 

Notice,  how  served ...  v,         532 

Form  of  notice  v,         533 

Notice,  when  necessary  in  other  cases v,         533 

Proceedings  on  return v,        533 

First  step  necessary v,         533 

To  inquire  into  cause  of  detention v,         533 

Law  of  case,  when  to  be  inquired  into v,         533 

What  party  brought  up  may  deny v,         533 

Issue,  how  formed  and  disposed  of v,  533,  534 

What  are  "  material  facts  "  within  the  statute v,         534 

Custody  of  prisoners  pending  judgment v,        534 

To  whose  custody  committed v,         534 

When  sheriff  liable  for  escape v,         534 

Discharge  of  prisoner v,        534 

When  prisoner  will  be  discharged v,  534, 535. 

In  what  cases v,         535i 

Validity  of  process v,  535,.  536'. 

Remanding  prisoner v,         538 

Effect  of  discharge v,         53fi 

Person  cannot  be  imprisoned  for  same  cause v,         536 

When  not  deemed  same  cause v,  536,.537 

Discharge  regarded  as  valid  until  reversed v,         537 

Penalty  for  recommitting  prisoner v,  537,538 

When  prisoner  will  be  remanded v,        538 

In  what  cases v,         538- 

For  criminal  offense,  not  bailable v,         538 

Person  refusing  to  be  sworn,  in  case  of  insolvency v,        .538 

Inquiry  into  legality'of  justice  of  process v,         538 

When  record  of  conviction  may  be  examined v,        539 

Vol.  VI.  —  97 
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Inquiry  into  cause  of  detention  by  State  courts v,  539 

When  prisoner  Tvill  be  bailed »....  v,  539 

When  party  has  been  committed v,  539 

Case  must  be  properly  bailable v,  539 

Court  or  officer  to  exercise  discretionary  power v,  539, 540 

May  be  exercised  before  or  after  indictment v,  540 

When  refused  after  indictment v,  540 

Bail  after  conviction  and  sentence v,  540 

Review  of  decision  on  question  of  bail v,  540 

Disposition  of  party  if  not  discharged  or  bailed v,  540 

Custody  and  disposition  of  infants v,  540 

Claim  of  husband  paramount v,  540, 541 

Claim,  how  forfeited v,  541 

Mother  of  bastard  child,  entitled  to  custody  of v,  541 

Discretion  of  court,  as  to  custody  of v,  541 

When  will  of  child  consulted v,  541 

Where  child  is  of  tender  years v,  541 

Where  husband  and  wife  are  living  separate y,  541, 542 

Application  for  writ  in  such  case v,  542 

Application  to  what  court v,  542 

Other  cases,  as  to  custody  of  children v,  542,  543 

Proceedings  on  return  to  writ v,  543 

When  children  remanded  to  former  custody ".' v,  543 

Husband  or  wife  as  witness  on  application v,  543 

Conclusiveness  of  an  adjudication  on  habeas  corpus v,  543 

Principle  of  res  adjudicata v,  543 

•        When  parties  are  held  to  be  the  same v,  543, 544 

Review  or  proceedings  on  habeas  corpus v,  544 

Bemoval  of  proceedings  into  supreme  court v,  544 

By  certiorari » v,  544 

Confined  to  matters  of  law v,  544 

Not  limited  to  question  of  jurisdiction v,  544 

After  a  final  determination  of  case v,  644 

Certiorari,  by  whom  allowed v,  544 

Evidence  given  below,  not  reviewable v,  544 

District  attorney  to  act  in  behalf  of  people v,  545 

Certiorari,  to  whom  directed v,  545 

Certiorari,  where  made  returnable v,  545 

Certiorari,  how  brought  to  hearing v,  545 

Eeview  by  court  of  appeals v,  545 

Brought  by  writ  of  error v,  545 

When  attorney-general  to  prosecute  writ v,  545 

Power  of  court  of  appeals  over  subject v,  545 

Writ  of  error  from  State  court  to  supreme  court  of  United  States,  v,  545 

Fixing  bail , v,  546 

Proceedings  thereon v,  545, 546 

Miscellaneous  provisions v,  546 

How  far  common-law  proceedings  are  abrogated v v,  546, 547 

Provisions  of  statute  as  to v,  547 
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Application  of  the  procedure  pointed  out v,  547 

Provisions  of  statute v,  547 

HABEAS  CORPUS  AD  TESTIFICANDUM: 

Writ  of ii,  730 

,  (  See  Subpoena.  ) 

HABITUAL  DRUNKARDS  (  See  Drunkards)  : 

Actions  by  committees  of i,  105 

May  not  sue  alone i,  110 

How  sued i,  126 

Service  of  summons  on i,  514 

HANDCUFFS: 

When  use  of,  illegal i,  665 

HANDWRITING : 

Of  officer  certifying  to  deed  need  not  be  proved ii,  648 

Proof  of  handvsrriting  of  subscribing  witness,  when  necessary,  ii,  648, 649, 650 
When  proof  of  the  handwriting  of  party  executing  an  instrument 

is  necessary ii,  650, 651 

Of  party  to  biU  of  exchange  or  promissory  note  must  be  proved. .  ii,  651 

When  a  witness  is  competent  to  prove ii,  651 

HEARING  : 

Fixing  time  of,  on  a  reference iii,  284, 291, 350 

Bringing  on iii,  291 

Place  of iii,  293, 351 

Notice  of iii,  293, 353 

General  course  on iii,  294 

Hearing,  on  referee's  report  in  partition  .• v,  79 

HEIRS  : 

Execution  not  stayed  by  reason  of  non-age  of iv,  7 

Of  judgment  debtor  may  redeem iv,  97 

Within  what  time  the  heirs  of  a  judgment  debtor  may  redeem  ...  iv,  100 

Enforcement  of  judgments  against iv,  206 

Where  judgment  is  for  the  payment  of  money iv,  206 

Where  judgment  directs  the  performance  of  a  specific  act iv,  207 

Amount  for  which  execution  may  issue iv,  207 

At  what  time  execution  may  issue iv,  207 

Heir  may  maintain  ejectment v,  3 

Heir  may  maintain  partition v,  27 

Heirs  may  apply  for  admeasurement  of  dower v,  163 

HEIRS  OR  DEVISEES  (See  Devisees) : 

When  action  brought  by i,  54 

When  actions  brought  against i,  62 

When  substituted  as  parties i,  141 

Purchase  fi:om,  when  not  impaired i,  62 

When  heirs  may  sue  separately  i,  113 

HIGKWAYS :      • 

Commissioners  of,  how  to  sue i,  102,  108,  471 

De(ftcation  of '.  ii,  35 
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Eights  of  the  public  and  owner  of  the  fee  in ii,  35 

Obstruction  of,  may  be  restrained ii,  36 

Pee  of  streets  in  city  of  New  York ii,  37 

Opening  of,  across  railroad  property,  may  be  restrained ii,  38 

When  plank-road  company  cannot  restrain  opening  of  private  road        ^ 

around  toll-gate .-  ii,  65 

Opeaing  of  streets  in  city  cannot  be  enjoined  on  account  of  irregu- 
larities in  proceedings ii,     65,  66 

HOLIDAYS : 

Courts  not  held  on i, . .      i,  228 

HOMESTEAD: 

When  exempt  from  execution iv,  42 

HOPS: 

May  be  levied  on  while  growing iv,  33 

HOUSEHOLDER: 

Statutory  exemptions  in  favor  of iv,  39 

HUSBAND: 

Husband  as  plaintiff  in  partition ' v,  40 

Husband  as  defendant  in  partition v,  43 

HUSBAND  AND  WIPE : 

When  to  join  as  plaintiffs i,  110,  114 

Joinder  as  defendants i,  124,  131,  135 

Defense  of i,  70 

Recaption  of i,  73 

Service  on  husband  when  service  on  wife i,  511 

When  wife  not  liable  to  arrest i,  631 

Could  not  be  witnesses  for  or  against  each  other  at  common  law. .  ii,  656 
When  parties,  may  be  witnesses  for  or  against  each  other  under 

the  Code ii,  656 

Confidential  communications  between,  privileged ii,  656 

Subject  to  same  rules  as  other  witnesses ii,  656 

How  far  competent  witnesses  for  or  against  each  other iii,  121 

Separate  property  of  wife  not  taken  on  execution  against  husband,  iv,  35 

Property  in  the  possession  of  the  husband  may  be  levied  on iv,  36 

Execution  against  both,  in  action  for  tort iv,  36 

Pleading  not  allowable ii,  308,  322 

Example  of  hypothetical  pleading ii,  308 

Remedy  against  hypothetical  pleading ii,  309 

Denials  may  be  in  hypothetical  form ii,  422 


I. 

INCHOATE  RIGHTS: 

Inchoate  rights,  in  partition v,         116 

INCUMBRANCE : 

Incumbrance,  discharge  of,  in  partition v,  •      144 
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IDIOTS :                                                                                                  VOL.  PAGE. 

May  not  sue  alone u. i,  110 

How  sued i,  126 

Custody  of,  by  supreme  court i,  302 

Custody  of,  by  Buffalo  superior  court i,  352 

Custody  of,  by  city  court  of  Brooklyn i,  374 

County  courts i,  387 

Any  one  may  malie  tender  for ii,  582 

Absolutely  disqualified  as  witnesses ii,  657 

Deaf  and  dumb  persons  presumed  to  be  idiots ii,  658 

Idiot,  as  party  in  partition .- v,  32 

INFOBMATION: 

Denial  of  knowledge  or ii,  423 

INFORMEE: 

Bringing  qui  tarn  action,  may  be  required  to  file  security  for  costs,  ii,  568 

IGNOEANCB: 

No  one  excused  for  ignorance  of  law i,  9 

Ignorance  of  fraud i,  52,  58 

Effect  of  . .- i,  58 

Ignorance  of  names  of  parties i,  469 

Ignorance  of  residence  of  plaintiff i,  471 

Ignorance  of  residence  of  defendant i,  535 

Effect  of  filing  lis  pendens i,  497 

Ignorance  of  rights  of  claimants  in  interpleader i,  170 

Ignorance  of  rules  of  practice i,  238,  412 

Of  the  law  does  not  excuse  delay iv,  633 

ILLEGAL  ACT : 

By  municipal  corporation  may  be  restrained ii,  57 

ILLEGAL  DEMAND : 

No  injunction  can  issue  in  action  for ii,  8 

Transfer  of  note  given  for,  will  be  restrained *ii,  29 

ILLEGALITY: 

Of  ground  of  action i,  39 

When  arrest  illegal i,  656 

When  illegal  and  liability  for i,  656 

Bar  to  action i,  39 

IMMUNITY  OP  JUDGES: 

Judge  not  liable  for  acts  in  civil  actions i,  229 

May  be  indicted  or  impeached  for  corruption i,  230 

IMPEACHMENT: 

Judges  may  be  impeached  for  corruption i,  230 

How  removed i^  231 

Modes  of  impeaching  witnesses iii,  139 

By  cross-examination iii  140 

Extent  of  cross-examination  as  to  collateral  matters  for  the  pur- 
pose of iii  140 
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Witness  cannot  be  cross-examined  as  to  collateral  matters  for  the 

purpose  of  contradicting  him iii,  140 

Credit  of  witness  can  be  impeached  only  by  evidence  as  to  general 

character iii,  140 

Specific  acts  of  immorality  not  a  ground  for iii,  140, 142 

Who  may  be  sworn  as  an  impeaching  witness iii,  141 

Extent  of  knowledge  required  in  impeaching  witness  as  to  reputa- 
tion of  party  impeached iii,  141 

Evidence  cannot  be  manufactured  for  the  purpose  of iii,  142 

Conviction  for  petit  larceny  does  not  destroy  competency iii,  142 

Interest  does  not  render  incompetent,  but  may  affect  credit iii,  142 

General  bad  character  not  a  ground  for iii,  142, 143 

Bad  character  for  truth  the  requisite  of iii,  143 

Asking  witness  if  he  would  believe  prior  witness  under  oath  ....  iii,  143 
Impeaching  witness,  on  the  ground  of  contradictory  statements 

made  out  of  court , iii,  144 

Witness  need  not  state  what  he  swore  to  on  former  trial iii,  144 

Mode  of  impeaching  witness  by  showing  discrepancy  in  his  testi- 
mony on  different  trials •  iii,  145,  146,  147 

Mode  of  impeaching  witness  by  showing  his  hostility iii,  148 

Sustaining  character  of  impeached  witness iii,  148 

When  evidence  sustaining  character  of  witness  is  admissible iii,  148, 149 

Impeaching  witnesses  may  be  impeached iii,  150 

Impeaching  party's  own  witnesses iii,  150 

Meaning  of  the  rule  that  a  party  cannot  impeach  his  own  witness  iii,  151 
Cross-examination  of  a  witness  does  not  ordinarily  prevent  his 

impeachment iii,  151 

Party  may  impeach  witness  whom  law  requires  him  to  call iii,  151 

Party  may  prove  the  truth,  although  it  contradicts  his  own  witness  iii,  152 
Party  may  show  that  his  witness  is  mistaken  in  some  points  and 

correct  in  others iii,  152 

Number  of  impeaching  witnesses  called,  discretionary  with  court,  iii,  153 

IMPLIED  AVERMENTS:  • 

Matters  impliedly  averred  need  not  be  directly  alleged ii,  315 

Matters  which  the  law  implies  need  not  be  directly  pleaded ii,  315 

The  subject  of  an  issue ii,  315 

Promise,  when  implied ii,  315 

Title,  when  implied ii,  315 

Contract,  when  implied ii,  315 

May  be  the  subject  of  denial ii,  416 

IMPRISONED  PERSON: 

May  be  sued ' i,  127 

IMPRISONMENT : 

Punishment  for  contempt  by iv,  191 

Length  of iv,  192 

Discharge  from,  upon  terms iv,  194 

Discharge  from,  upon  assignment  of  property iv,  195 

Discharge  from,  for  irregularities iv,  195 
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When  State  may  exempt  parties  from i,  595 

When  exemption  from,  under  non-imprisonment  act i,  590 

INCONSISTENT  DEFENSES: 

Election  between ii,  438 

INDEFINITENESS : 

In  pleading ii,  408,  409, 485 

What  pleadings  are  indefinite  and  uncertain ii,  485 

Bemedf  against ii,  409, 486 

By  motion  to  make  definite  and  certain ii,  486 

Demand  of  copy  account  or  bill  of  particulars ii,  486 

Proceedings  to  obtain  remedy  against  ii,  487 

Order  directing  amendment ii,  487 

Bill  of  particulars ii,  487 

Proceedings  under  tlie  order ii,  487 

Service  of  amended  pleading ii,  487 

INDEMNITY: 

When  sheriff  may  demand  bond  of,  before  sale iv,  59 

Bond  of,  when  executed iv,  59 

Sheriff  bound  to  sell  on  receiving  iv,  59 

INDORSEMENTS : 

Special  indorsement  on  process  in  suits  for  penalties i,  481 

Of  pleadings; ii,  297 

Effect  of  omission  to  indorse  pleadings ii,  297 

•  On  executions iv,  17 

Of  afadavits iv,  581 

INDORSEE: 

Pleadings  in  action  against  indorser ^ ii,  328 

Relative  rights  of  holder  and  indorser  of  a  note  to  the  proceeds  of 

sheriff's  sale iv,  90 

INDUCEMENT,  MATTERS  -OF : 

Not  a  subject  of  denial ii,  287,  417 

How  pleaded ii,  298 

INFANTS : 

Infant  wife  joined  with  husband  needs  no  guardian i,  109 

How  they  must  sue i,  109 

What  proceedings  may  be  had  without  guardian  ad  litem i,  109 

How  sued i,  127 

Appointing  guardian  for  infant  plaintiff i,  568 

LeaVfe  to  bring  action  by i,  204 

Leave  to  bring  action  against i,  204 

Liable  to  arrest  in  civil  action i,  634 

Custody  of,  by  supreme  court i,  302 

County  court,  power  to  sell  estate  of  i,  390 

To  compel  specific  performance  by i,  390 

Surrogate's  power  to  appoint  guardians i,  406 

In  case  of  danger  to  estate  of,  receiver  appointed ii,  205 
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At  what  time  receiver  of  estate  of,  appointed 

Application  for  ne  exeat  in  behalf  of 

Election  of  remedies  in  actions  against 

Guardian  of,  may  be  compelled  to  file  security  for  costs 

Tender  by  relative  or  guardian  vahd 

Where  one  of  several  defendants  pleads  infancy,  plaintiff  may  dis- 
continue without  costs 

Judgment  against  infant  should  provide  for  day  to  show  cause 
against  it  after  coming  of  age 

Generally  allowed  six  months  after  coming  of  age  in  which  to 
show  cause  against  judgment 

Judgment  in  proceedings  for  benefit  of  infant  need  not  contain  pro- 
vision to  show  cause 

Extra  allowance  seldom  granted  against 

Costs  against 

Appearance  of  infant  defendant  by  attorney,  error  in  fact 

Judgment  against  infant  defendant  appearing  by  attorney  will  be 
reversed 

Infancy  may  be  shown  on  appeal  by  affidavit 

When  a  proper  party  to  a  surrogate's  appeal 

Infant's  share,  disposition  of,  in  partition 

Infant  may  be  party  plaintiff  in  partition 

Actions  by 

Actions  against 

INHABITANCY: 

Definition  of  term 


VOL. 

PAGE. 

ii, 

215 

ii> 

277 

", 

295,  361 

«, 

568 

ii, 

582 

601 


632 


632 


iii, 

632 

iii, 

497 

iii, 

536 

i-<^, 

488 

iv, 

488 

iv, 

488 

i^, 

350 

■^, 

112 

V, 

26,  33 

vi, 

320 

vi, 

321 

^10 


INJUNCTION: 

When  granted  in  equitable  suits i,  16, 

When  suspends  statute  of  limitations , 

Injunction  bond,  leave  to  sue  .' 

Plaintiffs  in  suits  to  restrain  actions 

Dissolving  injunctions 

When  granted  by  United  States  district  court 

Not  issued  to  restrain  receiver's  suit 

When  allowed  in  interpleader  cases 

General  discussion  of 

Definition,  nature  and  purpose  of 

Differ  from  prohibitions,  how 

Classification  of 

Prohibitory,  how  distinguished  from  mandatory 

Mandatory,  always  final,  never  prehminary 

Preliminary,  how  distinguished  from  final 

Allowance  of  preliminary,  always  discretionary 

Allowance  of  final,  often  a  matter  of  right 

Final,  determine  right,  preliminary  do  not 

Nature  of  injury  redressed,  and  relief  sought  by 

Principles  governing  the  allowance  of 

Not  granted  in  doubtful  cases ; 


17,  18,  19 

i,     52 

i,    197 

i.    111 

i,    567 

i,    264 

i,    200 

i,    175 

h            1 

i,     1 

i>     1 

1,     1 

h             2 

i,             2 

h             2 

i,     3 

i,     3 

3 

i,     3 

i,   3-12 

3,5 
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Not  granted  when  calculated  to  create  rather  than  to  redress  an 

injury ii,  3 

Not  granted  in  all  cases  falling  within  the  Code ii,  3 

When  the  Code  gives  remedy  by ii,  4 

Analysis  of  statutory  provisions  relating  to ii,  4,  5 

When  the  pleadings  determine  the  right  to  the  allowance  of ii,  4,  5 

Existence  of  equitable  claim  and  pendency  of  action  essential  to 

relief  by ii,  4 

Not  granted  where  remedy  exists  at  law ii,  6 

When  granted  in  doubtful  cases ii,  6,  9 

Will  be  granted  to  prevent  multiplicity  of  suits  at  law ii^  6,  7 

Not  granted  where  remedy  by  appeal,  certiorari,  quo  warranto,  or 

prohibition  exists ii,  7 

Not  granted  in  actions  for  a  penalty  or  forfeiture ii,  7 

Not  obtainable  to  enforce  illegal  demands ii,  8 

Allowed  to  prevent  irreparable  injury ii,  8 

When  right  to  relief  by,  must  be  determined  by  action  at  law. ...  ii,  8,     9 

Effect  of  delay  in  applying  for ii,  9 

When  laches  will  prevent  the  allowance  of ii,  10 

Notice  of  application  for ii,  11 

Not  retroactive ii,  11 

Allowance  of,  in  all  cases  discretionary ii,  11 

Eules  regulating  discretion  in  allowing ii,  6,  8-10,  12 

In  what  oases  allowed ii,  12 

In  actions  relating  to  real  property ii,  12 

To  restrain  the  sale  of  land ii,  12,  62 

To  restrain  sale  of  land  by  husband  in  fraud  of  rights  of  wife . . . .  ii,  13 

To  restrain  payment  of  purchase-money ii^  12,  13 

To  restrain  collection  of  purchase-money ii,  13 

To  restrain  act  resulting  in  cloud  upon  title ii,  13 

To  restrain  proceedings  by  foreclosure ii,  13,  62 

To  restrain  breach  of  condition  of  lease ii,  14,  15 

To  restrain  lessee  from  commission  of  waste ii,  14 

To  restrain  violation  of  building  contracts ii,  15 

When  the  performance  of  covenants  is  secured  by  a  penalty,  or 

payment  of  liquidated  damages ii,  16,  62 

To  restrain  breach  of  negative  covenants ii,  16 

Not  obtainable  to  enforce  affirmative  covenants ii,  16,  63 

Formerly  not  allowed  to  restrain  trespass ii,  17,  18,  63 

Trespass,  when  restrained  by ii,  18,  63 

To  restrain  nuisance,  when  allowed ii,  19,  20 

To  restrain  occupation  of  slaughter-house  in  a  city ii,  19 

To  restrain  pollution  of  water ii,  20,  24 

To  restrain  obstruction  of  navigable  river ii,  20 

To  restrain  unauthorized  construction  of  street  railroad ii,  20,  57 

To  restrain  pubhc  exhibitions ii,  20 

To  restrain  removal  of  fixtures ii,  21 

To  restrain  obstructions  of  windows ii,  21,  22,  62 

To  restrain  withdrawal  of  lateral  support  of  land ii,  22,  63 
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To  restrain  interference  with  party  walls ii,  22 

To  restrain  obstruction  of  flow  of  surface  water ii,     23,  64 

Eestoration  of  stream  to  its  natural  channel  may  be  compelled  by 

injunction ii,  23 

To  restrain  obstruction  of  subterranean  water ii,  24,  25,  64 

Littoral  rights  on  navigable  streams ii.    26,  38 

Littoral  rights  on  unnavigable  streams ii,  27 

Fisheries' ii,  27 

Agreements  respecting  use  of  water  enforced  by ii,  28 

Acquiescence  in  acts  of  another  will  bar  injunction ii,     28,  64 

Personal  property ii,  29 

To  restrain  transfer  of  negotiable  instruments ii,  29 

Fraud  in  obtaining  note,  a  ground  for  restraining  transfer ii,  29 

To  restrain  improper  transfer  of  check  given  for  a  specific  pur- 
pose   ii,  29 

To  restrain  sale  of  stocks ii,    29,  30 

Transfer  of  stocks  may  be  restrained  by '. .  ii,  30 

Payment  of  dividend  on  stocks  may  be  restrained  by ii,  30 

Where  stocks  have  been  attached,  no  injunction  proper ii,  30 

Transfer  of  stock  restrained  pending  contested  probate ii,  31 

In  cases  of  contested  probate ii,  31 

In  actions  for  specific  chattels ii,    31,  82 

In  aid  of  action  of  replevin ii,  32 

When  possession  of  mortgaged  chattels  protected  by ii,  32 

Possession  or  removal  of  property ii,  32 

Wben  a  defendant  may  be  restrained  from  removing  or  disposing 

of  his  property ii,  32 

Wiien  final  injunction  should  be  demanded ii,  33 

Intent  to  defraud  essential  to  the  right  to ii,  33 

Title  and  evidences  as  to  property ii,  33 

May  issue  to  restrain  action  on  spurious  deed ii,  33 

Taking  of  private  property ii,  33 

When  collection  of  tax  may  be  restrained ii,  33 

To  restrain  appropriation  of  public  property  to  private  use ii,  34 

To  restrain  appropriation  of  private  property  for  public  use ii,  35 

Boads;  railroads^  canals^  bridges,  ferries  and  wliarves ii,  35 

When  the  rights  of  the  owner  of  the  fee  in  streets  will  be  pro- 
tected by ii,  35 

To  restrain  appropriation  of  streets  by  railroads ii,  36 

Will  not  lie  to  restrain   obstruction  to  communication  between 

riparian  owner  and  navigable  water ii,  38 

To  restrain  violation  of  charter  of  toU-bridge  company ii,  38 

To  restrain  opening  of  highway  across  railroad  property ii.  38 

To  restrain  violation  of  agreement  respecting  management  of  rail- 
road trains ii,  38 

To  restrain  canal  company  from  violating  its  contracts ii,  39 

To  protect  rights  of  canal  company  to  water ii,  39 

To  restrain  construction  of  bridge  across  navigable  water ii,  39 

When  free  bridge  may  be  restrained  by ii,  39 
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When  license  to  run  a  ferry  will  be  protected  by ii,    39,  40 

To  restrain  wharfingers  from  collecting  fees ii,  41 

To  restrain  encroachments  upon  rights  of  pier  owners ii,  41 

Sestraining  actions  or  suits ii,  41 

When  action  at  law  restrained  prior  to  Code ii,  41 

Ground  upon  which  injunction  issued ii,  42 

Seldom  proper  to  restrain  actions  under  Code ii,  42 

Suits  in  equity  may  be  restrained ii,  42 

To  restrain  proceedings  in  courts  of  this  State ii,  43 

To  restrain  other  actions  in  same  court ii,  44 

To  restrain  proceedings  in  foreign  courts ii,  44 

Restraining  prosecution  of  actfbn  by  receiver ii,  45 

To  restrain  statutory  foreclosure  of  mortgage ii,  46 

To  restrain  summary  proceedings  to  recover  land ii,  46 

To  restrain  trustees  from  misapplying  trust  fund ii,  47 

To  restrain  executors  from  distributing  assets ii,  47 

To  restrain  transfer  of  merchandise  under  fraudulent  assignment,  ii,  47 

To  aid  in  action ii,  47 

Staying  enforcement  of  judgment  or  execution ii,  48 

Staying  ecclesiastical  decrees ii,  49 

In  creditors'  suits ii,  49 

Criminal  proceedings  cannot  be  stayed  by ii,  50 

Patents;  copyrights,  trade-marks,  literary  productions ii,  50 

Infringement  of  a  patent  cannot  be  restrained  by  State  court ii,  50 

Iniiringement  of  copyright  cannot  be  restrained  by  State  court. . .  ii,  51 
When  an  injunction  will  issue  to  protect  exclusive  right  to  trade- 
mark   ii,    51,  52 

Literary  productions,  when  protected  by ii,  53 

When  publication  of  manuscript  may  be  enjoined ii,  53 

When  publication  of  letters  may  be  enjoined ii,  54 

When  publication  of  oral  lectures  may  be  enjoined ii,  54 

Eestraining  sale  of  copies  of  oil  paintings ii,  54 

Eestraiuing  unauthorized  publication  of  musical  composition ii,  54 

Personal  rights,  or  peculiar  relations ii,  55 

When  injunction  will  issue  in  actions  between  partners ii,  55 

When  corporations  may  be  restrained ii,     55-57 

When  public  officers  may  be  restrained ii,  57 

Interference  with  estate  by  insolvent  executor  may  be  restrained,  ii,  57 

Distribution  of  assets  by  executor  enjoined,  when ii,  57 

When  granted  in  favor  of  married  women ii,  57 

When  granted  in  actions  for  limited  divorce ii,  5S 

To  restrain  husband  from  receiving  legacies  to  wife ii,  58 

To  restrain  violation  of  professional  confidence  by  attorney ii,  58 

When  attorney  should  not  be  restrained   ii,  58 

May  issue  in  behalf  of  and  against  tenants  in  common  to  stay 

waste ii,  58 

Performance  of  contracts ii,  58 

When  the  rendering  of  personal  services  will  be  compelled  by ii,  58 

Eeudering  of  intellectual  services  may  be  compelled  by ii,  59. 
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Eendering  of  mechanical  services  cannot  be  compelled  by ii,  59 

Transfer  of  usurious  note  may  be  restrained ii,  59 

Sailing  of  vessel  may  be  restrained,  when ii,  59 

Fraud  as  a  ground  for  issuing ii,  59 

Accident  and  mistake  in  actions  at  law ii,  60 

Perpetuation  or  enforcement  of  wrongs  arising  from  fraud,  accident 

or  mistake,  may  be  enjoined ii,  60 

Municipal  corporation  cannot  be  restrained  from  legislation ii,  60 

Municipal  corporations  may  be  enjoined   from  creating  a  public 

injury ii,  60 

To  restrain  wrongful  act  calculated  to  create  public  injury ii,  60 

By  whom  obtainable •. ii,  60 

When  act  sought  to  be  restrained  constitutes  public  wrong ii,  60 

When  private  person  may  restrain  public  wrong ii,  61 

Who  may  restrain  acts  of  waste ii,  61 

When  defendant  may  have  injunction ii,  61 

Against  whom  issued ii,  61 

In  actions  of  waste ii,  61 

Must  be  against  party  to  action ii,  62 

In  what  cases  not  allowed ii,  62 

In  respect  to  real  property ii,  62 

When  lis  pendens  filed,  not  granted  to  restrain  sale  of  land  pending 

action ii,  62 

Subsequent  incumbrancer  not  allowed  to  restrain  prior  mortgagee 

from  foreclosing  mortgage ii,  62 

Covenants  in  lease  against  carrying  on  particular  trade  on  demised 

premises  not  enforced  by , ii,  62 

Not  granted  to  restrain  breach  of  covenant  where  liquidated  dam- 
ages are  specified ii,  62 

Performance  of  contract  containing  affirmative  and  negative  cove- 
nants not  enforced  by  .■ ii,  63 

When  not  allowed  to  restrain  trespass ii,  63 

When  not  allowed  to  restrain  obstruction  of  windows ii,  63 

Not  allowed  to  restrain  diversion  of  water  not  flowing  in  defined 

channels ii,  64 

Not  allowed  where  infringement  of  water. rights  has  long  been 

acquiesced  in ii,  64 

Not  allowed  to  restrain  removal  of  bonds,  stocks,  etc.,  when  rem- 
edy by  attachment  or  execution  exists ii,  64 

When  not  allowed  to  restrain  fraudulent  removal  of  property.. ..  ii,  64 

Seldom  allowed  to  prevent  collection  or  assessment  of  tax ii,  64 

Not  allowed  to  prevent  opening  of  road  around  toll-gate ii,  65 

Not  allowed  to  prevent  construction  of  sewers  in  opened  street  . .  ii,  65 

Not  allowed  to  compel  operation  of  railroad ii,  66 

Exclusive   right  to  maintain   toll-bridge  -necessary  to    authorize 

injunction  restraining  construction  of  free  bridge ii,  66 

Not  allowed  to  restrain  proceedings  in  other  court  having  same 

jurisdiction ii,  66 

Not  allowed  as  general  rule  to  restrain  other  actions  in  same  court  ii,  66 
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Not  allowed  to  restrain  action  pending  in  foreign  court ii,  67 

Not  allowed  to  restrain  action  by  receiver ii,  67 

Prior  action  to  declare  mortgage  void  no  ground  for  restraining 

action  of  foreclosure ii,  67 

Where  injunction  will  not  be  allowed  to  restrain  plaintiff  in  sum- 
mary proceedings ii,  67 

Collection  of  judgment  obtained  without  fraud  or  mistake  will  not 

be  enjoined ii,  68 

Not  allowed  to  stay  ecclesiastical  decree ii,  68 

Not  allowed  to  stay  criminal  proceedings ii,  68 

Not  allowed  by  State  court  to  restrain  infringement  of  patent  ...  ii,  68 

Not  allowed  to  restrain  infringement  of  copyright ii,  69 

Not  allowed  to  restrain  manufacturer  from  stamping  his  name  on 

goods,  because  claimed  by  another  as  a  trade-mark ii,  69 

Not  allowed  to  restrain  use  of  words  denoting  nature,  kind  or 

quality  of  goods ii,  69 

Not  allowed  to  restrain  use  of  words  in  common  use ii,  69 

Not  allowed  to  restrain  use  of  trade-marks  calculated  to  deceive 

public ii,  69 

Not  allowed  to  protect  literary  property  after  unrestricted  publica- 
tion    ii,  69 

Not  allowed  to  compel  party  to  keep  secrets  of  trade ii,  70 

Not  allowed  in  restraint  of  trade ii,  70 

Covenant  not  to  exercise  trade  for  hmited  time  may  be  enforced  by  ii,  70 

Not  allowed  to  restrain  publication  of  libel ii,  71 

Not  allowed  to  restrain  piracy  of  immoral  work ii,  71 

Not  allowed  as  between  partners,  except  where  a  dissolution  of 

the  partnership  may  be  decreed ii,  71 

Not  allowed  where  existence  of  partnership  is  in  doubt ii,  72 

When  sale  on  execution  of  interest  of  partner  in  copartnership 

property  cannot  be  restrained ii,  72 

Not  allowed  to  restrain  legislative  acts  of  corporations ii,  72 

Not  allowed  to  restrain  corporate  elections ii,  ,     72 

Act  within  discretion  of  municipal  corporation  cannot  be  restrained  ii,  72 
Execution  by  municipal  corporation  of  contract  not  contrary  to 

valid  statute  cannot  be  restrained ii,  72 

Execution  of  contract  tending  to  preserve  public  health  cannot  be 

restrained ii,  73 

Official  acts  of  de/acto  public  officer  will  not  be  restrained  pending 

quo  warranto ii,  73 

Acts  within  discretion  of  public  officers  not  subject  to  ... , ii,  73 

Not  allowed  to  restrain  judicial  officer  from  transcending  his  juris- 
diction    ii,  73 

Not  allowed  to  restrain  acts  of  poUce  officer^ .,^. ii,  73 

Not  allowed  to  restrain  public  officers  from  proceedings  contrary 

to  unconstitutional  law ii,  74 

May  issue  to  prevent  execution  of  unconstitutional  law  by  public 

officer ii,  74 

Not  allowed  to  restrain  performance  of  duty  by  attorney  to  client  ii,  74 
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When  not  allowed  to  prevent  removal  of  dead ii,  74 

Performance  of  contracts ii,  74 

Performance  of  covenants  for  physical  services  not  enforced  by  . .  ii,  74 

Performance  of  illegal  contracts  not  enforced  by ii,  75 

Usury ii,  75 

Not  allowed  to  restrain  saihng  of  vessel  when  in  accordance  with. 

■will  of  majority  of  owners ii,  75 

When  the  sale  of  attached  property  will  not  be  restrained ii,  75 

Accident  and  mistake ii,  75 

Contract  for  expressing  intent  of  parties  cannot  be  enforced  by. . .  ii,  75 

Peooeedings  to  obtain  oeder ii,  76 

At  what  time  granted  in  ordinary  cases ii,  76 

May  issue  at  time  of  commencing  action ii,  76 

Order  inoperative  until  summons  served ii,  76 

Service  of  order,  prior  to  service  of  summons,  irregular ii,  76 

AVhen  summons  served  by  publication,  order  may  issue  on  expi- 
ration of  time  of  publication ii,  76 

May  issue  at  any  time  before  judgnient,  but  not  afterward ii,  76 

Cannot  issue  pending  appeal  from  judgment ii,  76 

When  allowed  after  answer ii,  76 

Who  may  grant  in  ordinary  cases ii,  77 

May  be  granted  by  court  at  special  term ii,  77 

Application  for,  a  non-enumerated  motion ii,  77 

General  term  only  can  restrain  acts  of  State  oflicers ii,  77 

To  suspend  business  of  corporations,  granted  only  by  court ii,  77 

In  what  cases  judge  of  court  may  suspend  business  of  corporation,  ii,  77 

When  judge  of  court  may  grant ii,  78 

When  county  judge  may  grant ii,  78 

Notice  of  application  for  injunction ii,  78 

Notice  of  appHcation  may  be  required ii,  78 

Ex  parte  order  must  contain  order  to  show  cause  within  ten  days,  ii,  78 

In  what  cases  notice  may  be  dispensed  with ii,  79 

Ggneral  rule  as  to  notice  of  motion ii,  79 

To  suspend  ordinary  business  of  corporations,  granted  on  what 

notice ii,  79 

Cannot  be  obtained  &c  parte  after  answer ii,  80 

Order  to  show  cause,  how  obtained ii,  80 

Contents  of  order  to  show  cause ii,  80 

Object  and  effect  of  order  to  show  cause ii,  80 

Order  to  show  cause,  when  granted ii,  80 

When  defendant  wiU  be  restrained  pending  application,  on  notice,  ii,  81 

Papers  on  which  to  apply  for  injunction ii,  81 

When  allowed  on  complaint ii,  81 

When  granted  on  afSdavit ii,  81 

Essentials  of  complaint  and  aSadavit  must  be  presented  in  moving 

papers ii,  82 

When. complaint  may  be  treated  as  afldavit ii,  82 

When  complaint  insufficient  as  affidavit ii,  82 

By  whom  affidavit  must  be  made , ii,  83 
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Form  and  contents  of  affidavit  on  motion  for ii,  ,     83 

Service  of  affidavit  with  injunction ii,  84 

Filing  affidavit  on  obtaining  order ii,  85 

Application  for  injunction  on  petition ii,  85 

Mode  of  application  for  injunction ii,  85 

Opposing  application  for  injunction ii,  85 

Proceedings  on  application  for,  on  default  of  defendant ii,  86 

Security  to  be  given  in  ordinary  cases ii,  87 

Form  of  security  upon  obtaining  injunction ii,  87 

When  sureties  will  be  required  on  undertaking ii,  89 

When  sureties  may  be  dispensed  with ii,  89 

Justification  of  sureties  on  undertaking ii,  89 

Undertaking  must  be  proved  or  acknowledged ii,  89 

Amount  of  security  in  ordinary  cases ii,  90 

Amount  of  security  may  be  increased ii,  90 

Security  upon  order  to  show  cause ii,  90 

Security  on  staying  proceedings  after  judgment ii,  90 

Approval  of  undertaking  given  on  obtaining ii,  93 

Filing  undertaking  given  on  obtaining ii,  93 

Defective  undertakings  given  on  obtaining ii,  93 

Liability  of  sureties  on  undertaking  given  on ii,  93 

Damages  arising  from  issuing  of  injunction,  how  ascertained., ...  ii,  94,  98 

Against  corporations ii,  95 

Who  may  grant  injunctions  against  corporations ii,  95 

Eigbt  days'  notice  of  application  for  injunction  required  when 

against  corporation ii,  96 

Statutory  proceedings  in  respect  to  notice ii,  96 

Security  required  on  obtaining,  against  corporations ii,  96 

Against  State  officers ii,  98 

Wbo  may  grant  injunction  against  State  officer ii,  98 

Eight  days'  notice  of  application  for ii,  98 

Security  required ii,  98 

Approval  and  filing  of  undertaking ii,  98 

Damages  arising  from,  how  ascertained ii,  98 

Order  of  injunction ii,  99 

Writ  abolished  and  order  substituted ii,  99 

Eequisites  and  form  of  order  of ii,  99 

Proceedings  on  order,  and  service  of , ii,  106 

Order  of,  how  and  when  served. ii,  106 

Time  of  service  of ii,  106 

Place  of  service  of i ii,  106 

Mode  of  service  of ii,  106 

Must  be  personally  served  to  render  defendant  liable  for  a  contempt,  ii,  106 

Granted  at  chambers,  how  served ii,  107 

Granted  by  court,  how  served ii,  107 

Affidavits  must  be  served  with ii,  107 

Granted  by  judge,  may  be  enforced  as  order  of  court ii,  108 

Proceedings  after  service  of  the  order ii,  108 

Obeying  injunctions ii,  108 
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V.oidable  injunctions  must  be  obeyed ii,  108 

If  justice  had  jurisdiction  to  grant,  disobedience  is  contempt ii,  108 

When  obedience  to,  not  obligatory ii,  109 

Who  bound  to  obey ii,  109 

When  agent  or  servant  bound  to  obey ii,  109 

When  person  not  party  to  action  bound  to  obey ii,  109 

Breach  of,  what  constitutes ii,  110 

Disobedience^  and  its  punishment '. ii,  111 

Disobedience  of,  may  be  punished  by  attachment ii,  111 

Extent  of  punishment  for  violating ii,  112 

Order  adjudging  party  in  contempt  appealable ii,  113 

Tacating  or  modifying  injunction ii,  113 

How  vacated  or  modified ii,  113 

When  vacated  ex  parte ii,  113 

When  vacated  on  notice ii,  113 

Application  to  vacate,  when  made ii,  114 

On  what  papers  application  to  vacate  should  be  made ii,  114 

Grounds  of  vacating ii,  115 

Opposing  motion  to  vacate ii,  116 

Affidavits  in  support  of  motion  to  vacate ii,  117 

Affidavits  opposing  motion  to  vacate ii,  118 

Practice  on  motion  to  vacate ii,  118 

Order  to  Tacate ii,  119 

Order  to  vacate  must  be  entered  and  served ii,  119 

Porm  and  contents  of  order  to  vacate ii,  119 

Costs  of  motion  to  vacate ii,  119 

Appeal  lies  to  general  term,  but  not  to  court  of  appeals,  from  order 

vacating ii,  120 

Effect  of  appeal  from  order  continuing  or  dissolving ii,  120 

Discontinuance  of  action ii,  120 

Abatement  of  action  does  not  dissolve ii,  120 

Dismissal  of  complaint  dissolves ii,  121 

Effect  of  removal  of  cause  to  United  States  courts  on ii,  121 

Amendment  of  complaint  does  not  dissolve ii,  121 

Assessment  of  damages ii,  122 

At  what  time  defendant  entitled  to  damages  resulting  from  allow- 
ance of ii,  122 

Referee  usually  appointed  to  ascertain  damages  resulting  from  ...  '  ii,  123 

Proceedings  on  report  of  referee  allowing  damages ii,  123 

What  damages  may  be  allowed ii,  124 

Payment  of  damages,  how  enforced. . '. ii,  123, 125 

Second  injunction ii,  126 

When  second  injunction  may  issue ii,  126 

When  second  injunction  will  be  dissolved ii,  127 

Beriving  or  continuing  injunctions  . . . .' ii,  127 

Dissolved  by  dismissal  of  complaint  may  be  continued  pending 

appeal , ii,  127 

Injunction  continued  pending  appeal  is,  in  fact,  new  injunction.  . .  ii,  127 

New  undertaking  must  be  given  on  revival  of ii,  127 
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On  what  facts  application  for  renewed  injunction  must  be  based. .  ii,  127 

Renewed  after  dissolution  only  in  rare  cases , ii,  127 

Injunctions  granted  as  a  provisional  remedy  may  be  continued  at 

hearing ii,  128 

Final  injunction  may  be  granted  at  hearing,  although  provisional 

injunction  not  muntained ii,  128 

Final  disposition  of ii,  127,  128 

Costs  in  action  for,  discretionary iii,  471 

As  a  judicial  trrit iv,  200 

Under  the  former  practice iv,  200 

Under  the  Code iv,  200 

In  sapplementary  proceedings iv,  140 

To  restrain  judgment  debtor  from  transferring  his  property iv,  140 

Nature  of,  in  supplementary  proceedings iv,  141 

When  confession  of  judgment  is  not  a  violation  of iv,  141 

Proceeding  to  judgment  in  a  suit  pending  not  a  violation  of iv,         141 

Completing  an  assignment,  not  a  violation  of iv,  142 

Does  not  affect  subsequently  acquired  property iv,  142 

Authority  for  issuing .• iv,  142 

Service  of  the  order  of iv,  142 

Party  having  property  of  judgment  debtor  may  be  restrained  from 

disposing  of  it ^ iv,  16Q 

Adding  prayer  for,  to  claim  for  damages iv,  658 

Changing  demand  for,  to  claim  for  damages iv,  659 

Amendment  of iv,  675 

Amendment  of  complaint  does  not  vacate iv,  691 

Injunction,  in  waste v,  274 

Nature  of  the  remedy vi,  283 

Under  the  Code vi,  283 

Ferpetnal  injunction vi,  283 

Definition  of vi,  283 

In  many  cases  a  matter  of  strict  right vi,  283 

How  affected  by  Code vi,  283 

Former  practice  still  in  force vi,  284 

Perpetual  injunction,  in  what  cases  allowed vi,  284 

To  quiet  possession  of  real  estate vi,  284 

To  restrain  proceedings  on  a  satisfied  judgment vi,  284 

To  restrain  proceedings  on  a  void  judgment vi,  284 

To  restrain  proceedings  upon  a  bond  and  mortgage  given  by  an 

infant  vi,  284 

Other  cases  in  which  allowed vi,  284 

Injunctions  made  perpetual  at  the  hearing  vi,  285 

How  obtained  at  hearing vi,  285 

Application  for,  parties,  pleading,  etc  vi,  285 

Against  whom  injunction  should  not  be  granted vi,  285 

Persons  not  parties  to  suit vi,  285 

Persons  not  defendants vi,  285 

Language  of  injunction  should  be  clearly  expressed vi,  285 

Vol.  VI.— 99 
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Leave  to  sue  on i,  197 

Plaintiff  in  action  on i,  111 

Plaintiff  in  action  to  restrain  nuisance i,  HI 

INJURIES: 

Joinder  of  causes  of  action  for  injuries  to  person  or  property ii,  365 

Joinder  of  causes  of  action  for  injuries  to  character ii,  365 

PlSadinga  in  action  for  injuries  arising  from  negligence ii,  394 

INJURY  TO  PERSON: 

When  ground  of  arrest i,  613 

Accidental  injury  no  ground  of  action i,  35 

When  action  lies  for i,  34 

Actions  for,  when  to  be  brought i,  58 

Defense,  by  resistance i,  68 

Defense  of  others  i,  70 

Married  woman  may  sue  for i,  115 

Husband,  when  Uable  for  wife's  acts i,  125, 126 

Eight  of  action,  when  survives i,  91,  92,  142 

By  false  imprisonment > i,  70S 


INJURY  TO  CHARACTER: 

When  ground  of  arrest 

Action  for,  when  to  be  brought 

Married  woman,  when  may  sue,  and  be  sued  for 

Joint  action  against  defendant 

Eemale,  when  liable  to  arrest , 

Female  arrested  for  willful  injury  to  character  or  property 


INJURING,   TAKING,  DETAINING 
SONAL  PROPERTY: 

When  a  ground  of  arrest 

Action  for,  when  to  be  brought 


OR   CONVEETmG  PER- 


INJURY  TO  REAL  PROPERTY: 

No  arrest  in  actions  ior 

Actions  for,  when  to  be  brought 

Action,  where  triable 

Equitable  actions  for 

Legal  actions  for - 

No  jurisdiction,  if  land  out  of  State  . . . , 

.INNKEEPER: 

When  liable  to  arrest , 

Claims  against,  for  lost  goods  assignable  , 

INQUEST : 

Defined 

May  be  taken  under  present  practice  . . . 

In  what  cases  allowed 

By  whom  taken 

Against  whom  taken 

Notice  of  taking 


614 

m 

115 
131 
600 
631 


i,         616. 
i,    57,  58 

;,  615-617 

57 

182 

182 

182 

,  17,  303 


609 
93 


iii,  53 

iii,  54 

iii,  54,642 

iii,  55 

iii,  55 

iii,  5G 
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When  taken  iii,  56, 660 

When  inquest  will  be  irregular ^ iii,  56 

Rights  of  defendant  on iii,  57, 660, 661 

How  taken iii,  57,  58,  661 

Preparation  to  take iii,  58 

Waiving i iii,  58 

Opening iii,  58 

Who  may  apply  for  relief  from iii,  58,  663 

Irregularity  as  a  ground  for  opening iii,  59 

Relief  on  the  merits,  or  by  way  of  favor iii,  59,    60 

When  set  aside iii,  60,  663 

Terms  on  opening iii,  60 

Appeal  will  not  lie  from  order  opening iii,  61 

On  reference iii,  296 

INQUIRIES : 

Reference  to  make iii,  304,  840 

Proceedings  on  reference  to  make iii,  363,  576 

(See  Interlocutory  Seferences.) 

INQUIRY: 

Writ  of iii,  643,  656 

Notice  of iii,  658 

Procuring  evidence  on iii,  660 

Proceedings  before  jury  on iii,  660 

'    Inquisition  and  return iii,  663 

Setting  aside  inquest iii,  663 

INQUISITION  : 

To  determine  title  to  property  levied  under  execution It,  57 

INSANE  PERSON: 

Insane  person,  in  ejectment t,  17 

INSANITY: 

Of  juror  a  ground  for  new  trial iii,  398 

INSOLVENCY : 

What  constitutes ii,  208 

Of  partnership,  a  ground  for  appointment  of  receiver ii,  208 

Of  executor,  administrator  or  trustee,  a  ground  for  appointment  of 

receiver ii,  205,  214 

Of  corporation,  a  ground  for  appointment  of  receiver ii,  211 

Insolvent  debtor,  when  required  to  file  security  for  costs ii,  567 

INSOLVENT  CORPORATIONS : 

Actions  against,  by  attorney-general i,  212 

INSOLVENT  DEBTOR: 

When  execution  may  issue  against iv,  9 

'    Stay  of  execution  against iv,  30 

ATTAOHMEUra    AOAINST    ABSCONDING,    CONOEALED     AND     NON-RESIDENT 

DEBTORS Vi,  ] 

Nature  of,  under  BeTised  Statutes vi,  l 
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A  provisional  remedy  under  tlie  Code vi 

Attachment  under  Bevised  Statutes  is  original  process vi. 

In  what  cases  the  remedy  may  be  had v: 

Only  against  debtors v: 

Debtor  secretly  departing  from  State 

Concealed  debtor v: 

Non-resident  debtor  ^i 

Who  may  apply  for  remedy vi 

Proceedings  to  obtain  attachment vi, 

Application,  where  made vi 

To  what  officers v: 

Application,  by  whom  made v 

May  be  made  by  personal  representatives  of  creditor v: 

By  assignees  of  the  demand vi, 

By  a  corporation vi 

Form  of  application vi 

Must  be  in  writing v: 

Application  to  be  verified vi 

Statutory  provisions  as  to  the  remedy  to  be  strictly  followed v: 

Affidavits  on  the  application vi. 

Requisites  of  the  affidavits vi 

Facts  and  circumstances  must  be  stated v: 

Evidence  as  to  solvency  of  debtor vi 

Warrant  and  notice  of  attachment,  and  proceedings  therennder  v: 

Form  and  contents  of  warrant v: 

Notice  of  attachment vi 

In  what  papers  published v: 

Form  and  contents  of  notice v: 

Order  for  publication  of  notice ,  vi 

Forms  of  notice v: 

Notice,  when  to  be  published v; 

Effect  of  publication v: 

Execution  of  warrant v: 

Lien  created  thereby vi 

Sale  of  perishable  property v: 

Claim  of  property  by  third  person v 

Validity  of  claim,  how  tried v 

Liability  of  sheriff  for  wrongful  seizure vi 

Execution  of  warrant  upon  partnership  interest v: 

Attachment  of  goods  on  board  vessel v 

Statutory  provisions  as  to    v: 

Proceeding  on  attachment  against  domestic  vessel v: 

Proceedings  on  attachment  against  foreign  vessel v: 

Sale  of  attached  vessel,  or  share  therein vi 

Proceedings  on  application  by  third  party  to  become  an  attach- 
ing creditor vi, 

Application,  how  made vi, 

Form  of  petition vi, 

Subsequent  attachment vi, 


1,2 
2 
2 
2 
2 
2,3 
3 
3 
3 
3 
3 
3 
3 
3 
3,4 
4 

i,  5 
5 

5,  6 
6 
6 


6, 

7, 

8, 


7 
8 
8 
9 
9 
9,  10 
10 
10 
10 
10 

10,  11 
11 
11 

11,  12 

12,  13 
13,14 

14 

14 

14,  15 

15 
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Deemed  a  part  of  the  proceedings  on  the  first  application 

Notice  of  first  warrant,  and  proceedings  thereon 

Proceedings  on  subsequent  warrant 

Eights  of  creditors  on  subsequent  application 

Right  of  non-residents  to  share  in  distribution , . 

Hearing  and  trial 

Petition  by  debtor  for 

Proceedings  thereon 

Contents  of  petition 

Petition  by  non-resident  debtor 

Form  of  petitions 

Bond  to  attaching  creditor 

Form  of  bond 

The  hearing 

Order  discharging  debtor 

Proceedings  in  case  allegations  of  petitioner  are  not  proved 

Petition  by  third  person 

How  far  bond  stays  proceedings 

Discharge  of  attachment  on  security. 

Application  for,  how  and  when  made 

Execution  of  bond,  and  proceedings  thereon 

Form  of  bond , 

Order  granted  thereon 

Effect  of  order 

Suit  on  bond 

Trustees,  and  their  appointment 

When  and  how  appointed 

Recording  appointment 

Effect  of  appointment 

Return  and  filing  of  warrant. . . ; 

Duty  of  sheriff  to  make  return 
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Hearing  and  argument  of  exceptions iii,  388 

Evidence  on  the  hearing iii,  388 

Decision  on  hearing iii,  388 

Sending  back  report  for  correction , iii,  389 

Final  hearing  on  referee's  report iii,  389 

Effect  of  interlocutory  reference iii,  389 

Final  judgment,  how  obtained  on  report iii,  389 

When  cause  may  be  heard iii,  390 

Who  entitled  to  bring  on  the  hearing Iii,  390 

Place  of  hearing  upon  further  directions iii,  390 

Practice  on  the  hearing iii,  391 

What  matters  will  be  considered  on  the  hearing iii,  391 

Decision  on  final  hearing iii,  392 

Order  in  aid  of  decision iii^  392 

INTERLOCUTORY  JUDG-MENT  : 

Judgments  in  former  practice i  427 

When  and  how  entered i  427 

In  what  actions i  428 

INTERLOCUTORY  ORDER : 

How  obtained  in  former  equity  practice i  440 

INTERLOCUTORY  OR  DECRETAL  ORDERS  : 

Order  RESERVING  FUKTHER  DIRKOTIONS  ANB  REFERENCE  THEHEON iii,  338 

In  what  cases  order  is  made iii,  338 
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INTERLOCUTORY  OR  DECRETAL  ORDERS—  Oontinued. 

Distinction  between  final  and  interlocutory  decrees 

Reasons  for  suspending  final  decree 

When  interlocutory  reference  authorized 

(See  Interlocutory  Reference.) 

Order  upon  interlocutory  decision 

Entry  of  order  on  decision 

Interlocutory  decision,  how  reviewed 

Proceedings  on  interlocutory  reference 

Proceedings  on  reference  to  take  accounts 

Proceedings  on  reference  to  make  inquiries 

Proceedings  on  reference  to  sell  estates  or  adjust  matters  before 

final  judgment 

Referee's  report  on  order 

Exceptions  to  report 

Final  hearing  on  further  directions  upon  coming  in  of  referee's 
report 

Judgment  on  interlocutory  decree  (  See  Judgment) 

Interlocutory  costs  (  See  Costs) ■. . 

INTERPLEADER : 

Definition,  and  cases  where  allowed 

Nature  and  object  of  remedy 

Action  and  order  when  concurrent  remedies 

Election  between  action  and  order 

What  facts  essential  to  a  right  to  the  remedy 

Principles  governing  relief 

Parties  seeking  relief  must  be  disinterested 

Must  have  no  adequate  remedy  at  law 

Must  be  ignorant  of  rights  of  claimants 

Claims  of  parties  must  be  identical 

Character  of  the  property  claimed 

Claims,  how  urged 

Applicant  must  be  in  possession  of  matter  in  dispute 

Party  must  be  diligent 

Action  of  interpleader 

Old  rules  of  action  still  in  force 

Complaint  and  affidavit  in  action 

Injunction,  when  allowed 

Answer  or  demurrer  in  action 

Decree  in  the  action 

Relief  on  default 

Costs  in  the  action 

Order  of  interpleader  under  Code 

Application  for  order,  when  made 

Who  may  apply  for 

Notice  of  application 

Affidavits  on  appUoation 

Order  of  interpleader 

Appeal  from  order 

When  defendant  should  apply  for  order 


VOL. 

PAOB. 

iii, 

S38 

iii, 

339 

iii, 

3,39 

iii, 

348 

iii, 

348 

iii, 

348 

iii, 

349 

iii, 

355 

iii, 

363 

iii. 

371 

iii, 

379 

iii, 

383 

iii. 

389 

iii, 

696-702 

iii, 

456 

i, 

165 

165 

■^J 

166 

h 

166 

h 

167 

i, 

167 

h 

168 

h 

169 

l» 

170 

i, 

170 

h 

172 

h 

•  172 

h 

173 

h 

174 

h 

174 

^j 

174 

h 

174 

h 

175 

h 

175 

h 

175 

h 

175 

i, 

176 

h 

176 

h 

176 

i. 

176 

i, 

176 

^) 

177 

^1 

178 

h 

179 

58j 

800  GENEEAL  INDEX. 

INTERPLEADER—  Continued.  vol.  page. 

When  order  of  interpleader  should  be  applied  for ii,  409 

Costs  in  action  of iii,  476 

Sheriff  cannot  file  bill  of,  between  plaintiff  in  execution  and  third 

party  claiming  property  levied  on iv,  61 

INTERROGATORIES : 

Testimony  of  witness  by  consent  taken  on ii,  672 

Filing  of  testimony  and  interrogatories ii,  673 

Not  necessary  in  proceedings  to  perpetuate  testimony ii,  679 

On  commission  to  take  testimony ii,  694 

General  form  of ii,  694 

By  whom  drawn ii,  694 

Importance  of  care  in  framing ii,  695 

Cross-interrogatories   , . . . .  ii,  695 

Settlement  of ii,  695 

Either  party  may  except  to ii,  696 

Cannot  be  rejected  because  leading ii,  696 

Allowance  of,  must  be  indorsed  on  them ii,  696 

Practice    of  examining  party   by  means   of  interrogatories    on 

accounting  obsolete iii,  357 

Service,  filing,  and  answer  of,  after  attachment  for  contempt iv,  186 

Must  be  filed  unless  contempt  is  admitted iv,  187 

When  filed iv,  187 

Service  on  defendant iv,  187 

Answer  to iv,  187 

Amendment  of iv,  188,  675 

mUENDO : 

Use  of,  in  actions  of  libel  and  slander ii,  329 

INVENTORY : 

Must  be  made  of  property  attached ii,  166 

How  made - ii,  166 

May  be  amended ii,  166 

Form  of ii,  166 

Receiver  should  make  and  file ii,  245 

Of  goods  levied  on  should  be  made  at  time  of  levy iv,  51 

IRREGULARITIES: 

Irregular  service  of  summons  set  aside i,  540 

Irregular  for  infant  plaintiff  to  sue  without  guardian i,  109 

Irregular  for  infant  to  appear  without  guardian i,  127,  485 

Suing  without  leave  (See  Leave  to  Sue). 

Irregularities  as  to  holding  courts i,  228 

In  publishing  summons i,  499 

In  service  of  summons i,  540 

In  making  arrests i,  656,  660 

Waiver  of i,  560 

Effect  of,  in  service  of  summons ii,  406 

Motion  based  on,  not  superseded  by  service  of  amended  pleading,  ii,  505 

When  a  ground  for  new  trial iii,  396 

Irregularities,  on  sale  in  partition v,  133 
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What  are  irregularities  and  nullities iv,  629 

Defined iv,  629 

In  what  an  irregularity  consists iv,  629 

Distinction  between  irregularities  and  nullities iv,  629 

Irregularities  may  be  waived iv,  630 

Nullity  cannot  be  made  regular  by  act  of  either  party iv,  630 

Classification  of  irregularities iv,  630 

Omission  of  necessary  proceeding  renders  next  step  irregular  ....  iv,  630 

Omission  to  give  notice  of  trial  renders  verdict  irregular iv,  630 

Proceeding  may  be  set  aside  for  omission  of*  preceding  step iv,  630 

Informality  in  proceeding  will  render  proceeding  liable  to  be  set 

aside iv,  630 

Examples  of  irregularities  which  will  render  proceedings  liable  to 

be  set  aside iv,  630 

Every  error  not  an  irregularity iv,  632 

Errors  of  the  court  on  the  trial  not  irregularities iv,  632 

Wlio  may  take  advantage  of iv,  632 

Only  party  affected  by  irregularity  may  apply  for  relief iv,  632 

Within  what  time  to  apply  for  relief  against iv,  632 

AppUcation  to  set  aside  proceeding  for  irregularity  must  be  made 

at  first  opportunity iv,  632 

Eight  to  object  waived  by  subsequent  steps  taken  in  cause iv,  632 

Representatives  of  parties  may  waive  irregularity iv,  632 

Prisoner  governed  by  same  rules  as  others  as  to iv,  632 

Delay  must  be  excused  before  applying  for  relief iv,  632 

What  is  excusable  delay  in  taking  objection iv,  633 

Ignorance  of  practice  will  not  excuse  delay iv,  633 

Limitation  of  rule  as  to  waiver  by  delay iv,  633 

Notice  of  intent  to  proceed  irregularly  does  not  render  motion  for 

relief  necessary iv,  633 

Motion  to  set  aside  judgment  for  irregularity  must  be  made  within 

one  year iv,  633 

When  judgment  by  confession  may  be  set  aside iv,  633 

Waiver  of  objection iv,  634 

By  taking  subsequent  steps iv,  634 

Nullity  not  appearing  on  the  record  may  be  waived iv,  634 

Any  objection  not  depriving  the  court  of  jurisdiction  may  be  waived,  iv,  634 

Examples  of  waiver  of  nullities iv,  634 

Effect  of  notice  of  irregularities iv,  634 

What  steps  will  be  deemed  waivers  of  irregularities iv,  634 

What  objections  waived  by  appeal iv,  634 

Waiver  by  appeal iv,  635 

Irregularity  in  demurrer  waived  by  notice  of  argument iv,  635 

Waiver  by  consent iv,  635 

No  waiver  without  knowledge iv,  635 

Want  of  knowledge  of  irregularity  an  excuse  for  delay iv,  635 

Knowledge  of  proceeding,  a  knowledge  of  irregularity iv,  635 

Appearance  on  void  process  a  waiver  of  defect iv,  636 

No  waiver  where  proceedings  are  a  nullity iv,  636 
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Laches  cannot  confer  jurisdiction iv,  636 

When  appearance  will  not  waive  want  of  jurisdiction iv,  636 

Want  of  jurisdiction  of  subject-matter  cannot  be  waived iv,  636 

Appearance  to  object,  not  a  waiver iv,  636 

Void  proceeding  may  be  disregarded iv,  636 

Unauthorized  proceedings  are  nullities iv,  636 

Setting  aside  judgments iv,  637 

Motion  to  set  aside  judgments,  when  proper iv,  637 

Decision  of  motion  to  set  aside  judgment iv,  637 

Errors  not  affecting  substantial  right  disregarded iv,  637 

What  irregularities  will  render  judgment  void iv,  637 

When  judgment  will  be  set  aside  for  irregularity iv,  637 

Eelief  granted  extends  only  to  defective  proceedings •-  iv,  638 

Judgment  may  be  set  aside  and  inquest  and  trial  allowed  to  stand,  iv,  638 

Eegular  default  not  set  aside  for  subsequent  irregularities iv,  638 

Motion  to  set  aside  for  irregularities iv,  638 

Irregularities  corrected  by  motion  and  not  by  appeal iv,  638 

Application  to  adverse  party  to  correct  irregularity iv,  638 

Notice  of  motion  to  set  aside  proceedings  for iv,  638 

Notice  must  specify  irregularity  complained  of iv,  638 

All  irregularities  complained  of  must  be  slated  in  the  notice iv,  638 

When  notice  need  not  specify  ground  of  motion iv,  639 

Address  of  motion  papers iv,  639 

Filing  of  motion  papers iv,  639 

Affidavit  of  irregularity iv,  639 

All  defects  must  be  included  in  one  motion iv,  639 

Stay  of  proceedings  pending  motion iv,  640 

Decision,  and  terms  of  granting  relief iv,  640 

Disregarding  errors  not  affecting  substantial  right iv,  640 

Costs  of  motion i iv,  640 

Confessing  irregularity iv,  641 

Irregularities  may  be  cured  by  amendment iv,  642 

In  execution iv,  18 

Execution  may  be  set  aside  for iv,  29  . 

What  constitutes  irregularity  in  an  execution iv,  29 

When  judgment  is  set  aside  for,  execution  will  also  be  set  aside  . .  iv,  29 

Who  may  move  to  set  aside  execution  for iv,  30 

Sale,  when  set  aside  for iv,  77 

Title  to  property  sold  under  execution,  how  affected  by iv,  80 

Effect  of  irregularity  in  the  service  of  a  notice  of  appeal iv,  224 

In  the  form  of  a  judgment,  not  a  ground  for  appeal iv,  245 

In  the  entry  of  judgment,  not  reviewable  on    iv,  246 

Orders  relating  to,  not  appealable iv,  331 

Motion  to  correct,  when  made  .....' iv,  594 

IRRELEVANCY: 

In  pleading ii,  408, 435, 478 

What  pleadings  are  irrelevant ii,  435, 478 

When  an  entire  pleading  is  irrelevant ii,  479 

Remedy  against ii,  408, 435, 481 
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Striking  out  irrelevant  matter  from  answer ii,  435,  481 

Striking  out  sham  and  irrelevant  answers ii,  435, 481 

Motion  to  strike  out,  when,  how  and  where  made ii,  408, 482, 483 

Motion  to  strike  out,  when  granted ii,  483 

Proceedings  under  the  order ii,  485 

Effect  of  a  failure  to  move ii,  485 

IRREPARABLE  INJURY : 

Act  calculated  to  create,  may  be  restrained ii,  "8,  17 

ISSUES: 

May  be  framed  and  tried  by  jury i,  20 

How  formed  under  old  practice  at  law i,  425 

How  tried  under  old  practice , i,  425 

Judgment  on,  how  rendered i,  428, 429 

How  framed  under  old  equity  practice i,  435 

How  tried  under  that  practice i,  436 

Issues,  how  joined  under  early  practice i,  416 

How  tried  under  that  practice i,  416 

"What  is  an  issue ii,  462 

Of  law ii,  462 

Of  fact ii,  462 

Of  both  law  and  fact ii,  462 

Special , ii,  462 

What  allegations  are  at  issue ii,  463 

All  material  allegations  denied  by  adverse  party  are  at  issue ii,  463 

Denial  not  necessary  to  form ii,  463 

What  allegations  are  not  at  issue ii,  463 

Mere  counter  statements  cannot  raise ii,  464 

Issues  raised  in  one  answer,  not  defeated  by  admissions  in  another,  ii,  464 

Settling  issues,  or  feigned  issues , ii,  464 

Feigned  issues  abolished ii,  464 

Feigned  issues  under  former  practice  ii,  464 

Substitute  for  feigned  issues  under  the  Code ii.  465 

How  proposed  and  settled ii,  465 

Upon  questions  of  adultery  in  actions  for  divorce ii,  466 

Issues  in  partition,  how  tried v,  71 

Issues,  when  directed  in  partition v,  71 

Issues  as  to  some,  and  default  as  to  others v,  72 

Reference  to  settle iii,  300 

ISSUING: 

Issuing  summons,  what  is i,  484 

Proof  of  issuing i,  485 


JAIL  LIBERTIES : 

When  defendant  entitled  to i, 

Bond  for,  how  given i, 
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"When  party  arrested  on  execution  is  entitled  to It,  123 

Duty  of  the  sheriff  to  grant,  on  tender  of  bond iv,  123 

Sheriff  may  grant,  without  bond  . iv,  123 

JOINDER  : 

Of  causes  of  action ii,  361 

What  causes  of  action  may  be  joined ii,  361 

Of  legal  and  equitable  demands ii,  362 

Of  claims  arising  out  of  the  same  transaction ii,  362 

Of  express  and  implied  contracts ii,  365 

Of  injuries  to  person  or  property ii,  365 

Of  injuries  to  character '. ii,  365 

Of  claims  to  recover  real  property ii,  366 

Of  claims  to  recover  personal  property ii,  366 

Of  claiips  against  trustees ii,  366 

Beqnisites  of ii,  367 

As  to  causes  of  action ii,  367 

As  to  parties ii,  367 

As  to  place  of  trial ii,  367 

As  to  statement  of  facts ii,  368 

JOINDER  OF  ACTIONS  : 

Joinder,  whether  legal  or  equitable i,  29,  30,  31 

Joinder  under  former  practice i,  423 


JOINDER  OP  DEFENDANTS  : 

Joinder  of  defendants  liable  on  same  instrument 

Where  parties  are  numerous 

Residents  and  non-residents 

In  actions  of  foreclosure 

In  action  for  partition 

Of  partners 

Of  person  in  individual  and  representative  character  , 

Of  cestui  que  trust  and  trustee 

Of  receiver  and  owner  of  trust  fund 

Of  assig^nor  and  assignee 

Of  parties  to  fraudulent  conveyances 

Non-joinder  of  defendants,  remedy  for 

Mis-joinder  of  defendants,  remedy  for 


JOINDER  OF  PLAINTIFFS  : 

What  interest  authorizes  joinder  . . 

.Nature  of  interest 

Who  must  be  joined  as  plaintiffs  . . 
What  interest  will  compel  joinder. 

Partners 

Assignees  and  assignors 

Tenants  in  common 

Husband  and  wife 

Legatees,  devisees  and  executors. . 
Trustee  and  cestui  que  trust 
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134 
134 
134 
135 
136 
137 
138 
138 
138 
138 
139 
139 

110 
110 
112 
113 
113 
113 
114 
114 
116 
116 
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Exceptions  to  general  rule  : 

When  oue  of  several  plaintiffs  refuses  to  sue 

When  question  litigated  one  of  common  interest 

When  parties  are  very  numerous 

Remedy  for  error  in,  for  action  not  brought  by  real  party  in 

interest  

Where  there  is  a  non-joinder  of  plaintiffs 

Where  there  is  a  mis-joinder  of  plaintiffs 

JOINT  DEBTORS: 

Service  of  summons  on  joint  and  several  debtors 

In  what  cases  allowed , 

Proceedings  by  plaintiff ^ . 

Proceedings  on  judgment  against 

Rights  of  defendants  and  proceedings  by  them 

Death  of  one  joint  debtor  on  joint  and  several  liability  

Promise  by  joint  debtors 

Liability  on  the  same  instrument 

Death  of  one  joint  debtor  on  joint  Uability 

Firm  having  common  partner 

Death  of  one  joint  debtor 

Person  in  individual  and  representative  capacity 

Remedy  for  non-joinder  and  mis-joinder 

Property  of  one  of  several  may  be  attached .' 

Execution  against  property  of 

Form  of  execution  against 

Execution  against  the  person  of 

Supplementary  proceedings  may  be  maintained  against 


JOINT-STOCK  ASSOCIATIONS : 

Who  to  be  plaintiffs  in  actions  by 

Who  to  be  defendants ■ 

How  to  be  named  in  summons   

Service  of  summons  upon 

Receiver  of  property  of,  when  appointed i 

Actions  by v 

Actions  against v: 

Cannot  set  up  defense  of  usury vi 

JOINT-STOCK  COMPANIES: 

How  they  may  sue  and  be  sued i, 

Joint-stock  companies,  how  sued i, 

(See  Joint-stock  Associations  and  Corporations.) 

JOINT  TENANTS: 

When  to  join  as  plaintiffs     i,  113, 114 

When  joined  as  defendants i,         134 

When  receiver  appointed  in  actions  between ii,  205,  216 

Interest  of  joint  tenants  in  lands  mus't  be  sold  separately iv,           76 

Redemption  by iv,          96 

Redeeming  interest  of iv,          90 
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Joint  tenants  may  hare  partition iii,     24,  25 

Joint  tenants  as  plaintiff  in  partition v,  40 

JUDGE : 

Differences  of  opinion 

Disqualification  of 

Essential  to  every  court 

Early  English  judges 

N-umber  of  judges  in  different  courts 

Powers  of , 

Vacancy  in  office 

Failure  to  hold  term 

Failure  to  adjourn 

Immunities  and  liabilities  of  judges 

Not  liable  to  action  for  judicial  act 

Indictment  or  impeachment  of 

How  they  acquire  title  to  oflBce 

How  assigned  to  special  districts i,  231 

How  removed  from  office 

Of  United  States  supreme  court 

Of  United  States  circuit  court 

Of  United  States  district  court 

Of  court  of  appeals 

Of  supreme  court 

Cannot  review  his  own  decision , 

JUDGMENTS: 

Definition  of  judgment 

Judgments  under  the  former  practice 

Kinds  of  judgments 

Judgments  on  issues  of  law 

Judgments  on  issues  of  fact 

Nature  and  form  of  judgments 

Raising  or  waiving  question  of , 

Leave  to  sue  on,  when  necessary , 

Of  marine  and  district  courts  of  New  York 

Discharge  of  insolvent  judgment  debtor , 

Of  court  of  appeals 

Of  supreme  court 

Judgment  on  submission  of  controversy  without  action 

Judgment  in  case  of  publication , 

No  arrest  in  a  judgment  in  an  action  founded  on  contract 

No  arrest  in  actions  on  judgments  in  torts 

When  arrest  allowed  in  action  on  judgment 

When  arrest  allowed  on  foreign  judgment 

Foreign  judgment  not  conclusive , 

Grounds  of  arrest  in  actions  on 

Transcripts  of  justices'  judgment,  powers  of  county  court 

At  common  law,  uniform,  simple  and  invariable 

Judgment,  how  corrected  or  modified 
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260 

263 
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Actions  upon,  when  brought i,  55 

How  revived i,  55 

Presumption  of  payment  of,  how  rebutted i,  55 

Enforcement  of,  may  be  stayed  by  injunction ii,  48 

Principles  on  which  equitable  relief  is  granted  against ii,  48 

May  be  superseded  by  new  agreement ii,  49 

When  enforcement  of,  will  be  stayed ii,  68 

How  satisfied  when  attachment  has  issued ii,  194 

For  defendant  in  attachment ii,  197 

Pleadings  in  actions  on  foreign  judgments ii,  316,  326 

Pleading  judgments  of  courts  of  limited  jurisdiction ii,  325,  326 

Officer  rendering,  must  be  designated,  where ii,  326 

Of  courts  of  general  jurisdiction,  how  pleaded ii,  326 

Of  courts  of  other  States,  how  pleaded ii,  326 

When  pleaded  by  supplemental  complaint ii,  467 

Offer  of ii,  405 

Effect  of  offer  of ii,  405 

Offer  of,  when  proper ii,  405 

On  frivolous  answers  and  demurrers , ii,  436,  493 

On  failure  to  reply  to  counter-claim ii,  444 

Of  discontinuance,  on  non-service  of  complaint ii,  516 

On  failure  to  answer ii,  517 

On  default  of  sole  defendant ii,  518 

On  default  of  one  of  several  defendants ii,  518 

On  partial  failure  to  answer ii,  519 

Where  defense  is  a  counter-claim ii,  519 

Allowed  only  where  defense  is  wholly  affirmative ii,  519 

Proceedings  on  judgment  on  partial  failure  to  answer ii,  519 

On  failure  to  reply ii,  520 

When  defendant  may  move  for ii,  520 

On  failure  to  reply  to  counter-claim ii,  520 

On  disregard  of  order  to  reply  to  new  matter  other  than  a  counter- 
claim    ii,  520 

Proceedings  on  motion  for • ii,  521 

Application  for,  when  made ii,  521 

Notice  of  motion  for ' ii,  621 

On  what  papers  to  apply  for ii,  521 

Order  directing  judgment  for  defendant ii,  521 

How  entered .^ .- ii,  622 

How  proved ii,  641 

Proof  of  judgments  of  courts  of  this  State ii,  641 

Defect  in  proof  of,  how  supplied  on  trial ii,  642 

Of  superior  courts  of  record,  how  proved ii,  642 

In  courts  not  of  record,  how  proved ii,  642 

Of  justices'  courts,  how  proved ii,  642 

Of  surrogate's  courts,  how  proved ii,  643 

Of  courts  of  other  States,  how  proved ii,  643 

Constitutional  provisions  as  to  judgments  of  courts  of  other  States  ii,  643 

Of  courts  of  foreign  countries,  how  proved ii,  644 
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Por  costs,  cannot  be  entered  on  discontinuance ii,        606 

Proceedings  eefoke  entering iii,        561 

Application  for  judgment  when  relief  demanded iii,        561 

Application  necessary  in  all  cases  where  relief  is  demanded iii,         561 

Application  for,  where  made iii,         561 

Application  for  judgment  on  default  must  be  made  to  court iii,         561 

Application,  when  made iii,         562 

Notice  of  application,  when  necessary iii,         562 

Proceedings  on  application  for , iii,         562 

Application  for  judgment  on  default  in  foreclosure iii,         562 

Proof  of  filing  lis  pendens  necessary  in  foreclosure , iii,         563 

Application  for,  in  divorce iii,         563 

What  relief  may  be  granted  in  case  of iii,         563 

What  relief  may  be  granted  in  case  of  answer iii,         564 

Application  for  judgment  on  special  verdict  (See  Verdict) iii,  195, 564 

Application  for  judgment  non-obstante  veredicto iii,        566 

Motion  in  arrest  of iii,         566 

Application  for  judgment  on  verdict  subject  to  opinion  of  court 

(See  Verdict) iii,209,567 

In  what  cases  a  verdict  may  be  directed  subject  to  opinion  of  court 

at  general  term iii,  198, 567 

Application,  where  made  iii,         568 

Papers  necessary  for  application iii,         568 

Preparation  of  case  and  points  for  general  term iii,  199,  568 

Contents  of  case  as  settled iii,         200 

Formal  order  suspending  judgment  unnecessary iii,         200 

Stay  of  proceedings iii,         200 

Note  of  issue iii,         568 

Notice  of  motion iii,         568 

What  questions  considered  on  the  hearing iii,  201, 568 

What  judgment  may  be  given  at  general  term iii,  201, 569 

New  trial  never  granted  on  motion  for  judgment  subject  to  opinion 

of  court iii,  201, 569 

Judgment  may  be  for  plaintiff  or  for  dismissal  of  complaint iii,  201, 569 

Proceedings  on  judgment  at  general  term iii,  201,  569 

Entry  of  order  for  judgment , iii,  201, 569 

Appeal  from  judgment  to  court  of  appeals, iii,  201, 569 

Application  on  matters  or  points  reserved iii,  207,  570 

When  order  may  be  made  reserving  cause  for  argument  or  further 

consideration iii,  207, 570 

Application  for  judgment,  where  made iii,         570 

Application  for  special  order  or  decree iii,        571 

When  application  for  special  order  or  decree  necessary iii,         571 

Orders  defined  and  classified iii,         571 

Application  for  order,  where  and  when  made iii,         572 

Procuring  and  settling  order - iii,         573 

Form  of  order , iii,          574 

Application  for  settlement  of  decree iii,        576 

Application  for  settlement,  where  made iii,         576 
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Preparing  draft  and  amendments  of  proposed  jugment iii,  576 

Settlement  of  judgment iii,  576 

Re-settlement  of  judgment iii,  576 

Reference  to  ascertain  facts iii,  576 

In  what  cases  necessary iii,  576 

Reference  to  ascertain  facts  in  action  of  foreclosure  (See  Foreclosure)  iii,  577 

What  matters  referred  in  foreclosure iii,  577 

Motion  for  reference,  how  made iii,  577 

Affidavit  to  obtain  reference  in  foreclosure iii,  577 

Order  of  reference  in  foreclosure iii,  578 

Proceedings  on  reference  in  foreclosure iii,  578 

Report  and  confirmation  on  reference  in  foreclosure iii,  579 

Application  for  judgment  on  report iii,  579 

Reference  to  ascertain  facts  in  partition iii,  579 

(See  Partition.) 

Beference  to  ascertain  facts  in  dir  orce iii,  581 

(See  Divorce.) 

Enlarging  time  for  the  entry  of  judgment iii,  582 

Time  for  entry  of  judgment  may  be  extended iii,  582 

Motion  for  additional  time  to  enter,  when  and  how  made iii,  582 

Service  of  affidavit  and  order  enlarging  time  for  entry iii,  582 

Procuring  verdict,  report,  decision,  etc iii,  583 

What  papers  necessary  on  entry  of  judgment iii,  583 

Service  of  report,  etc.,  with  notice  of  judgment . . . . ' iii,  583 

Compelling  entry  of  judgment iii,  583 

Object  and  mode  of  compelling  entry  of  judgment iii,  583 

Delay  of  clerk  in  entering  judgment  does  not  affect  its  validity. . .  iii,  584 

Preparing  papers  for  judgment  I'oU iii,  584 

(See  Judgment  RoU.) 

What  papers  constitute  judgment  roll m,  584 

Who  must  furnish  papers  for  judgment  roll iii,  585 

Adjustment  and  re-adjustment  of  costs iii,  551, 586 

(See  Costs.) 

Notice  of  adjustment iii,  552, 586 

By  whom  adjusted iii,  586 

Effect  of  omission  of  notice  of  adjustment iii,  553, 587 

Re-adjustment,  when  necessary iii,  558, 587 

Nature  of  judgment  and  the  relief iii,  588 

Nature  and  definition  of  judgment iii,  588 

What  is  a  judgment iii,  588 

Relations  of  judgments  to  the  common  law iii,  589 

Difference  between  statutory  and  judicial  law iii,  589 

Judgments,  how  far  binding  as  precedents iii,  590 

Dicta,  how  far  authority iii,  592 

Distinction  between  order  and  judgment iii,  594 

Judgments  and  orders,  how  distinguished iii,  594 

Decision  on  motion  for  judgment  on  frivolous  pleading,  when  an 

order  and  when  a  judgment iiii  594 

Decision  on  an  issue  of  law  when  an  order  and  when  a  judgment,  iii,  596 

Vol.  VI. —102 
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Joint  judgments iii,  597 

Distinction  between  joint  and  several  judgments iii,  597 

"When  a  joint  judgment  may  be  rendered iii,  597 

Joint  judgment  where  all  defendants  not  served iii,  598 

Judgment  by  defendant  against  joint  plaintiffs  cannot  be  severed . .  iii,  598 

Entry  and  effect  of  joint  judgment iii,  598 

Effect  of  entry  of  joint  judgment  against  party  not  served iii,  599 

Proceedings  under  Kevised  Statutes  to  enforce  separate  liabil- 
ity on  joint  judgment iii,  599 

Proceedings  under  Code  to  enforce  separate  liability  on  joint 

judgment iii,  600 

Summons  to  show  cause,  when  proper iii,  600 

Nature  of  summons  against  joint  debtor iii,  601 

Form,  contents  and  service  of  the  summons iii,  601 

Affidavit  to  accompany  summons iii,  601 

Pleadings  of  party  summoned iii,  602 

Pleadings  of  judgment  creditor '. iii,  602 

Issues,  how  tried  iii,  602 

Form  of  judgment iii,  602 

Separate  judgments  iii,  603 

When  a  several  judgment  should  be  rendered iii,  603 

When  joint  judgment  cannot  be  rendered  against  all  defendants  a 

several  judgment  proper iii,  603 

Rule  of  common  law  as  to  judgments  on  alleged  joint  contract  ...  iii,  604 
Where  separate  liability  is  shown,  a  separate  judgment  may  be 

rendered  on  alleged  joint  contract iii,  604 

When  court  may  give  judgment  on  joint  contract  for  one  defend- 
ant and  against  another iii,  604 

Test  of  right  to  several  judgment  on  joint  and  several  contract. . .  iii,  604 
On  joint  and  several  contract,  plaintiff  may  proceed  against  de- 
fendant served  as  if  sole  defendant iii,  605 

Separate  judgment  on  several  contract  alleged  to  be  joint iii,  605 

Severing  actions  or  parties iii,  605 

When  judgment  should  be  against  some  and  in  favor  of  other 

defendants iii,  605 

Power  to  render  judgment  for  or  against  one  or  more  of  several 

defendants  not  discretionary iii,  605 

Judgment  between  several  defendants  iii,  605 

When  relief  will  be  granted  as  between  co-defendants iii,  605 

Belief  granted  on  judgment  for  plaintiff iii,  606 

Relief  to  plaintiff  in  case  of  default iii,  606 

Relief  to  plaintiff  in  case  of  answer ; . . . .  iii,  607 

Where  answer  is  put  in,  plaintiff  may  have  any  judgment  em- 
braced within  the  pleadings  and  proof iii,  607 

Wrong  demand  for  relief  does  not  warrant  dismissal  of  complaint,  iii,  607 

Relation  of  complaint  to  relief  granted iii,  608 

Belief  to  defendant  iii,  608 

When  defendant  must  notice  cause  for  trial  to  obtain  affirmative 

relief iii,  609  - 
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Power  of  court  to  grant  defendant  affirmative  relief iii,  609 

Eelations  between  pleadings  and  relief iii,  609 

Pleadings  must  show  right  of  defendant  to  relief iii,  609 

Examples  of  relief  obtainable  on  defendant's  pleadings iii,  609,  610 

Affirmative  relief  to  defendant  in  divorce iii,  610 

L^gal  and  equitable  relief  granted  in  same  action iii,  610 

Judgment  on  demurrer   iii,  230, 611 

Where  demurrer  is  overruled iii,  611 

Where  demurrer  is  sustained iii,  611 

Pinal  judgment  against  plaintiff  on  demurrer iii,  611 

Final  judgment  against  defendant  on  demurrer iii,  611 

Judgment  on  frivolous  or  false  pleading iii,  209,  612 

What  judgment  may  be  given  on  frivolous  pleading iii,  612 

Relief  against  false,  sham,  frivolous,  and  irrelevant  defenses  may  be 

granted  on  same  application iii,  612 

Pleading  adjudged  frivolous  remains  a  part  of  judgment-roll iii,  612 

Pleading  good  in  part  cannot  be  adjudged  frivolous iii,  612 

Decision  on  frivolous  demurrer,  a  judgment  on  an  issue  of  law. . .  iii,  613 

Judgment,  how  entered  on  frivolous  pleading iii,  613 

What  judgment  may  be  given  on  a  false  pleading iii,  613 

General  denial  cannot  be  struck  out  as  sham iii,  613 

Judgment  on  admitted  demands iii,  614 

Judgment  on  stipulations  of  parties iii,  615 

Judgment  on  verbal  agreement  valid iii,  615 

Poem  and  contents  of  judgments iii,  616 

General  form  of  judgments iii,  616 

Essentials  of  judgments iii,  616 

Title  of  judgment iii,  616 

Caption  of  judgment iii,  616 

Recitals  of  judgment iii,  617 

Mandatory  part  of  judgments '. iii,  617 

Form  of  judgment  for  plaintiff iii,  618 

On  failure  of  defendant  to  answer iii,  618,  619 

On  admitted  demand iii,  619 

On  demurrer iii,  619 

On  verdict iii,  619 

On  report  of  referee iii,  619 

Form  of  judgment  for  defendant iii,  619 

On  dismissal  of  complaint. iii,  620 

Effect  of  dismissal  of  complaint iii,  620 

On  failure  to  reply  .    iii,  621 

On  the  merits iii,  621 

Judgments  between  defendants iii,  621 

Judgments  for  damages  or  money iii,  621 

Form  of  judgment  for  money iii,  621 

Judgments  in  action  for  lands iii,  622 

Por  plaintiff  in  real  action iii,  622 

Judgment  in  actions  for  chattels iii,  623 

For  plaintiff  in  replevin iii,  623 
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For  defendant  in  replevin iii,  624 

Judgments  for  special  relief iii,  625 

In  foreclosure iii,  625 

In  partition,  essentials  of iii,  627 

For  specific  performance iii,  630 

Against  infants iii,  632 

When  infant  must  be  allowed  a  day  in  'which  to  show  cause  after 

his  majority iii,  632 

Judgment  for  surrender  of  documents iii,  632 

Settlement  of  judgment iii,  633 

Defendant  who  has  appeared  entitled  to  notice  of  settlement  of. .  iii,  633 

Judgment  on  appeal iii,  633 

Proceedings  on  judgment  in  appellate  court iii,  633 

Court  below  must  adopt  judgment  of  appellate  court iii,  633 

Where  judgment  of  special  term  is  afiSrmed  on  appeal iii,  634 

On  affirmance  of  judgment  of  inferior  court iii,  634 

On  judgment  of  afiSrmance,  with  costs ; iii,  634 

Judgment  of  reversal ■ iii,  634 

Judgment  of  affirmance  and  reversal iii,  635 

When  judgment  may  be  affirmed  as  to  one  defendant  and  reversed 

as  to  the  other iii,  635 

Judgment  of  dismissal  of  appeal iii,  636 

Judgment  for  costs iii,  636 

When  judgment  for  costs  may  be  awarded iii,  636 

Appeal  from  judgment  for  costs,  when  proper iii,  637 

Setting  off  costs  against  recovery iii,  637 

Judgment  on  friyolous  pleadings -.  iii,  637 

JcDGMENT  BT  DEFAULT  (See  Default) iii,  638 

Who  may  take  judgment  by  default iii,  638 

Where  pleadings  have  been  stricken  out iii,  638 

Where  party  has  been  allowed  to  plead  over  on  terms iii,  638 

On  default  of  plaintiff iii,  639 

On  failure  of  plaintiff  to  serve  complaint iii,  639 

On  failure  of  plaintiff  to  serve  summons  on  some  of  the  defendants  Iii,  639 

On  failure  of  plaintiff  to  bring  cause  to  trial iii,  639 

On  failure  of  plaintiff  to  file  security  for  costs iii,  640 

On  omission  of  plaintiff  to  bring  in  representatives  of  deceased 

defendant iii,  640 

On  allowance  of  demurrer  to  complaint iii,  640 

On  allowance  of  demurrer  to  reply iii,  640 

On  default  of  defendant  to  answer ; iii,  640 

On  default  of  one  of  several  defendants iii,  640 

On  default  of  all  the  defendants iii,  641 

On  partial  default  to  answer iii,  641 

Where  answer  contains  no  denials,  but  sets  up  a  counter-claim. . ,  iii,  641 

Statement  admitting  counter-claim iii,  642 

Notice  of  taxation  of  costs iii,  642 

On  defendant's  non-appearance  on  trial iii,  642 

Taking  inquest  on  non-appearance  of  defendant iii,  642 
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On  plaintiff 's  failure  to  reply iii,  642 

When  failure  to  reply  entitles  defendant  to  judgment iii,  642 

Notice  of  motion  for  judgment  on  failure  to  reply iii,  643 

Papers  on  which  to  move  for  judgment  on  failure  to  reply iii,  642 

Writ  of  inquiry  to  assess  damages iii,  643 

Where  judgment  may  be  entered  on  failure  to  reply iii,  643 

Judgment  without  application  to  court iii,  644 

In  what  cases  the  clerk  may  enter  judgment  without  order  of  the 

court iii,  644 

Proof  of  defendant's  default iii,  644,  645 

If  any  answer  has  been  regularly  served,  no  judgment  can  be 

taken  by  default. iii,  645 

Default  may  be  taken  when  answer  irregularly  served. . ; iii,  645 

Full  time  to  answer  must  expire  before  application  to  clerk  for 

judgment iii,  645 

Omission  of  aflSdavit  of  want  of  answer  renders  judgment  irregular  iii,  646 

Assessment  by  clerk,  when  necessary iii,  646 

Notice  of  assessment  by  clerk,  when  necessary iii,  647 

Proof  of  service  of  notice  of  assessment iii,  648 

Judgment  on  application  to  court iii,  648 

In  what  cases  it  is  necessary  to  apply  to  court  for  judgment  on 

default  of  answer iii,  648 

Where  the  application  for  judgment  must  be  made iii,  649 

Notice  of  application  to  court  for iii,  649 

Judgment  taken  without  notice  to  defendant  after  appearance 

irregular iii,  649 

Proof  of  service  of  summons  and  default iii,  649 

'  Proof  of  plaintiff's  demand,  when  required iii,  650 

In  actions  for  special  relief  court  may  require  proof  of  plaintiff's 

demand iii,  651 

If  complaint  shows  no  cause  of  action  it  will  be  dismissed iii,  651 

Pacts  alleged  must  support  the  relief  demanded iii,  651 

Plaintiff  in  action  for  special  relief  should  see  that  costs  are  spe- 
cially granted iii,  651 

Proof  of  demand  necessary  where  summons  served  by  publica- 
tion    iii,  651 

Examination  of  plaintiff  respecting  payments  where  defendant  is 

a  non-resident iii,  651 

Mode  of  proving  service  by  publication iii,  651 

Proof  of  levy  of  attachment  on  property  of  defendant iii,  651 

When  plaintiff  will  be  required  to  file  security  to  abide  order  for 

restitution iii,  652 

Reference  as  to  facts  alleged,  where  service  is  by  publication iii,  653 

Assessment  of  damages  on  application  for  judgment iii,  654 

Court  may  order  assessment  by  jury  or  referee iii  654 

Court  may  assess  damages iii  655 

When  plaintiff  may  waive  his  claim  for  damages  in  replevin  and 

take  judgment  without  assessment iii,  655 

Damages  in  equitable  action  cannot  be  assessed  by  sheriff's  jury.,  iii,  655 
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Assessment  must  be  in  county  where  action  is  triable iii,  655 

Assessment  by  sheriffs  jury,  when  proper iii,  655 

Order  for  writ  of  inquiry iii,  656 

Order  for  sheriffs  jury iii,  657 

Order  for  assessment  at  circuit iii,  658 

Notice  of  inquiry iii,  658 

Countermand  of  notice  of  inquiry iii,  660 

Mode  of  procuring  evidence  on  the  assessment iii,  660 

Proceedings  on  assessment  before  jury iii,  660 

Juror  cannot  be  challenged  on  assessment iii,  661 

Evidence  admissible  on  assessments iii,  661 

Plaintiff  entitled  to  nominal  damages  in  the  absence  of  proof  of 

actual  damage iii,  662 

Verdict  for  defendant  will  be  set  aside iii,  662 

Inquisition  and  return iii,  662 

Setting  aside  inquest,  when  proper iii,  663 

Assessment  at  circuit iii,  664 

Assessment  by  reference iii,  665 

Opening  default iii,  665 

Power  of  court  to  open  default iii,  665 

When  court  will  open  default iii,  665 

Examples  of  exercises  of  discretion  in  opening  default iii,  666 

Default  may  be  opened  to  let  in  unconscionable  defense iii,  666 

Cases  in  which  default  will  not  be  opened iii,  667 

Within  what  time  application  to  open  default  may  be  made iii,  667,  668 

Judgment  on  service  void  for  jurisdiction  may  be  opened  at  any 

time  iii,  667 

Application  to  open  default,  where  made iii,  668 

Affidavits  on  motion  to  set  aside  default iii,  668 

Proposed  answer  should  be  submitted  with  motion  papers  in  cer- 
tain cases iii,  668 

Order  opening  default iii,  669 

Effect  of  ordering  judgment  to  stand  as  security iii,  669 

Costs  of  entering  judgment  when  made  a  condition  of  opening 

default iii,  670 

When  appeal  will  lie  from  order  granting  or  denying  motion  to 

open  default iii,  670 

Judgment  on  offer iii,  672 

In  what  cases  judgment  may  be  entered  on  offer iii,  673 

At  what  stage  of  the  action  the  offer  may  be  made iii;  673 

Offer  operates  as  a  stay  of  defendant's  proceedings  for  ten  days. .  iii,  673 

Offer,  by  whom  made iii,  673 

Offer  may  be  made  by  defendant  or  his  attorney iii,  674 

Offer  where  joint  debtors  are  defendants iii,  674 

Offer  by  attorney  of  joint  debtors,  when  valid iii,  674 

All  joint  debtors  served  must  join  in  offer iii,  674 

When  judgment  entered  on  offer  of  one  of  several  joint  debtors, 

binds  joint  property  of  all iii,  675 

Offer,  how  made iii,  675 
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Oflfer  of  judgment  must  be  in  writing iii,  675 

Requisite  of  offer . .  iii,  675 

Offer,  where  answer  sets  up  a  counter-claim iii,  676 

Offer  must  expressly  allow  judgment  with  costs iii,  676 

Offer,  how  signed iii,  676 

Offer,  how  served iii,  677 

Proceedings  subsequent  to  offer iii,  677 

Plaintiffs  proceedings  not  stayed  by  offer iii,  677 

Amendment  by  plaintiff  will  not  deprive  defendant  of  benefit  of 

offer - iii,  677 

Plaintiff  has  ten  days  in  which  to  accept  offer iii,  677 

Notice  of  acceptance iii,  677 

Entry  of  judgment  on  offer  and  acceptance iii,  677 

Offer  not  accepted  within  ten  days  deemed  withdrawn iii,  679 

Effect  of  non-aooeptanoe  of  offer  of  judgment iii,  679 

What  judgments   are   more   favorable   to   plaintiff  than  offer  of 

defendant iii,  679 

Costs  before  offer  allowed  to  plaintiff iii,  680 

Entry  of  judgment  where  defendant  allowed  costs iii,  680 

Defendant's  proceedings  after  offer iii,  680 

Offer  to  compromise  by  plaintiff iii,  681 

Offer  of  compromise  after  counter-claim iii,  681 

Time  and  mode  of  acceptance  by  defendant iii,  681 

Judgment  on  acceptance iii,  681 

Offer  not  accepted  withm  ten  days  deemed  withdrawn iii,  681 

Effect  of  failure  to  recover  more  favorable  judgment  than  offered,  iii,  681 

Practice  on  offer ." iii,  681 

Judgment  by  confession iii,  682 

Nature  of  the  proceeding iii,  682 

Judgments  by  confession  under  the  old  practice iii,  682 

Judgment  upon  confession  under  the  Code iii,  682 

In  what  cases  judgment  may  be  confessed iii,  683 

Must  be  a  debt  due,  to  become  due,  or  a  contingent  liabihty iii,  683 

Cannot  be  confessed  in  an  action  commenced iii,  683 

Judgment  cannot  be  confessed  for  damages  occasioned  by  tort  . . .  iii,  683 

When  confession  to  secure  contingent  liability  valid iii,  684 

By  whom  judgment  may  be  confessed "iii,  684 

One  of  two  partners  cannot  confess  judgment  for  both iii,  684 

Married  woman  may  -confess  judgment  in  respect  to  her  separate 

property ■. iii,  685 

Confession  may  be  made  by  public  oflScer  as  such iii,  685 

Confession  by  lunatic  not  void  but  voidable iii,  685 

In  whose  favor  judgment  may  be  confessed iii,  685 

Person  secured  must  be  plaintiff  in  the  judgment iii,  685 

Confession  to  assignee  of  debtor iii,  685 

The  statement  of  liability iii,  686 

What  statement  of  indebtedness  suflScient iii,  686 

Statement  of  indebtedness  for  goods  sold iii,  687 

Statement  of  liability  on  promissory  note iii,  687 
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Statemeat  in  confession  for  money  lent  .'. iii,  688 

Statement  of  contingent  liability iii,  688 

Statement  must  be  signed  by  defendant iii,  688 

Statement  must  be  verified  by  oath  of  defendant iii,  689 

Statement  may  be  amended iii,  689 

The  judgmeut  on  the  confession iii,  690 

How  entered iii,  690,  692 

Effect  of  insufficient  statement iii,  691 

Judgment  on  debt,  payable  in  installments iii,  691 

Costs  of  judgrnent  by  confession iii,  692 

Execution  on  confession  of  judgment iii,  692 

Judgment  confessed  may  be  enforced  by  execution iii,  693 

Remedy  against  irregular  judgment  on  confession iii,  683 

Who  may  be  relieved  against  irreg\ilar  judgment iii,  693 

Relief  may  be  obtained  by  motion iii,  693 

Relief  by  action iii,  694 

Relief  against  confession  by  lunatic iii,  694 

Relief  against  confession  by  married  woman iii,  694 

Judgment  of  disoontinuancb iii,  695 

JCFDOMENT    ON   INTERLOCUTORT   DECREE iii,  696 

Entry  of  judgment  on  decree iii,  696 

Judgment  on  decree,  how  rendered  iii,  696 

Entry  when  judgment  allowed  on  the  hearing iii,  666 

Entry  where  judgment  is  not  settled  on  hearing iii,  697 

Form  and  contents  of  judgment  roll iii,  697 

Costs  not  entered  in  judgment  unless  adjudged  by  court iii,  697 

Rectifying,  amending,  and  vacating  judgment  on  interlocutory 

decree iii,  697 

How  amended  before  entry  or  enrollment iii,  697 

How  amended  after  entry  or  enrollment iii,  699 

Judgment  entered  may  be  amended  on  motion iii,  699 

In  what  respect  judgment  may  be  amended  on  motion iii,  699,  700 

Special  term  may  amend  judgment  of  general  term  as  to  mere  mat- 
ters of  form iii,  700 

Correcting  judgment  by  bill  of  review,  when  proper iii,  700 

Vacating  judgment  on  interlocutory  decree iii,  701 

On  what  grounds  a  judgment  will  be  set  aside iii,  701 

Entrt  and  notice  or  judgment iii,  703 

Entry  of  judgment iii,  703 

What  judgments  may  be  entered  or  enrolled iii,  703 

By  whom  judgment  should  be  entered iii,  703 

Successful  party  may  be  compelled  to  enter iii,  703 

Unsuccessful  party  may  enter  judgment  on  leave  obtained iii,  703 

When  judgment  may  be  entered iii,  704 

All  issues  must  be  disposed  of  before  entry  of iii,  704 

Entry  nunc  pro  tunc iii,  704 

In  what  cases  the  clerk  can  enter  judgment  only  on  direction  of 

judge  or  report  of  referee iii,  705 

Settlement  of  judgment  in  action  for  special  relief iii,  706 
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Judgment  on  verdict iii,  706 

Entry  of  verdict iii,  706 

Entry  of  judgment  on  verdict  by  the  clerk iii,  706 

Cases  vfhere  judgment  in  jury  cause  may  be  rendered  at  general 

term iii,  706 

Entry  of  judgment  on  trial  of  fact  by  tlie  court iii,  225,  707 

When  decision  of  court  must  be  filed iii,  707 

Effect  of  not  fiUng  decision iii,  707 

Effect  of  entering  judgment  before  decision  filed ; iii,  707 

New  trial  ordered  vrheii  decision  unreasonably  delayed iii,  707 

Requisites  of  decision iii,  708 

Correcting  decision iii,  708 

Judgment  when  entered  on  decision iii,  708 

Judgment  must  conform  to  the  decision iii,  708 

Entry  of  judgment  on  trial  of  an  issue  of  law  by  the  court iii,  236,  709 

Only  authority  for  entering,  the  decision  of  judge iii,  709 

Judgment  entered  four  days  after  filing  decision iii,  709 

Judgment,  how  entered  on  trial  of  issue  of  law iii,  709 

Judgment,  on  trial  by  referee iii,  709 

Authority  for  entering  judgment  on  trial  by  referee iii,  709 

Judgment  on  report,  when  entered iii,  710 

Judgment  entered  on  report  by  clerk iii,  710 

Entry  of  judgment,  how  compelled iii,  710 

Judgment  on  order  for  legal  relief iii,  710 

Judgment  oh  admitted  demand iii,  710 

On  fi'ivolous  demurrer iii,  711 

On  sham  pleadings iii,  711 

Judgment  boolt iii,  712 

Clerk  must  keep  judgment  book  and  enter  judgment  therein iii,  712 

No  judgment  before  entry  in  judgment  book iii,  712 

Entry,  when  made iii,  712 

Judgments  must  be  entered  within  legal  hours iii,  713 

Lien  of  judgment^  attaches  on  actual  entry iii,  713 

Effect  of  omission  to  enter  judgment »  . .  iii,  713 

Party  not  prejudiced  by  omission  of  clerk  to  enter iii,  713 

Lack  of  signature  of  clerk  does  not  affect  validity  of iii,  713 

Judgment  roll . .       iii,  714 

Judgment  roll  must  in  all  cases  be  filed iii,  714 

Failure  to  attach  together  papers  constituting  judgment  roll,  does 

not  affect  judgment iii,  714 

By  whom  judgment  roll  should  be  furnished iii,  585,  714 

Clerk  may  be  compelled  to  make  up  judgment  roll iii,  714 

Contents  of  judgment  roll iii,  584,  715 

Judgment  roll  on  failure  to  answer iii,  584,  715 

Order  of  assessment  or  writ  of  inquiry,  when  a  part  of  judgment 

roll iii,  715 

Order  for  publication  and  affidavit  a  part  of  judgment  roll ,  iii,  715 

Amended  pleading  no  part  of  record iii,  715 

Pleading  struck  out  no  part  of  record iii,  715 

Vol.  VI.— 103 
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Bill  of  costs,  affidavits,  notice  of  adjustment,  proof  of  filing  lis  pen- 
dens, no  part  of  judgment  roll iii,  716 

Judgment  roll  where  answer  served iii,  716 

Judgment  roll  on  dismissal  of  complaint iii,  717 

Judgment  roll  after  trial iii,  717 

Judgment  roll  after  hearing  at  general  term iii,  717 

Judgment  roll  on  appeal iii,  717 

EflFeot  of  omissions  in  judgment  roll iii,  718 

Signing  of  judgment  roll iii,  718 

Amendment  of  judgment  roll iii,  719 

Papers  may  on  motion  be  annexed  nunc  pro  iumc iii,  719 

Suspension  of  entry  of  judgment iii,  719 

When  a,  suspension  of  entry  will  be  ordered iii,  719 

Adjustment  of  costs  (See  Costs) iii,  720 

Where  and  at  what  time  costs  must  be  adjusted iii,  720 

Notice  of  adjustment iii,  720 

Proceedings  on  adjustment iii,  720 

Ee-adjustment iii,  720 

Docketing  judgment iii,  721 

When  a  judgment  may  be  docketed iii,  721 

Judgments  can  be  docketed  only  in  the  hours  prescribed  by  law 

for  transaction  of  business iii,  721 

Mode  of  docketing  judgment iii,  722 

Docketing  transcript  in  other  counties iii,  723 

Mode  of  docketing  judgment  in  different  counties iii,  723 

Certificate  of  docket  of  judgment  by  deputy  clerk iii,  723 

Docketing  justice's  judgment , iii,  724 

Transcript  as  evidence  of  justice's  judgment iii,  724 

Effect  of  docketing  judgment  in  creating  Men iii,  724 

Amending  docket iii,  724,  725 

Notice  of  judgment iii,  725 

Object  of  notice  to  limit  time  to  appeal iii,  725 

Actual  service  of  notice  of  judgment  necessary  to  limit  time  to 

appeal iii,  725 

At  what  time  notice  of  judgment  should  be  given iii,  725 

Time  in  which  to  appeal,  how  computed iii,  726 

Form  and  contents  of  notice  of  judgment iii,  726 

What  defects  fatal  to  notice  of  judgment iii,  726 

Copy  of  report  of  referee  must  be  served  with  notice iii,  726 

By  whom  and  to  whom  notice  of  judgment  must  be  given iii,  727 

Judgment  secured  on  appeal iii,  727 

Lien  of  judgment,  how  suspended  pending  appeal iii,  727 

Proceedings  to  obtain  suspension  of  lien iii,  728 

Notice  of  motion  must  be  given  to  the  sureties  to  the  undertaking,  iii,  728 

When  the  motion  will  be  granted iii,  728 

Entry  of  order,  and  authority  therefor iii,  728 

Amending  ce  vacating  judgments iii,  729 

Amending  or  correcting  judgments iii,  729 

What  errors  may  be  amended iii,  729 
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Amendment,  how  made iii,  730 

Yacatin^  jndgrments iii,  730 

What  judgments  may  be  vacated iii,  730 

Void  judgment  may  be  set  aside  at  any  time iii,  730 

Actual  injury  need  not  be  shown  by  party  seeking  to  set  aside 

void  judgment iii,  730 

If  the  court  has  jurisdiction,  judgment  not  void,  and  the  remedy 

is  by  appeal iii,  731 

Judgments  obtained  by  fraud  may  be  vacated iii,  731 

Examples  of  fraudulent  judgments iii,  731 

Delay  fatal  to  motion  to  set  aside  fraudulent  judgment iii,  731 

Irregular  judgments  may  be  set  aside  if  moving  party  is  guilty  of 

no  laches iii,  732 

What  considered,  on  motion  to  set  aside  irregular  judgment iii,  732 

Unauthorized  judgments  may  be  vacated  at  any  time iii,  732 

Opening  judgment  in  action  commenced  by  publication iii,  732 

Proceedings  to  obtain  order  vacating  judgment iii,  733 

Who  may  move  to  vacate  a  judgment iii,  733 

When  to  move  to  set  aside  judgment iii,  733 

Where  to  move  to  set  aside  judgment iii,  734 

On  what  papers  motion  to  vacate  should  be  made iii,  734 

Requisites  of  aflldavit  on  motion iii,  734 

Stay  of  proceedings  pending  motion iii,  735 

Proceedings  on  order  vacating  judgment iii,  735 

Form  and  contents  of  order  vacating  judgment iii,  735 

Filing  transcripts  showing  that  judgment  has  been  vacated iii,  735 

Serving  order  on  sheriff  to  stay  execution iii,  735,  736 

Terms  imposed  on  vacating  judgment iii,  736 

Restitution,  when  ordered iii,  736 

Motion  in  arrest  of  judgment iii,  736 

When  an  arrest  of  judgment  ordered  under  former  practice iii,  737 

Lien  or  judgments iii,  737 

What  judgments  may  be  a  lien iii,  737 

Judgment  must  direct  payment  of  money  to  operate  as  a  lien iii,  737 

Lien  of  judgment,  how  secured iii,  737 

Lien  secured  only  by  docketing iii,  737 

Lien  of  judgments  of  the  federal  courts iii,  738 

Extent  of  lien iii,  738 

To  what  estates  in  land  the  lien  attaches iii,  738 

Priority  of  Uens  of  judgments iii,  739 

Duration  of  liens  of  judgments iii,  739 

When  lien  ceases  as  against  purchasers  in  good  faith iii,  739 

When  lien  ceases  as  against  debtor,  and  those  holding  under  him,  iii,  740 

How  far  appeal  or  injunction  extends ;  duration  of  lien iii,  740 

Suspension  of  lien iii,  740 

Suspension  of  lien  on  appeal iii,  741 

Suspension  of  lien  by  imprisonment  of  debtor iii,  741 

Lien  restored  where  order  vacating  judgment  is  set  aside iii,  741 

Extinction  of  lien iii,  741 
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Lien,  how  extinguished iii,  741 

Satisfaction  of  judgment  extinguishes  lien iii,  741 

Part  payment,  accepted  in  satisfaction  of  judgment,  will  not  release 

lien iii,  742 

Payment  of  judgment  by  stranger  may  or  may  not  extinguish  lien,  iii,  742 
Payment  of  judgment  by  one  of  several  defendants  jointly  liable 

extinguishes  lien iii,  742 

Tender  of  money  due  on  judgment  does  not  extinguish  lien iii,  742 

When  levy  and  sale  under  execution  extinguishes  lien  of iii,  742 

Effect  of  recovery  of  second  judgment  on  lien iii,  '  743 

Lapse  of  what  time  will  extinguish  Hen iii,  743 

Setting  off  judsments iii,  744 

What  judgments  may  be  set  off iii,  744 

A  judgment  in  rem  may  not  be  set  off iii,  744 

When  assigned  judgments  may  be  set  off iii,  745 

Judgment  appealed  from  cannot  be  set  off  pending  appeal iii,  745 

Proceedings  to  obtain  set-off  of  judgments iii,  745 

Set-off  may  be  obtained  by  motion  or  action  iii,  745 

Metion  for  set-off,  where  made , iiij  746 

Motion  papers iii,  746 

Where  judgment  set  off  is  satisfied,  court  will  order  it  discharged,  iii,  746 

Satisfaction  and  discharge  of  judgments iii,  747 

Acknowledgment  of  satisfaction iii,  747 

When  satisfaction  must  be  acknowledged iii,  747 

By  whom  satisfaction  may  be  acknowledged , iii,  747 

Power  of  attorney  to  acknowledge  satisfaction iii,  747 

President  of  corporation  may  execute  satisfaction  piece iii,  747 

Satisfaction,  how  acknowledged iii,  748 

Compelling  acknowledgment  of  satisfaction iii,  748 

When  acknowledgment  of  satisfaction  may  be  compelled   iii,  748 

Who  may  apply  for  order  compelling  satisfaction iii,  748 

When  acknowledgment  of  satisfaction  ordered iii,  749 

Form  of  satisfaction  piece iii,  749 

Entry  of  satisfaction iii,  750 

Entry  on  satisfaction  piece iii,  750 

Entry  on  sheriff 's  return iii,  751 

Entry  on  sheriff's  certificate iii,  761 

Entry  on  certificate  of  reversal iii,  761 

Tacating  satisfaction iii,  752 

When  satisfaction  will  be  vacated iii,  762 

Canceling  satisfaction iii,  752 

Unauthorized  cancellation iii,  752,  763 

Costs  allowed  on  entry  of iii,  460 

Costs  on  application  for,  at  general  term iii,  516 

Enforcement  of iv,  1-211 

What  judgments  may  be  entered  by  execution iv,  2-5 

(See  Execution.') 

Final iv,  2 

For  payment  of  money  or  delivery  »f  property iv,  2 
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Unsatisfied iv,            2 

On  debt  payable  in  installments iv,            3 

Of  inferior  courts iv,             4 

Against  executors  or  administrators iv,             4 

What  judgments  may  be  enforced  by  process  of  contempt iv,  175-177 

(See  Contempt.) 
What  judgments  may  be  enforced  by  supplementary  proceed- 
ings     iv,  134, 135 

Of  courts  of  record iv,         134 

Of  justices'  courts » iv,          134 

Against  joint  debtors iv,         134 

Against  married  women iv,         134 

Against  corporations iv,          134 

In  actions  commenced  by  publication iv,         135 

What  judgments  may  be  enforced  by  writ  of  assistance iv,         196 

Eeferee  or  receiver  to  carry  judgment  into  effect iv,        203 

Against  corporations,  how  enforced iv,         205 

Against  absent  defendants,  how  enforced iv,         206 

Against  personal  representatives,  heirs,  devisees,  etc iv, .        206 

Against  trust  estate,  how  enforced iv,         207 

Appeals  from iv,  244-249 

From  what  judgments  an  appeal  may  be  taken iv,  244,  374 

Pinal  judgments iv,  244,  294,  337,  374 

By  consent iv,         244 

By  default iv,  244,  295,  464 

Void iv,         244 

In  special  proceedings iv,         295 

Appeals  to  court  of  appeals  from iv,        252 

Appeals  to  general  term  from iv,  294,  296 

Appeals  from  mayors'  courts  from iv         315 

Appeals  fi'om  county  courts  from iv,        341 

Appeals  to  county  courts  from iv,  368,  374 

Matters  reviewable  on  appeal  from iv,         244 

Rules  governing  decision  on  appeal  from iv,        244 

On  appeal iv,         233  ■ 

In  general iv,         233 

What  judgment  the  court  may  render  on  appeal iv,         233 

AiErmance  in  part,  and  reversal  in  part iv,         233 

New  trial  ordered  on  judgment  of  reversal iv,         235 

Restitution,  when  ordered iv,         235 

On  appeal  to  court  of  appeals iv,        285 

What  judgment  may  be  given i  v,         285 

How  enforced iv,         286 

On  appeal  from  special  to  general  term iv,        315 

Where  judgment  of  general  term  should  be  entered iv,         315 

Form  and  contents  of  judgment  of  affirmance iv,         315 

Form  and  contents  of  judgment  of  reversal iv,         316 

Form  of  judgment  of  affirmance  and  reversal iv,         316 

•  On  appeals  from  the  mayor's  court ir,        340 
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Entry  and  docketing  of iv,  340 

On  appeals  from  conuty  courts iv,  345 

Where  entered  and  docketed iv,  345 

Form  and  contents  of iv,  345 

On  appeal  from  surrogates' conrts iv,  363 

On  appeal  from  justices'  courts iv,  491 

On  appeal  on  the  justice's  return iv,  513 

Greneral  considerations iv,  513 

According  to  justice iv,  513 

Reversal  in  whole  or  in  part iv,  514 

Reversal  as  to  any  or  all  parties iv,  523 

By  default iv,  523 

Errors  not  stated  in  the  notice  of  appeal iv,  526 

■  Discretionary  decisions iv,  526 

Reversal  upon  questions  of  fact iv,  528 

Reversal  where  plaintiff  fails  to  prove  his  case iv,  531 

Reversal  where  judgment  is  against  evidence iv,  535 

Reversal  for  evident  prejudice,  partiality  or  passion iv,  543 

Reversal  for  total  disregard  of  unimpeached  evidence iv,  544 

Reversal  upon  questions  of  law iv,  547 

Reversal  for  want  of  evidence iv,  551 

Reversal  for  the  admission  of  illegal  or  incompetent  evidence  ....  iv,  551 

Reversal  for  the  exclusion  of  competent  evidence iv,  552 

Order  for  restitution  may  be  included  in iv,  556 

Forms  of  judgments iv,  559 

On  new  trial  in  the  county  court iv,  561 

Judgment  roll iv,  562 

Enforcement  of iv,  563 

Offer  of  Judgment iv,  499, 509 

(See  Offer  of  Judgment') 

Distinction  between  orders  and iv,  572 

Setting  aside iv,  636 

Fraud,  irregularity,  or  want  of  jurisdiction  a  ground  for  setting 

aside iv,  637 

Defect  in  summons  or  its  service  may  render  judgment  void iv,  637 

Irregularities  for  which  a  judgment  will  be  set  aside iv,  630 

Failure  to  acquire  jurisdiction  renders  judgment  void iv,  631,  637 

Any  substantial  in'egularity  a  ground  for  vacating iv,  637 

May  be  set  aside  and  trial  and  inquest  allowed  to  stand iv,  637 

Motion  to  set  aside iv,  638 

Notice  of  motion  to  set  aside  void  judgment  need  not  specify 

grounds iv,  639 

Motion  to  set  aside,  for  irregularity,  must  be  made  within  one  year  iv,  633 
When  judgment  by  confession  may  be  set  aside  after  expiration 

of  year iv,  633 

Amendments  of iv,  669 

When  judgment  is  subject  to  amendment iv,  669 

What  mistakes  in,  are  amendable iv,  669 

Effect  of  amendment  of  insufScient iv,  647,  670 


GEKEKAL  INDEX.                             ^  823 

JUDGMENTS  —  Continued.                                                                   vol.  page. 

Amendment  of  judgment  by  confession - iv,  670 

Amendment  of  judgment  roll,  when  allowed iv,  670,  671 

Supplying  signature  of  clerk iv,  671 

Who  may  grant  amendment  of iv,  671 

Mode  of  amending iv,  672,  689 

Entry  of,  nunc  pro  tunc iv,  690 

Amendments  before iv,  650 

Amendments  after iv,  666 

Judgment,  in  ejectment , '. v,  16 

Judgment,  in  partition v,  87-90 

Judgment,  on  report  in  partition v,  102 

Judgment,  effect  of,  in  partition ' .  v,  105 

Judgment,  on  referee's  report  in  partition v.  111 

Judgment,  entry  of,  in  partition v,  121 

Judgment,  in  proceedings  for  dower , v,  182 

Judgment,  application  for,  in  foreclosure v,  215 

Judgment,  on  referefe's  report  in v,  217 

JUDGMENTS,  ACTIONS  ON  : 

When  defendant  will  not  be  arrested i,  602 

Actions  upon,  when  to  be  brought i,  55 

When  leave  to  sue  upon,  not  necessary i,  191 

When  leave  to  sue  is  necessary i,  193 

Effect  of  omission  to  obtain  leave i,  193 

Leave  to  sue  justices'  judgment i,  194 

JUDGMENT  DEBTOR  : 

Death  of,  effect  of i,  154 

Proceedings  against  joint i,  192 

Creditor's  bill  against i,  192 

Suing  by  assignee  of  judgment 1,  192 

JUDGMENT  ROLL  : 

Must  be  signed  and  filed  before  execution iv,  5 

Amendment  of iv,  670,  671 

JUDICIAL  ERROR  : 

Cannot  be  corrected  on  motion iv,  670 

JUDICIAL  NOTICE  : 

What  things  are  judicially  noticed ii,  316 

Things  judicially  noticed  need  not  be  alleged ii,  316 

Statutes  of  United  States  judicially  noticed ii,  639 

Foreign  laws  not  judicially  noticed ii,  639 

What  seals  are  judicially  noticed ii,  642 

JUDICIAL  WRITINGS  (See  Bvidence)  : 

How  proved ii,  641-647 

JUDICIARY  ACT  : 

Effect  of,  on  former  practice i,  441 

JURAT: 

Requisites  of iv,  580 
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Mistake  in  jurat  in  copy  served  immaterial iv,  580 

Must  agree  with  the  venue iv,  581 

JURISDICTION: 

Not  affected  by  change  in  practice ^ .  i,  28 

Of  actions i,  40 

Jurisdiction,  vrhen  complete i,  549 

In  general i,  40 

Not  conferred  by  laches i,  549 

Definition  and  incidents i,  40 

Taking  cognizance  of  action,  asserts  jurisdiction i,  40 

General  grant  of,  includes  necessary  incidents i,  40 

Courts  having  it  may  decide  all  questions  arising i,  41 

Common-law  jurisdiction,  nature  and  origin  of i,  41 

Constitutional  and  statutory  jurisdiction i,  42 

Of  State  courts i,  43 

Of  superior  and  inferior  courts i,  43 

Exclusive  or  concurrent i,  44 

Of  subject-matter i,  45 

How  far  consent  will  confer ., i,  45 

Court  not  deprived  of,  by  agreement  of  parties i,  45 

Jurisdiction  of  tlie  person i,  46 

When  consent  will  confer,  as  to  person i,  46 

Judges,  when  disqualified i i,  46 

Jurisdiction  in  special  cases i,  47 

Baising  or  waiving  objection i,  47 

Limit  as  to  subject-matter i,  185 

As  to  parties i,  186 

As  to  amount i,  186 

Waiver  of  objection i,  186, 187 

Of  United  States  supreme  court i,  258 

Its  original  jurisdiction '. i,  258 

Its  appellate  jurisdiction i,  258 

Its  concurrent  jurisdiction i,  259 

United  States  circuit  court  jurisdiction i, '  261 

Its-original  jurisdiction i,  261 

Its  appellate  jurisdiction i,  262 

United  States  district  court  jurisdiction i,  263 

Original  jurisdiction i,  263 

In  admiralty  suits i,  263 

For  marine  torts i,  263 

Maritime  contracts i,  264 

Concurrent  jurisdiction i,  264 

Actions  by  and  against  consuls i,  264 

Injunctions i,  264 

Bankruptcy i,  265 

Habeas  corpus i,  265 

Jurisdiction  of  court  of  appeals i,  280 

Jurisdiction  of  supreme  court i,  295 

Jurisdiction  of  superior  court  of  New  York  city i,  325 
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When  that  court  has  no  jurisdiction i,  328 

Jurisdiction  of  common  pleas  of  New  York  city i,  339 

"When  that  court  has  no  jnrisdiction i,  342 

Appellate  jurisdiction i,  343 

Jurisdiction  of  superior  courts  of  Buffalo i,  350 

Mayors'  or  recorders'  courts i,  361 

When  no  jurisdiction  i,  362 

City  court  of  Brooklyn i,  373 

County  courts,  jurisdiction  of i,  384 

Jurisdiction  under  constitution  of  184:6 i,  386 

Present  jurisdiction i,  389 

Jurisdiction  of  surrogates'  courts   i,  405 

When  facts  showing,  must  be  alleged ii,  309,  326 

Must  be  alleged  in  action  on  foreign  judgment ii,  316, 326 

Jurisdictional  matters,  how  alleged ii,  325 

Demurrer  to  complaint  for  want  of ii,  447 

Objections  to  want  of,  not  waived  by  omission  to  demur ii,  456 

Question  of,  may  be  raised  on  argument  of  demurrer  to  answer  . .  ii,  460 

Objections  to,  may  be  taken  at  trial  iii.  77 

Of  causes  on  calendar  after  they  have  been  called  and  passed  ....  iii,  84 

Of  justices'  courts,  as  affecting  costs iii,  465 

Objection  to  want  of,  may  be  raised  for  first  time   on  appeal  to 

general  term iv,  231, 297 

Eeturn  of  justice  must  show iv,  420 

Reversal  of  judgment  for  want  of iv,  375 

Want  of,  renders  judgment  a  nullity "...  iv,  631 

Laches  cannot  confer iv,  636 

Proceedings  to  obtain,  cannot  be  amended  iv,  642, 671 

JUEOES  (See  Jury  FriaT) : 

When  exempt  from  arrest i,  597-599 

Qualifications  of  (See  Jury) iii,  89 

JUET,  TEIAL  BY: 

Questions  of  fact  tried  by i,  14 

Not  usually  required  in  equity  suits i,  20 

May  be  ordered  in  equity  suits i,  20 

History  of i,  416,417 

Under  former  practice i,  426 

In  actions  at  law i,  426 

In  suits  in  equity i,  426 

JUEY: 

Trial  by  (See  2h-ial  by  Jury) iii,  14,  211 

Qualifications  of  jurors iii,  89 

Qualifications  of  jurors  in  New  York  city iii,  90 

Summoning  and  enforcing  attendance  of iii,  91,    92 

Time  of  drawing iii,  91 

Mode  of  drawing iii,  91 

Time  of  summoning iii,  92 

Punishment  for  non-attendance iii,  92 

Vol.  VI.— 104 
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Fine  for  non-attendanoe iii,  92 

Drawing  and  summoning  additional  jurors iii,  93 

Alien  cannot  serve  on iii,  93 

Pees  of  jurors iii,  94 

Calling  and  swearing iii,  95 

Mode  of  obtaining iii,  95 

What  persons  are  exempt  from  jury  duty iii,  96,  99 

Who  are  exempt  from  jury  duty  in  the  city  of  New  Tork iii,  97 

Talesmen,  how  and  when  summoned iii,  99 

When  a  special  or  struck  jury  wUl  be  ordered iii,  100 

Struck  or  special  jury  ordered  only  in  extreme  cases iii,  100 

Cases  in  which  a  struck  jury  has  been  denied iii,  100 

Notice  of  striking  jury iii,  101 

Mode  of  striking  jury iii,  101 

Proceedings  to  strike  jury  when  clerk  is  disqualified iii,  102 

Party  obtaining  order  must  pay  expense  of  striking  jury iii,  102 

When  foreign  jury  was  summoned  under  former  practice iii,  102 

Foreign  jury  unnecessary  under  Code iii,  102 

Want  of  proper  jury  a  ground  for  new  trial iii,  397 

Challenging  jurors  (See  Challenge) iii,  111,  302 

Withdrawing  juror,  efiect  of iii,  166 

Questions  for iii,  177 

Charge  to iii,  178 

Consultation  of : iii,  186 

How  kept  while  deliberating  on  verdict iii,  186 

Right  of  jury  to  take  documentary  evidence  to  jury  room iii,  186 

Judge  cannot  communicate  with  jury  in  jury  room iii,  186 

Persuading  jury  to  agree iii,  185 

Mode  of  deliberation  of iii,  185 

Jury  not  allowed  to  decide  verdict  by  chance iii,  186 

Keeping  jury  together iii,  186 

Effect  of  separation  of  jury  before  verdict iii,  186 

Misconduct  of iii,  187 

What  misconduct  of,  will  vitiate  verdict iii,  187 

Discharge  of  jury  for  failure  to  agree iii,  188 

Verdict  of  (See  Verdict) iii,  188 

When  jury  may  re'turn  sealed  verdict iii,  192 

Summoning  jury  to  try  the  title  of  property  levied  on iv,  57 

Proceedings  before  sheriff's  jury iv,  58 

Verdict  of  sheriff's  jury,  as  a  defense  in  action  for  false  return iv,  58 

Proceedings  on  verdict iv,  58 

JUSTICE  : 

Object  of  law  is  to  secure '. i,  1-5 

JUSTICES'  COURTS  : 

Actions  on  judgments  rendered  by i,  194 

Choice  of,  as  place  to  sue i,  189,  190 

Jurisdiction  of,  as  affecting  costs iii,  465 

Costs  in  actions  commenced  in iii,  467 
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Costs  on  appeal  from iii,         523 

Authority  for  arrest  of  defendant  on  judgment  of iv,         119 

When  supplementary  proceedings  may  be  maintained  on  judg- 
ment of iv,         134 

Appeal  to  court  of  appeals  from  judgments  of. iv,         253 

Appeals  to  county  court  from iv,         368 

JUSTICE  OP  THE  PEACE  : 

Apprehending  criminals « ■  i,           71 

Judgments  rendered  by,  actions  on   i,         194 

Bail  cannot  justify  before,  in  action  in  supreme  court i,         684 

May  take  afiSdavits  and  acknowledgments i,         255 

Where  affidavits  must  be  taken  before  them i,         255 

Constituted  part  of  early  court i,           91 

JUSTIFICATION  : 

Justification  of  bail  by  plaintiff  on  order  of  arrest i,         646 

Bail  by  defendant,  justification  of,  on  arrest i,         683 

Of  plaintiff's  sureties  in  replevin i,         732 

Of  defendant's  sureties  in  replevin i,         737 

Sheriff's  hability  untU  justification i,         737 

Proceedings  on  justification i,  683-686,  732 

Of  sureties  to  undertaking:  on  appeal .• iv,        226 

Sum  in  which  sureties  must  justify iv,         226 

Time  in  which  to  except  to  sufficiency  of iv,  226,  274 

Effect  of  failure  to  justify iv,  226,  274 

Notice  of iv,  226,  275 

Failure  of  respondent  to  attend,  deemed  a  waiver  of  exception ...  iv,  226,  275 

Sureties  in  place  of  those  rejected  must  justify iv,  227,  275 


K. 

KING'S  BENCH: 

Origin  of i,         223 

Division  of i,         224 

Source  of  practice i,  295,  444 

KNOWLEDGE : 

Knowledge  of  legal  principles  essential i,  412,  413 

Requisite  for  admission  as  attorney , 

Importance  of  legal  knowledge  to  attorney 

Of  the  old  practice 

Importance  of  knowledge  of  practice 

How  it  affects  waiver  of  defects 

How  it  affects  representations  made . . 

When  it  affects  right  of  action  against  officers  of  corporations  . . . 

Party  professing  to  have  been  bound  by  statement 

When  it  does  not  affect  right  of  action 

False  allegation  as  to,  a  fraud 

Knowledge,  want  of — when  it  suspends  right  of- action 


,  235,  238 

238 

238 

,    412 

551 

626 

,  53,  66 

627 

63 

627 

52 
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Knowledge  of  insolvency,  how  it  affects  purchase  i,  629 

When  it  is  necessary  to  allege  knowledge  in  defendant ii,  392 

Of  maliofous  or  vicious  disposition  of  animals ii,  393 

In  actions  for  fraud ii,  394 

Not  essential  in  action  upon  an  absolute  warranty ii,  394 

In  actions  against  one  party  for  injuries  received  through  negli- 
gence of  another ii,  394 

In  action  for  enticing  away  servant ii,  395 

In  action  for  malicious  arrest. . . . : ii,  395 

How  pleaded ii,  395 

Denial  of  knowledge  or  information ii,  423 

Personal  knowledge  not  essential  in  party  verifying  a  pleading. . .  ii,  421 

Want  of,  when  not  an  excuse  for  want  of  direct  denial ii,  423 

Statements  in  affidavits  made  on  personal  knowledge iv,  582 

Want  of  knowledge  of  irregularities,   an   excuse   for  delay  in 

objecting iv,  635 

No  waiver  without  knowledge iv,  635 


L. 

lACHES : 

When  laches  will  defeat  an  application  for  an  injunction ii,  9,  10,  64 

When  laches  will  defeat  an  application  for  an  attachment ii,  141 

When  laches  will  defeat  application  for  receiver ii,  222 

Effect  of,  on  allowance  of  ne  exeat ii,  275 

Will  waive  right  to  move  for  dismissal  of  complaint ii,  512 

Will  defeat  an  application  for  a  discovery ii,  537 

Will  defeat  apphcation  for  security  for  costs ii,  570 

Irregularities  waived  by  laches  in  moving  to  correct iv,  630 

Will  not  confer  jurisdiction iv,  636 

LA.NDLORD: 

Landlord  may  maintain  ejectment v,  3,     4 

Landlord  and  tenant,  action  for  premises v,  373 

Landlord  may  be  made  defendant  in  ejectment v,  6 

Landlord,  removal  of  tenant  by  summary  proceedings v,  409 

LANDS  TAKEN  BY  THE  STATE: 

Proceedings  to  determine  the  value  of  lands  taken  by  the  state  v,  452 

When  a  writ  of  inquiry  will  issue v,  452 

Prom  what  court v,  452 

In  what  cases v,  452 

Regulated  by  provisions  of  Bevised  Statutes v,  452 

In  whose  behalf  writ  will  issue v,  452 

Form  and  contents  of  writ v,  452 

Description  of  lands  and  tenements v,  452 

Command  to  sheriff v,  452 

Notice  of  executing  writ v,  452 

Notice,  how  published v,  452,  453 

Writ,  how  executed v,  453 
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Jury  to  be  summoned  and  sworn ; t,  453 

Damages,  how  assessed  by  jury v,  453 

Inquisition,  what  to  set  forth v,  453 

Provision  for  costs  and  expenses v,  453 

Eeturn  of  inquisition  and  writ v,  453 

Confirming'  or  setting:  aside  inquisition v,  453 

In  what  cases  set  aside v,  453 

New  inquisition,  when  directed v,  453 

Order  entered  on  writ v,  453,  454 

When  title  vests  in  people  of  State v,  454 

Proceedings  on  confirmation  or  inquisition v,  454 

Fnnd  for  payment  of  damages^  costs  and  expenses^  liow  created 

and  invested v,  454 

Moneys,  to  whom  paid v,  454 

Payment,  liow  obtained v,  454 

Owners  may  petition  court  for  payment  of '.....,....  v,  454 

Proceedings  thereon v,  454 

LAWS: 

Nature  and  object  of i,  1 

Secure  protection  of  person  and  property i,  1 

Individuals  not  to  redress  wrongs i,  1 

How  extended  and  applied  to  new  cases i,  2,  3 

How  expressed i,  8 

Remedies  of  common  law i,  8 

How  far  they  prevent  wrongful  acts. i,  9 

Ignorance  of,  no  excuse i,  9 

Enforce  themselves  by  their  penalties i,  9 

Equity  governed  by  law i,  22 

Laws  not  changed  by  change  in  practice i,  26, 27, 28 

Applying  settled  rules  of,  to  new  cases i,  23 

Speaks  but  one  language i,  23 

How  far  adapted  as  maxims  of  equity i,  23 

Foreign  laws  must  be  proved  as  facts ii,  639 

(See  Statutes.) 

Trial  of  issues  of iii,  227 

Questions  of,  how  raised  for  review iii,  224 

When  questions  of  law  only  are  reviewable iv,  295 

When  questions  of  law  and  fact  may  be  reviewed iv,  296 

LEASE : 

Power  of  receiver  to  lease  lands ii,  242,  243 

LEASEHOLDS: 

When  leaseholds  are  subject  to  levy  and  sale iv,  95 

LEAVE  OE  COURT  : 

Should  be  obtained  by  receiver  before  paying  out  money ii,  243 

Necessary  to  enable  receiver  to  lease  land  for  term  of  years ii,  24.3 

Necessary  to  enable  receiver  to  sell  real  estate ii,  243 

Necessary  to  enable  receiver  to  sell  bad  debts ii,  245 
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Should  be  obtained  by  receiver  before  bringing  or  defending  action,     ii,  245 

When  receiver  may  act  without  first  obtaining ii,  242 

To  bring  action  against  sureties  on  bond  of  defendant  in  ne  exeat 

necessary ii,  284 

To  file  supplemental  pleading,  when  necessary ii,  469 

To  file  supplemental  complaint  to  revive  action  unnecessary ii,  469 

To  amend  pleadings ii,  506 

When  necessary  before  issuing  execution iv,  5,  9 

Leave  to  issue  execution,  how  obtained iv,  10 

Application  for,  when  and  where  made iv,  10 

On  what  notice  to  apply  for iv,  10 

On  what  papers  to  move  for iv,  11 

Opposing  application  for iv,  11 

Remedy  when  leave  is  denied iv,  11 

When  execution  is  against  property  of  deceased  judgment  debtor,    iv,     11,  12 

Efiect  of  issuing  execution  without iv,  10 

Not  necessary  before  execution  against  the  person iv,  120 

Leave  to  renew  a  motion,  when  necessary iv,  611,  612 

AppUoation  for  leave  to  renew  a  motion iv,    ,     612 

Leave  to  reply iv,  666 

Leave  to  plead  after  amendment iv,  686 

Leave  to  plead  after  demurrer iv,  664 


LBATB  TO  DEFEND  : 

When  necessary  to  be  obtained i, 

Leave  to  defend  in  partition .  '. iii, 

LEAVE  TO  SUE : 

General  rule  as  to  leave  to  sue 

Leave  to  sue  upon  judgment 

Suing  upon  judgments  against  joint  debtors 

Creditor's  bill 

Action  by  assignee  of  the  judgment 

By  executor,  etc.,  of  deceased  judgment  debtor 

Setting  up  counter  claims 

Leave  to  sue,  when  necessary 

Proceedings  of  suit  brought  without  leave 

Suits  on  justice's  judgments 

Leave  to  sue  sheriff's  bonds 

Application  for  leave 

Order  granting  leave 

Leave  to  sue  surrogate's  bond 

Leave  to  sue  bond  of  clerk  of  New  York 

To  sue  city  marshal's  bond 

Constable's  bond  of  city  of  New  York 

To  sue  guardian's  bond 

To  sue  bonds  given  in  course  of  action 

Bond  on  ne  exeat 

Injunction  bond 

Undertaking  on  appeal 
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LEAVE  TO  SUE  -  Continued. 

To  obtain  possession  of  property  attached 

Receivers,  actions  by 

Must  obtain  leave  to  sue 

Leave  to  bring  ejectment 

Receivers  of  insolvent  corporations 

Receiver  appointed  in  another  State , 

Receiver  in  supplementary  proceedings 

Application  for  leave  to  sue 

Action  against  receivers 

Leave  to  sue  receiver 

Ejectment  against 

Injunction  to  restrain 

Proceedings,  if  leave  not  obtained 

Application  for  leave 

Referee  in  partition  case 

Actions  by  lunatics,  leave  to  sue 

Leave  to  sue  is  necessary 

Commencing  without  leave 

Application  for  leave 

Leave  for  irffant  to  sue  in  partition 

Leave  to  bring  action  against  infant,  etc 

Leave  to  sue  as  poor  person 

Who  may  obtain  such  leave 

Application  for  leave 

Application,  notice  of 

Petition  for  leave  to  sue '. 

Order  granting  leave  to  sue 

Effect  of  the  order .• 

Revocation  of  order 

Actions  by  the  attorney-general 

Leave,  vrhen  necessary  and  how  obtained 

Notice,  demand,  etc.,  before  action  brought 

Leave  to  sue  in  partition v, 

LECTURES : 

Publication  of,  restrained  when ii, 

(See  Literary  Productions.) 

LEGAL  ACTIONS: 

Distinction  between  these  and  equitable  suits 

Legal  rules  expressed  in  general  terms 

Remedies  limited  by  common-law  rules 

Do  not  secure  mere  equities 

Rules  of,  clear,  simple  and  certain 

Relate  to  acts  done  or  omitted 

No  interference  before  act  done 

Does  not  prevent  commission  of  wrong 

Compensation  in  damages,  or  not  at  all 

No  relief  outside  of  general  rules 

Judgments  uniform,  simple,  invariable 
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11 
12 
12 
13 
13,  14 
14 
15 
419 


Specific  performance  not  compelled 

Not  adapted  to  complicated  equitable  cases 

Powers  of  court  end  with  judgment,  etc 

Extension  of  remedies 

Exception  to  general  rules 

Questions  of  fact  tried  by  jury 

When  remedies  insufllcient 

Former  practice  in 

Dower,  set-oflf,  replevin i,  15 

LEGAL  PRINCIPLES : 

Application  to  new  cases i,  23 

LEGATEES : 

Legatees,  devisees  and  executors,  when  to  join  as  plaintiffs i,         116 

Enforcement  of  judgments  against iv,         206 

LEGISLATURE : 

When  members  and  ofiScers  of,  exempt  from  arrest i,  596 

Province  of,  to  make  laws i,  4 

Duty  of,  to  provide  remedies i,  23 

Power  of,  as  to  jurisdiction  of  county  court i,  389 

LETTERS : 

Publication  of,  may  be  restrained ii,  54 

(See  Literary  Prodtictions.') 

Of  a  partnership  not  subject  to  attachment ii,         163 

When  subject  to  discovery ii,         536 

LETTERS  PATENT: 

How  proved ii,         640 

LETTERS  ROGATORY: 

When  to  be  applied  for ii,         682 

LESSEE : 

Of  chattels  has  an  interest  subject  to  levy  and  sale iv,  35 

LEVY: 

Under  warrant  of  attachment,  how  made ii,  165 

Amount  of,  on  attachment ii,  165 

Of  exccutioa iv,  50 

On  real  property,  how  made iv,  50 

On  personal  property,  how  made iv,  50 

What  force  maybe  used  in  making iv,  52 

Consent  of  debtor  not  essential  to  validity  of i iv,  52 

Amount  of iv,  53 

Constructive iv,  53 

Effect  of iv,  54 

Presumptions  of  law  in  regard  to iv,  56 

Evidence  of .■ iv,  56 

Abandonment  of iv,  56 

Duty  of  officer  on  dispute  as  to  title iv,  57 

Inquisition  to  determine  title iv,  57 
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Dormant vr,  63 

Does  not  determine  priority  of  lien iv,  65 

LIABILITIES : 

Of  receivers  for  loss  or  mismanagement  of  trust  estate ii,        260 

Of  attorneys  for  costs ii,         570 

LIABILITIES  OP  JUDGE: 

Not  liable  in  civil  action  for  judicial  act. 

May  be  impeached  for  corruption 

How  removed  from  office 


229 
230 
231 


LIBEL: 

Joinder  of  defendants  in  actions  for i,  131 

Arrest  in  actions  for i,  609 

In  action  for  wife's  libel,  husband  joined i,  126 

Actions  for,  when  to  be  brought i,  60 

Eight  of  action  not  assignable i,  94 

Who  to  be  plaintiffs  in  actions  for i,  112 

When  husband  liable  for  wife's  Ubel i,  126 

Who  cannot  join  as  plaintiffs  in  actions  for i.  111 

Court  of  equity  will  not  restrain  publication  of ii,  71 

Pleadings  in  actions  for , ii,  329 

Discovery  not  granted  in  action  for ii,  538 

Costs  in  actions  for iii,  464 

LICENSES: 

Not  assignable i,  95 

LIEN : 

Lien  defined,  and  rights  of  parties i,  80 

When  sufficient  to  maintain  replevin i,  715 

Attorney's  lien  for  costs i,  246 

Of  attachment,  when  it  attaches. ii,  177 

Service  of  warrant  of  attachment  creates  hen  on  attached  property  ii,  177 

Priority  of,  on  attachment,  how  determined ii,  177 

Property  subject  to,  may  be  attached ii,  178 

Interest  acquired  on  attachment  of  property  subject  to ii,  178 

Acquired  by  officer  on  attaching  property ii,  179 

Of  attorney  for  costs iii,  541 

Rights  of  lien  against  third  parties iii,  542 

Of  judgments iii,  737 

Of  judgments,  suspended  on  appeal iii,  727 

Of  execution iv,  61 

When  it  attaches iv,  61 

To  what  it  attaches iv,  63 

Of  dormant  execution iv,  63 

Termination  of iv,  64 

Priority  of iv,  65 

Apphcation  of  proceeds  of  sale  to  prior  lien iv,  70 

Application,  when  liens  are  identical  in  priority iv,  90 

Liens  of  creditors,  in  partition v,  117 

Vol.  VL  — 105 
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LIFE  ESTATES : 

May  be  sold  under  execution 

LIGHT  AND  AIE.     (See  Easements.) 

LIMITATIONS : 

Time  or  oommenoing  actions,  in  general 

Common-law  rule  as  to  limitations  

Not  created  by  statute 

People  when  bound  by 

Kule  established  by  the  Code 

How  far  Code  aifects  prior  actions 

Kule  prescribed  by  other  statutes 

When  statute  commences  to  run 

Where  plaiutilT  is  under  a  disability 

Where  defendant  is  absent  from  State 

Where  action  stayed  by  injunction,  etc 

Where  action  abates  by  death  of  party 

When  action  based  on  fraud,  statute  suspended 

When  action  suspended  as  to  joint  debtor 

When  suit  by  aliens,  statute  suspended  by  civil  war 

Actions  against  officers  of  corporations 

In  actions  for  real  property 

When  people  will  not  sue 

When  grantee  of  estate  cannot  sue 

Action  of  people  against  grantee  of  void  grant 

Seizin  within  twenty  years,  when  necessary 

Actions  or  defenses  founded  upon  title  to,  or  rents  of,  real  property. 

Entry,  or  right  of  entry 

Actions  upon  judgments  or  decrees 

Actions  on  sealed  instruments 

What  actions  must  be  brought  within  six  years 

Notes  secured  by  mortgage 

Suits  on  negotiable  paper 

For  personal  services 

Actions  upon  liabilities  created  by  statute 

Against  stockholder  of  corporation 

Against  trustee  of  corporation  for  neglect 

For  trespass  upon  real  property 

Actions  of  trover 

Actions  of  replevin 

Action  for  illegally  assessing  a  tax 

Neglecting  to  pay  over  moneys  collected 

Injury  to  person  or  personal  rights 

Action  for  relief  on  ground  of  fraud 

Action  for  an  accounting 

Action  on  a  current  account ^. 

Action  within  three  years 

Against  sheriff,  coroner  or  constable  for  neglect  or  wrongful  act, 

Omitting  to  return  execution 

Seizure  and  sale  of  property  of  wrong  person 
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Not  paying  over  money  collected i,  59 

Action  for  statute  penalty,  by  party  aggrieved i,  60 

Actions  within  two  years i,  60 

For  forfeiture  or  penalty  to  people  of  State i,  60 

Actions  for  libel,  slander,  assault,  etc i,  60 

Actions  within  one  year i,  60 

Against  sheriff,  for  doing  or  omitting  official  acts i,  60 

Action  for  statute  penalty,  when  brought  by  private  party i,  61 

Actions  within  ten  years i,  61  ^ 

Equitable  actions  generally i,  61 

Specific  performance  .- i,  61 

Suit  to  enforce  mortgage  or  lien  against  real  estate i,  61 

Suit  to  redeem  real  estate  mortgage i,  61 

Suit  to  ascertain  balance  of  bank  account i,  61 

Suit  by  or  against  persons  in  representative  capacity i,  61 

Claims  disputed  or  rejected  by  an  executor,  etc i,  62 

Suits  by  and  against  heirs  and  devisees i,  62 

Actions  for  dower i,    62,  390 

To  recover  back  usurious  payments i,  63 

Against  stockholders,  etc i,  63 

Actions  in  name  of  people i,  63 

Effect  of  acknowledgment  or  new  promise i,  63 

'         Promise  must  be  in  writing i,  63,  64 

Effect  of  partial  payment i,  64 

Promise  must  be  voluntary , i,  64 

Admission  must  be  unqualified  and  show  willingness  to  pay i,  64 

Compulsory  acknowledgment  void i,  64 

Statement  of  liability  by  insolvent i,  64 

Acknowledgment  must  be  by  party  or  agent i,  65 

G-eneral  assignee  cannot  bind  assignor i,  65 

Promise  by  surviving  partner i,  65 

Promise  by  one  of  several  joint  debtors i,  65 

Part  payment  by  executor,  etc- i,  65 

Promise,  to  whom  made i,  65 

Must  be  to  creditor,  or  his  agent i,  65 

Promise  to  pay  note  inures  to  benefit  of  holder i,  65 

Statute  of  limitations  must  be  pleaded i,  65 

Omitting  to  plead  statute  waives  the  defense i,  65 

Where  limitations  of  Code  do  not  apply i,  66 

Does  not  apply  to  bank  bills,  etc.,  issued  as  money i,  66 

Nor  actions  against  directors,  etc.,  of  moneyed  corporations i,  66 

Nor  in  cases  of  trust i,  66 

When  statute  of  limitations  bars  right  to  maintain  an  arrest i,  589 

Limitations,  statute  of,  in  foreclosure v,  192 

LIMITATION  OP  ACTION: 

In  action  against  attorney vi,  398 

Action  by  assignee  in  bankruptcy vi,  353 

In  action  by  alien vi,  359 

Actions  brought  in  name  of  people  of  State vi,  365 
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Action  against  sheriff vi,  370 

In  action  for  a  penalty  or  forfeiture vi,  115 

In  action  for  specific  performance vi,  165 

Action  for  reformation  of  contract r vL  173 

LIMITATIONS,  STATUTE  OF: 

May  be  set  up  in  answer  by  amendment iv,  652,  661 

LIQUIDATED  DAMAGES: 

Prohibit  injunction,  in  action  for  specific  performance ii,  7,  16,  62,  70 

Offer  to  liquidate , ii,  688 

When  and  in  what  cases  offer  to  liquidate  may  be  made ii,  588 

Effect  of  offer  to  liquidate ii,  588 

LIS  PENDENS: 

Injunction  to  restrain  sale  of  lands  not  granted  when  lis  pendens 

filed ii,  62 

(See  Pendency  of  Action.) 

Proof  of  filing  necessary  on  application  for  judgment  in  foreclosure  iii,  563 

Lis  pendens,  notice  of,  in  partition v,  60 

Lis  pendens,  notice  of,  in  foreclosure v,  200 

LITERARY  PRODUCTIONS: 

Rights  of  author  of  unpublished  manuscript ii,  53 

The  use  of  an  extract,  quotation  or  abridgment  of  a  published 

work  not  piracy ii,  53 

Gift  of  manuscript  carries  no  right  to  publish ii,  53 

"When  author  may  enjoin  publication ii,  53 

What  constitutes  publication ii,  53 

Publication  of  private  letters  may  be  restrained ii,  54 

Publication  of  oral  lectures  restrained,  when ii,  54 

Literary  property  exists  in  oil-paintings ii,  54 

Right  to  reproduce  oil-painting  is  property  at  common  law ii,  54 

Right  to  reproduce  oil-paintings  assignable ii,  54 

Unauthorized  sale  of  copies  of  oil-paintings  may  be  restrained. . .  ii,  54 

Literary  property  exists  in  uncopyrighted  musical  composition ....  ii,  54 

When  right  of  property  in  musical  composition  ceases ii,  54 

Remedy  against  unauthorized  publication  of  musical  composition  ii,  54 

Unrestricted  publication  destroys  property  in ii,  69 

Rights  of  editors  and  publishers ii,  71 

Libelous  publications  not  enjoined ii,  71 

Piracy  of  immoral  work  not  enjoined ii,  71 

LITTORAL  RIGHTS: 

Title  to  navigable  waters  vested  in  the  State   ii,  26 

Rights  of  proprietors  of  land  on  banks  of  navigable  waters ii,  26 

Rights  of  proprietors  of  land  on  banks  of  unnavigable  waters ....  ii,  27 

Right  to  fish  in  unnavigable  waters ii,  27 

LOAN  COMMISSIONERS  : 

When  plaintiffs  in  action i,  102 

Actions  against,  how  brought i,  121 
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What  are i  6 

Action  for  the  recovery  of  real  estajte i,  181 

Acfion  to  restrain  injury  to  real  estate i,  182 

Action  to  enforce  equitable  rights j,  182 

For  injuries  to  real  property i,  182 

For  partition  of  land i^  182 

Actions  for  foreclosure  of  mortgages i  182 

Actions  for  distrained  property i  183 

For  penalties,  and  against  public  officers i,  183 

LOST  INSTETJMBNTS : 

Execution  and  contents  of,  may  be  proved  by  parol ii,  650 

Foundation  for  parol  evidence  of  lost  instjuments ii,  650 

Lost  note,  how  proved ii,  651 

Bond  of  indemnity  necessary  to  a  recovery  on  a  lost  negotiable 

note ii,  651 

Bond  not  required  where  instrument  destroyed. ii,  651 

Correctness  of  copy  of,  must  be  proved  by  best  evidence  obtainable,  ii,  651 

LUNATICS : 

Actions  by  committee  of i,  105 

May  not  sue  alone i,  110 

How  sued i,  126 

Service  of  summons  on i,  514: 

Leave  to  sue i,  202 

Liable  to  arrest  in  civil  action , i,  634 

When  order  of  arrest  not  vacated  . , i,  703 

Receiver  of  estates  of,  may  be  appointed ii,  205 

At  what  time  receiver  of  estate  of,  appointed ii,  215 

Application  for  ne  exeat  in  behalf  of ii,  277 

Absolutely  disqualified  as  witnesses ii,  657 

Discharge  of  lunatic  arrested  on  execution iv,  124 

Lunatic  as  party  in  partition ■ •  v,  32 

Lunatic  may  maintain  ejectment v,  4 

Lunatic  as  plaintiff  in  partition v,  41 

Custody  of,  where  vested vi,  399, 400 

Action  by,  how  brought vi,  347 

Actions  against vi,  347 

Summons,  how  served  on vi,  347, 348 

When  a  contempt  of  court  to  sue  a  hinatic yi,  135 


M. 
MAGNA  CHAETA : 

Fixed  the  place  of  holding  superior  courts i,         224 

MAIL: 

Service  by,  when  allowable,  and  how  made iv,  619 

Time  of  service  by iv,  620 

Service  by,  when  complete iv,  622 
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No  ground  of  action,  if  act  legal i,  33 

In  prosecuting  action .' i,  34 

"When  it  affects  liability  of  attorney. i,  245 

When  attorney  not  liable  for  malicious  remarks i,  245 

Malicious  prosecution,  arrest  for i,  609,  613-615 

Malicious  injury  by  females,  arrest  for i,  631 

Must  be  alleged  in  action  for  malicious  prosecution ii,  396 

Direct  allegation  of,  liot  necessary  in  action  for  hbel ii,  397 

When  alleged  in  action  for  slander ii,  396 

How  alleged  in  action  for  slander ii,  397 

MALICIOUS  PEOSECUTION: 

Malice  must  be  alleged  in  action  for ii,  396 

Costs  in  action  for iii,  464 

MANDAMUS : 

Nature  of  the  remedy i,  297,  298 

When  issued i,  298 

When  refused i,  298 

Cannot  issue  from  State  court  to  United  States  officer i,  298 

Supreme  court  has  jurisdiction i,  297 

Lies    to  compel  wharfingers    to  provide  adequate  facilities  for 

wharfage ii,  41 

Lies  to  compel  operation  of  railroad ii,  66 

Appeal  from  judgment  in iv,  252 

Appeal  from  order  directing  mandamus  to  issue iv,  324 

Writ  of,  may  be  amended iv,  643 

HlSTOET,  ORIGIN  AND  NATURE  OF  THE  REMEDY V,  •  548 

History  and  origin v,  548 

Origin  of  remedy v,  548 

Early  English  statutes  on  subject '. v,  548, 549 

Our  statutes  as  to,  upon  what  based v,  549 

Nature  of  the  writ v,  549 

Definition  of v,  549 

Issues  to  compel  inferior  tribunal  to  act v,  549 

Does  not  point  out  how  to  act v,  549,  550 

Compels  performance  of  ministerial  act v,  550 

When  mandamus  lies v,  550 

In  what  cases  generally v,  550 

Where  no  other  legal  remedy v,  550 

Where  legal  remedy  is  tedious v,  550 

Meaning  of  legal  remedy v,  550,  551 

Applicant  must  have  clear  legal  right  to  demand  what  is  asked 

for  in  his  writ v,  551 

Exceptions  to  rule v,  551 

Against  corporations  and  ministerial  officers  ._. v,  551, 552 

Granting  and  withholding  writ  discretionary v,  552 

Discretion,  how  proved v,  552 

Writ,  when  refused v,  552,  553 

To  inferior  tribunals v,  553 
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To  compel  performance  of  duties v,  553 

To  sign  bill  of  exceptions v,  553 

To  settle  case  and  exceptions v,  553 

To  enter  judgment  upon  verdict v,  553 

Other  cases v,  553,  554 

A  county  judge  to  file  decision v,  554 

To  issue  warrant  in  summary  proceedings v,  554 

To  issue  execution  upon  judgment v,  554 

To  vacate  orders  and  rules v,  554 

To  approve  a  new  appeal  bond v,  554 

To  compel  approval  of  oEBcial  bonds v,  554 

General  rule  as  to  refusal  of  writ v,  554 

Will  not  lie  to  control  the  practice  of  other  courts v,  555 

To  control  mere  chamber  business v,  555 

To  command  justice  to  proceed  in  suit v,  555 

Determination  of  title  to  office v,  555 

To  compel  new  trial v,  556 

To  reverse  decision  already  made v,  556 

To  compel  vacating  of  rules v,  556 

Discretion  of  inferior  court  not  to  be  regulated  by  writ v,  556,  557 

Illustrations  of  rule v,  557 

Writ  will  not  lie  where  injured  party  has  other  remedy v,  557 

Remedy  by  appeal  or  writ  of  error v,  557,  553 

Illustrations  of  rule v,  558 

To  same  court v,  558 

Writ  will  issue  to  special  term  of  supreme  court v,  558 

To  corporations  and  ministerial  oificers v,  558 

Directs  as  to  mode  and  manner  in  which  they  shall  act v,  558 

May  be  required  to  act  in  particular  manner v,  558 

To  reverse  what  has  been  already  done v,  558 

Does  not  lie  to  compel  discretionary  acts v,  558 

When  the  writ  issues  to  corporations v,  559 

To  trustees  of  a  church v,  559 

Against  rehgious  society v,  559 

Against  county  medical  society v,  559 

Against  hospital  corporation v,  559 

Against  board  of  bank  directors v,  559,  560 

In  what  cases  allowed  to  supervisors  of  county v,  560,  561 

When  not  allowed  to  supervisors  of  county v,  561 

Illustrations  of  rules v,  561,  562 

Against  corporations  to  compel  payment  of  salaries v,  562 

Federal  officers v,  562 

When  mandamus  will  run  to v,  562 

State  court  cannot  issue  to  federal  officer v,  562 

State  officers v,  563 

To  governor  of  State v,  563 

Other  State  officers v,  563 

Auditor  of  canal  department v,  563 

Secretary  of  State v,  563 
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Treasurer v,  563 

Attorney-general v,  563 

Comptroller v,  563 

Contracting  board v,  563 

Canal  board v,  563,  564 

County  officers  and  officers  of  court v,  564 

To  county  treasurer v,  564 

County  clerk v,  564 

Sheriff v,  564 

Surrogate v,  564 

Supervisor  and  commissioners v,  564 

When  not  proper  remedy  against  supervisor v,  564,  565 

Commissioner  of  jurors v,  565 

Clerk  of  marine  court  in  "Sew  Tork  city v,  565 

Officers  of  municipal  coiporations v,  565 

Mayor  of  city,  in  what  casoS t,  565 

President  of  village  v,  565 

Clerk  of  city  and  county  of  New  Tork v,  565 

Town  clerk v,  666 

Common  council  of  Brooklyn v,  566 

Comptroller  of  city,  in  what  cases v,  566 

Board  of  police,  in  what  cases ' v,  566 

Board  of  town  auditors,  in  what  cases v,  566 

City  board  of  auditors,  in  what  cases v,  566 

Assessors,  in  what  cases v,  566,  567 

School  boards,  in  what  cases v,  567, 568 

Board  of  education,  in  what  cases v,  568 

Other  officers v,  568 

Commissioners  of  highways v,  568 

Trustees  of  non-resident  debtor v,  568 

Commissioners  of  license v,  568,  569 

To  admit  person  to  office , . . . .  v,  569 

Policeman v,  569 

Brigadier-general v,  569 

Mayor v,  569 

Recorder t,  569 

Sergeant v,  569 

Where  remedy  by  quo  warranto v,  569 

Principles  governing  in  cases  of  offices v,  569, 570 

Quo  warranto  tries  title  to v,  570 

Proceedings  to  obtain  the  writ v,  570 

Application,  by  whom  made v,  570 

Party  beneficially  interested v,  570 

Illustrations  given v,  570 

Where  pubhc  officer  proper  party v,  570 

Where  any  citizen  may  prosecute  mandamus v,  570 

Collection  of  taxes v,  571 

Other  cases v,  571 

Application,  wliere  made v,  571 
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To  what  courts v,  571 

la  what  district v,  571 

At  what  term  of  court v,  571,  572 

Application,  by  whom  made v,  572 

No  statutory  Umitation v,  572 

Effect  of  delay  in  application , v,  572 

Application,  how  made v,  572 

Practice  on v,  572 

Application  based  on.  affidavits v,  572 

"What  affidavits  should  allege v,  572 

Eequisites  of v,  573 

Must  not  be  entitled  in  a  cause  v,  573 

Form  of  affidavit v,  573 

Notice  or  order  to  show  cause v,  573 

Application  may  be  ecc  parte v,  573 

Notice,  how  served v,  573, 474 

Distinction  in  two  modes  of  proceeding v,  574 

Form  of  notice  of  motion v,  574 

Form  of  order  to  show  cause v,  575 

Practice  on  motion v,  575 

When  alternative  mandamus  will  issue v,  575 

For  what  purpose v,  575, 576 

What  relief  granted v,  576 

Peremptory  mandamus  in  urst  instance v,  576 

Alternative  mandamus,  when  granted : v,  576 

Alternative  weit v,  576 

Form,  contents  and  nature  of  the  writ v,  576 

Order  authorizing  its  entry  with  clerk v,  576 

Writ,  to  whom  addressed v,  577 

Defective  address v,  577 

Writ,  in  nature  of  rule  to  show  cause v,  577 

Stands  as  a  declaration  or  complaint v,  577 

Title  of  relator  to  relief  asked  must  be  distinctly  stated  in  writ  ...  v,  577, 578 

Defendant  may  object  to  want  of v,  578 

What  allegations  and  recitals  writ  should  contain v,  578, 579 

If  had  in  substance  relator  must  file v,  579 

Should  be  tested,  signed  and  sealed  in  usual  manner v,  579 

Form  of  writ v,  579, 580 

When  and  liow  served  v,  580 

Within  what  time v,  580 

What  void  service v,  570 

Amendment  v,  580 

Irregularities,  when  amendable v,  580 

Amendments,  how  permitted v,  580, 581 

Motion  to  qnasli  or  set  aside .  v,  581 

Motion  by  whom  made v,  581 

At  what  time v,  581 

Upon  what  based v,  581 

Motion  is  in  nature  of  demurrer v,  581 

Vol.  YL— 106 
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The  kehtrn -. v,  581 

Should  be  made  returnable  at  a  special  term v,  581 

Place  on  calendar v,  581,  582 

When  returnable  before  general  term v,  582 

Nature  and  office  of  the  return v,  582 

Who  to  make  return , v,  582 

When  no  return  necessary v,  582 

Within  what  time  return  to  be  made v,  582 

Alternative  writ  cannot  be  demurred  to v,  583 

The  retm-n  as  a  pleading v,  583 

Form  and  contents v,  583 

Eeturn,  how  tested v,  583 

Must  be  good  in  form  and  substance v,  583 

What  it  should  deny v,  583 

What  must  be  set  forth  in v,  583 

Must  state  facts,  not  evidence v,  583 

Return  must  not  be  evasive v,  583 

What  rejected  as  surplusage v,  583 

Quashing  return v,  583 

Defendant's  case  to  be  fully  stated v,  583,  584 

Damages  for  false  return v,  584 

Verification  of  return v,  584 

How  signed  by  corporation v,  584 

Amendment  and  filing v,  584 

Amendments  permitted  by  Code v,  584,  585 

Clerical  mistakes v,  585 

Amendment,  when  not  allowed v,  585 

Further  time  to  make  return v,  585 

Eeturn  required  to  be  filed v,  585 

Proceedings  where  return  is  defective v,  585 

When  relator  may  apply  to  quash v,  585 

Defective  parts  to  be  stricken  out v,  585 

Evasive  return,  quashed  on  motion v,  585 

On  motion  for  peremptory  mandamus v,  585 

Supplementary  returns v,  585,  586 

Proceedings  where  no  return  is  made v,  586 

Party,  how  proceeded  against v,  586 

Where  mandamus  directed  to  corporation v,  586 

Where  return  is  prevented v,  586,  587 

Eeturn,  by  whom  made v,  587 

Notice  to  plead  or' demur  to  return v,  587 

Eules  of  Code  not  applicable v,  587 

Notice  to  be  served  upon  relator v,  587 

Nature  of  notice v,  587 

Plea  ok  demurrek  to  return v,  587 

In  general v,  587 

No  traverse  of  return  allowed  at  common  law ,  v,  587 

Eemedy  allowed,  by  action v,  587 

May  demur  or  plead  under  Eevised  Statutes v,  587 
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Practice  under  statute  provisions v,  587,  588 

Relator  cannot  both  plead  and  demur v,  588 

Question  raised  by  demurrer v,  588 

Eflfect  of  pleading v,  588 

Special  demurrer  to  return v,  588,  589 

Time  for  pleading  may  be  enlarged v,  589 

Proceedings  if  no  plea  or  demurrer  is  interposed v,  589 

Either  party  may  notice  matter  of  hearing v,  589 

Effect  of  failure  to  demur  or  plead v,  589 

Admits  truth  of  facts  alleged  in  return v,  589 

Form  of  notice  of  hearing v,  590 

Proceedings  on  issue  joined v,  590 

Issues,  how  disposed  of v,  590 

When  case  becomes  an  action  under  Code v,  590 

Issues,  when  tried  at  circuit v,  590 

Issues  of  fact  where  tried v,  590 

Relator,  competent  witness  for  plaintiffs v,  590 

Relators  hold  afiSrmative  of  issue v,  590 

Allegations  not  taken  as  true  on  trial v,  590 

Return,  when  to  be  taken  as  true v,  590,  591 

When  question  is  one  of  law v,  591 

Terdict v,  591 

Jury  may  render  general  verdict  , v,  591 

Nature  of t,  591 

When  judge  to  direct  what  verdict  to  render. .'. v,  591 

Defendants,  when  entitled  to  verdict v,  591 

Relator,  what  entitled  to  recover  with  verdict v,  591 

Judgment v,  591 

When  to  direct  issuing  of  peremptory  mandamus v,  591 

Where  verdict  is  found  for  relator v,  591 

Where  judgment  is  given  for  him  upon  demurrer  or  by  default  ...  v,  591 

Peremptory  mandamus,  how  obtained ' '  v,  591 

By  motion  upon  notice  to  opposite  party v,  591,  592 

When  judgment  should  award  damages v,  592 

Damages,  how  assessed v,  592 

Non  obstante  veredicto v,  592 

No  judgment  of,  in  mandamus v,  592 

Judgment  record  in  mandamus v,  592-594 

Execution,  how  issued v,  594 

Peremptory  mandamus v,  594 

How  obtained  and  wlien v,  594 

Where  verdict  for  relator v,  594 

Granting  writ  of  mandamus  in  first  instance v,  594,  595 

Peremptory  writ  of,  when  awarded v,  595 

Relator  may  apply  for,  upon  coming  in  of  return v,  595 

Question  of  law  in  such  case v,  595 

Papers  on  application v,  595 

Order  for  peremptory  writ v,  595 

Motion  for,  when  non-enumerated v,  595 
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Making  up,  and  filing  of  formal  pleadings v,  595,  596 

Either  party  may  appeal  from  decision  of  court v,  596 

If  demurrer  to  return v,  596 

Issue  of  law  upon  pleadings v,  596 

Case  to  be  noticed  for  special  term v,  596 

Form  of  peremptory  mandamus v,  596 

Must  correspond  with  alternative  writ v,  596 

Power  of  supreme  court  to  grant  relief v,  596 

What  required  in  mandatory  part  of  writ v,  596 

Peremptory  mandamus,  when  denied v,  596 

Staying  proceedings  on v,  597 

Disobedience  to  mandamus v,  597 

Obedience  enforced  by  attachment v,  597 

Avoiding  service  of  writ v,  597,  598 

Where  writ  directed  to  public  of&cer,  etc v,  598 

Alias  peremptory  mandamus v,  598 

When  it  issues v,  598 

Miscellaneous  provisions v,  598 

Costs V,  .598 

Granting  or  refusing  in  discretion  of  court v,  598 

Provisions  of  Revised  Statutes  as  to v,  598,  599 

Not  usually  granted,  against  whom v,  599 

When  awarded  against  judges  of  inferior  courts ' v,  599 

Where  party  resists  mandamus v,  599,  600 

Costs  of  motion  on  original  application v,  600 

Costs  when  against  relator v,  600 

Costs  on  denying  motion r,  600 

Public  officer,  when  entitled  to  double  costs v,  600 

Defendant,  when  entitled  to  security  for  costs v,  .  600 

Costs,  at  what  rate  awarded v,  600 

When  taxed  under  fee  bill  of  Revised  Statutes v,  600 

Motion  to  set  aside  proceedings v,  600 

When  proper v,  600,  601 

Staying  proceedings v,  601 

Provisions  of  act  of  1873 v,  601 

Appeals V,  601 

Review  by  appeal,  and  not  by  writ  of  error v,  601 

When  review  may  be  had v,  601 

Appeal  from  final  judgment v,  601 

Appeal  from  special  to  general  term v,  601 

Provisions  of  Code  applicable v,  601 

Staying  of  proceedings v,  602 

Appeal  from  general  term  to  court  of  appeals v,  602 

Practice  regulated  by  Code     v,  602 

Preference  on  calendar v,  602 

Perfecting  of  appeal  stays  further  proceedings v,  602 

Modifying  judgment v,  602 
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Eights  of  author  in  unpublished ii,  53 

(See  Literary  Productions. ) 

MARINE  COURTS: 

Leave  to  sue  upon  judgments  of i,  193 

One  of  courts  of  the  State i,  223 

Appeals  from iv,  402 

MARRIAGE : 

Breach  of  promise  of,  arrest  for i,  618 

How  proved ii,  646 

MARRIAGE  OF  DEBTOR  AND  CREDITOR: 

Effect  of i,  82 

MARRIED  WOMEN: 

When  married  women  may  not  sue  alone i,  110 

May  sue  alone  for  injuries  to  her i,  115 

How  sued i,  124 

May  sue  alone  in  slander,  or  for  assault  and  battery i,  115 

When  exempt  firom  arrest i,  599,  631 

Not  liable  to  arrest i,  631,  634 

When  husband  liable  for  torts  and  when  not i,  125, 126 

May  sue  alone  in  ejectment i,  116 

Ne  exeat  may  issue  against ii,  275 

,  May  obtain  ne  exeat  against  her  husband ii,  277 

Execution  may  issue  against iv,  4 

Judgments  for  costs  against,  collected  out  of  separate  estate  . . . .  iv,  4 

When  estate  of,  cannot  be  reached  by  execution iv,  4 

When  separate  property  of  wife  cannot  be  taken  on  execution 

against  the  husband iv,  35 

Chattels  purchased  by,  and  in  possession  of  husband  may  be  levied 

on,  when , iv,  35,   36 

Execution  against,  in  action  for  tort iv,  36, 119 

Eorm  of  execution  against iv,  49 

Liability  to  arrest  on  judgment  for  costs iv,  118 

Execution  against  the  person  of. . . .' iv,  119 

Separate  estate  of,  reached  by  supplementary  proceedings iv,  134, 169 

Married  woman  may  maintain  ejectment v,  5 

Married  woman,  as  defendant  in  partition v,  42 

Married  woman,  disposition  of  shares,  in  partition v,  113 

When  to  join  husband  in  action vi,  314 

When  to  sue  alone vi,  314, 315 

When  to  be  sued  alone vi,  316 

Cannot  be  arrested  in  civil  action vi,  '     318 

MAXIMS : 

General  rules  and  maxims  in  equity 

MAYORS'  AND  RECORDERS'  COURTS: 

Organization 

Origin  of 

Establishment  of _ 


i,    24,   25 

357 
377 
357 
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359 
360 
360 
361 
361 
362 
363 
363 
365 
366 
367 
368 
369 
369 
369 
370 
370 
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Election  of  mayor j, 

Election  of  recorder , 

Courts,  by  whom  held 

Jurisdiction 

In  civil  actions 

When  no  jurisdiction 

Process 

Power  of  the  court 

Powers  of  the  mayor. . 

Powers  of  the  recorder 

Officers  of  the  court 

Terms  of  the  court 

Removal  of  causes  to  the  supreme  court 

Removal  to  county  court 

Rules  governing  court 

Appeals 

From  the  court 

Power  to  grant  new  trial 
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Appeals  from iv,  337 

MECHANICS' LIENS: 

Lien  generally  considered i,  80 

Common  pleas  of  New  York  has  jurisdiction  in i,  342 

Marine  and  justice's  court  of  New  York  has  jurisdiction i,  342 

Remedies  obtainable  in  action  to  foreclose ii,  216 

Statotes  creating  and  regulating  the  eneorcement  of V,  381 

In  city  of  New  York v,  381 

Act  of  1830 V,  381 

Acts  amendatory  of v,  381 

Existing  acts  on  subject v,  381 

Gener'al  act  of  1872 v,  381 

Proceedings  have  no  foundation  in  common  law v,  381,  382 

Wholly  dependent  upon  statutes  authorizing  them v,  382 

Statutes  relating'  to,  in  other  cities  and  Tillages v,  382 

Act  of  1844,  to  what  cities  appUcable v,  382 

Amendments  of,  by  subsequent  acts v,  382 

How  affected  by  act  of  1873 v,  382 

Statutes  relating  to,  in  Erie,  Kings,  Queens,  Onondaga  and 

Rensselaer v,  382 

What  acts  applicable  to  county  of  Erie v,  382 

City  of  Buffalo v,  382 

Kings  and  Queens v,  383 

Onondaga v,  383 

Lien,  under  contract  with  sub-contractor v,  383, 384 

Rensselaer v,  384 

Act  of  1873  does  not  affect v,  384 

Statutes  as  to,  in  other  counties v,  384 

Act  of  1873,  applicable v,  384,  385 
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Provisions  of  act v,  385 

Construction  of ' v,  385 

Creation  OF  mechanics'  LIENS  UNDER  THE  GENERAL  LIEN  LAW V,  385 

In  what  cases  a  lien  may  be  created v,  885 

Under  general  act  of  1873 v,  385,  386 

The  term  "  appurtenances,"  how  construed v,  386 

Materials  for  building v,  386 

Who  may  create  the  lien v,  386 

Person  performing  labor v,  386 

Person  flirnishing  materials v,  386 

Eight,  a  personal  one v,  386 

D»es  not  extend  to  assignee v,  386 

Lien  only  for  labor  and  materials ' v,  386 

Agent  cannot  create  lien v,  386 

Against  whom  lien  may  he  created '  v,  387 

Against  owner  of  property v,  387 

Vendee  in  possession v,  387 

Owner  of  interest  sold  under  execution v,  387 

In  New  York  city v,  387 

Extent  of  owner's  liahility v,  387 

Measured  by  terms  of  contract v,  387 

Extent  of  lien. : v,  387 

Labor  performed,  or  materials  furnished  upon  credit  of  contractor,  v,  388 

Liability  of  owner  for  amount  due  contractor v,  388 

Extent  of  lien v,  388 

Co-extensive,  with  right,  title,  and  interest  of  owner v,  388 

Adjoining  buildings  may  be  treated  as  single  building v,  389 

Lien,  how  created v,  389 

Notice  of  claim  must  be  filed v,  389 

When  to  be  filed v,  389 

By  person  employed  at  intervals v,  389 

In  county  of  Kings,  and  city  of  New  York v,  389 

Form  and  contents  of  notice v,  389 

Material  statements  in v,  389,  390 

No  particular  form  necessary y,  390 

Statute  must  be  complied  with v,  390 

Error  in  notice,  how  cured v,  390 

Where  defendants  are  a  corporation v,  390 

Efiect  of  omission,  as  to  name  of  owner v,  390 

Where  contract  made  with  agent  of  owner v,  390 

Amount  claimed  to  be  stated  in  notice v,  390,  391 

Location  or  situation  of  premises  to  be  described v,  391 

Manner  of  description v,  391 

Lien  created  by  fiUng  notice v,  391 

Eorm  of  notice v,  391, 392 

Duty  of  county  clerk  to  enter  notice v,  392 

Lien  docket,  how  kept v,  392 

Fees  of  clerk,  for  fiUng  notice v,  392 

Effect  of  filing  the  notice v,  392 


848  GENEEAL  INDEX. 

MECHANICS'  LIENS— Obn<m««A  vol.      page. 

LiBN,  HOW  ENFOBOED  UNDER  THE  GENERAL  LIEN  LAW V,             392 

May  be  enforced  by  action v,        392 

In  what  court  and  county r,  392,  393 

Action  to  enforce  lien v,        393 

Action^  how  commenced v,        393 

By  serving  notice v,         393 

Notice,  what  to  contain v,        393 

On  whom  served v,         393 

Demand  in  notice v,        393 

To  be  served  with  bill  of  particulars v,         393 

Stands  in  place  of  summons  and  complaint  in  ordinary  action v,         393 

Form  of  notice v v,  393-395 

On  whom  service  to  be  made v,  395,  396 

Whom  intended  by  the  statute v,         396 

Notice,  how  served v,         396 

To  be  served  personally,  when  possible v,         396 

Other  modes  of  service v,         396 

Bill  of  particulars v,  396,  397 

To  be  served  with  notice , v,         397 

Must  be  verified v,        397 

Effect  of  bill  of  particulars v,         397 

Form  of  bill  of  particulars '. v,         397 

The  answer v,         397 

When  and  on  whom  served v,         397 

Judgment  on  failure  to  answer v,  397,  398 

Form  and  contents  of  answer v,         398 

Verification  of  answer v,         398 

Answer  by  owner v,         398 

Answer  by  claimant v,         398 

Issues,  how  formed v,         398 

Preparation  for  trial v,        398 

Notice  of  trial  and  note  of  issue v,  398,  399 

Notice  to  present  claims v,  399,  400 

Motion  for  reference v,         400 

Eeferenoe  by  written  consent v,         400 

Trial  and  judgment v,        400 

Mode  of  trial v,         400 

In  what  courts v,         400 

Proceeding  on  trial v,         400 

Evidence  on  trial v,  400,  401 

What  judgment  may  be  rendered v,         401 

How  rendered '. v,         401 

Costs V,         401 

Same  rules  apply  as  in  actions  for  relief v,  401,  402 

To  be  included  in  judgment v,         402 

Costs,  in  discretion  of  court v,         402 

Docketing  of  judgment v,         402 

In  what  county ; v.         402 

Transcript  of  judgment v,         402 
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Filing  in  other  counties v,  402 

Transcript,  what  to  contain v,  402, 403 

Proceedings  on  default v,  403 

Proof  of  default v,  403 

Forms  of  affidavits v,.403, 404 

Assessment  of  damages v,  404, 405 

Where  sole  defendant  makes  default v,  405 

Default  of  one  or  more  defendants v,  405 

Judgment  and  execution  on  default v,  405 

Execution v,  405 

Judgment,  how  enforced,  generally  v,  405 

On  judgment  for  owner,  ordinary  execution  to  issue v,  405 

Where  judgment  is  for  claimant v,  405 

Where  transcript  filed  in  another  country v,  406 

Form  "of  execution v,  406 

Disposition  of  moneys  arising  on  the  sale v,  406 

Liens,  how  paid  and  settled v,  406 

Priority  of  liens,  as  to  application  of  moneys v,  406, 407 

Disposition  of  surplus  moneys v,  407 

Judgment  for  deficiency  v,  407 

Execution  thereon   v,  407 

Appeal V,  407 

Either  party  may  appeal  from  judgment , v,  407 

Appeal,  not  to  stay  proceedings v,  407 

Duration  of  lien - • v,  407 

Generally  considered v,  407 

To  continue  for  one  year,  unless  sooner  discharged v,  407, 408 

Where  proceedings  are  commenced  within  the  year v,  408 

Liens,  how  discharged v,  408 

Filing  certificate  of  claimant v,  408 

Depositing  money  with  clerk v,  408 

Dismissal  of  proceedings  by  court v,  408 

Judghient  rendered  against  claimant v,  408 

Failure  of  claimant  to  commence  action  after  notice v,  408 

MERGER : 

Old  court  of  chancery  into  supreme  court i,  225 

MERITS: 

Must  be  sworn  to  on  motion  to  change  venue ii,  631 

Affidavit  of ii,  631 

MESNE  PROFITS: 

Mesne  profits  in  ejectment v,  21 

MILITIA : 

State  militia,  when  exempt  from  arrest i,  595,  596 

When  exempt  from  jury  duty iii,  96,    98 

MINISTERS : 

Of  the  gospel  not  allowed  to  disclose  confessions  made  to  them       * 

professionally ii,  659 

Vol.  VI.— 107 
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Communications  not  made  to  minister  as  such,  not  privileged  ....  ii,  659 

Ministers  of  the  gospel  exempt  from  jury  duty iii,  96 

MISCONDUCT  : 

Of  jury,  effect  of iii,  187,  399 

Of  prevailing  party,  when  a  ground  for  new  trial iii,  398 

Of  jury,  may  be  assigned  as  error  in  fact ' iv,  488 

Of  jury,  how  shown iv,  489 

MISJOINDER  : 

Of  parties  not  a  subject  of  demurrer  for  defect  of  parties ii,  449 

Of  parties  may  be  reached  by  demurrer  under  subdivision  6  of  sec- 
tion 144  of  the  Code ii,  450 

Of  actions,  a  subject  of  demurrer ii,  450 

Test  of  improper  joinder ii,  450 

Blending  of  two  causes  of  action  in  one,  not  a  misjoinder ii,  451 

Demurrer  for  misjoinder  of  actions  must  be  to  entire  complaint  . .  ii,  452 

MISJOINDER  OF  PARTIES: 

Misjoinder  of  plaintiffs i,  119 

Misjoinder  of  defendants . . .  .> » i,  139 

Remedy  against  misjoinder  of  plaintiffs i,  119 

Remedy  against  misjoinder  of  defendants i,  139 

MISNOMER: 

May  be  cured  by  amendment iv,  656 

MISNOMER  OF  PARTIES: 

Misnomer  of  parties  in  summons .' i,  473 

Remedy  against i,  473 

Objection  to,  when  raised i,  473 

Effect  of i,  473 

MISTAKE: 

In  actions  at  law,  a  ground  for  equitable  relief ii,  60 

Effect  of,  in  expressing  intent  of  parties  to  contract ii,  75 

Amendment  of  pleadings  to  correct ii,  507 

As  ground  for  reformation  of  contract vi,  169 

What  instruments  will  be  corrected  on  ground  of. vi,  171 

When  contract  may  be  rescinded  for  mistake vi,  177 

MISTAKES  AND  AMENDMENTS  (See  Amendment): 

Of  court  and  its  officers  not  permitted  to  prejudice  party iv,  646 

MISTRIAL: 

A  ground  for  reversal iv,  248 

MIXED  ACTION: 

What  is i,  6 

MONET: 

When  replevin  hes  for i,  713 

Bank  notes,  limitation  of  actions  on i,  66 

DejSosit  of,  in  lieu  of  bail i,  667,  691 

Money  collected  by  public  officer i,  605 
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Embezzled  by  public  officer i,  618 

Attorney  not  paying  over i^  618 

Received  by  agent  or  offlcer  of  corporation  or  bank i,  619 

Eeceived  in  fiduciary  capacity i,  619 

May  be  levied  on  under  execution iv,  32 

Levy  on  surplus  moneys iv,  33 

MORTGAGE: 

Mortgage,  nature  of v,  189 

Mortgage,  remedies  on v,  190 

Mortgage,  amount  of,  and  right  to  foreclose v,  190 

Mortgage,  in  wbat  court  foreclosed v,  191 

Mortgage,  wben  foreclosed  by  advertisement v,  251 

Mortgage,  who  may  foreclose  by  advertisement v,  252 

Mortgage,  requisites  to  foreclosure  by  advertisement v,  252 

MORTGAGEE : 

When  he  may  maintain  replevin i,  719,  720 

When  a  party  to  foreclosure i,  129, 135 

May  redeem  lands  sold  under  execution iv,  97, 100 

When  lands  may  be  sold  on  execution  against iv,  38 

Mortgagee  cannot  maintain  ejectment v,  5 

MORTGAGE  FORECLOSURE : 


Who  to  be  defendant  in  action  for . 

Defendants  in  action  for 

Mortgagee,  v^hen  a  party 


129 

134 

129, 135 


MORTGAGE  REDEMPTION: 

Suit  for,  when  to  be  brought i,  61 

MORTGAGOR: 

When  interest  of  mortgagor  of  chattels  may  be  sold  under  execu- 
tion    iv,  34 

When  equity  of  redemption  may  be  sold  under  execution iv,  38 

MORTGAGORS  AND  MORTGAGEES  (See  Foreclosure) : 

Mortgagee  cannot  receive  compensation  as  receiver  of  rents  and 

profits  of  mortgaged  premises ii,  225 

MOTION : 

Motion  to  vacate  order  of  arrest i,  695 

Cannot  renew  motion  without  leave i,  699 

When  made  at  special  term  of  supreme  court i,  318 

Practice  on ii,  499 

Fornij  contents  and  service  of  notice  of ii,  499 

Upon  what  papers  a  motion  should  be  based ii,     *  499 

When  motion  mnst  be  made ii,  500 

Opposing  motion ii,  500 

Costs  on iii,  505-511 

Costs  on  motion  for  new  trial iii,  511 

Nature  and  definition  of iv,  571 

What  are  enumerated iv,  571 
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What  are  non-enumerated iv,  571 

Eelief  demanded  on iv,  572 

Party  should  demand  all  the  rehef  to  which  he  is  entitled ■  iv,  572 

Papers  used  on  (See  Affidavits,  Petitions,  etc.) iv,  574-586 

Preliminaries  to iv,  587-592 

Preparation  of  motion  papers iv,  587 

Compelling  affidavits  to  be  used  on iv,  575,  587-592 

(See  Affidavits.) 

Proceedings  to  obtain  orders  on iv,  592 

By  whom  made iv,  592 

In  ivhat  county  motions  should  be  made iv,  592 

Where  motions  on  notice  must  be  made iv,  592 

Where  ex  parte  motions  may  be  made iv,  592 

Judge  of  the  court  may  make  an  order  in  any  part  of  the  State  . .  iv,  592 

Where  county  judge  may  make  the  order iv,  592 

Examples  of  ex  parte  orders iv,  593 

At  what  terms  motions  should  be  made iv,  593 

Where  motions  on  notice  should  be  made iv,  593 

Made  at  chambers  as  "  at  the  special  term  " iv,  593 

Where  ex  parte  motions  should  be  made iv,  594 

Orders  to  show  cause  equivalent  to  notice  of  motion iv,  594 

In  the  first  judicial  district iv,  594 

At  what  time  to  move iv,  594 

Motion  to  correct  irregularities  should  be  made  as  soon  as  irregu- 
larity is  discovered iv,  594 

When  based  on  jurisdictional  defect  may  be  made  at  any  time  ...  iv,  594 

To  change  venue,  when  made iv,  594 

When  motions  may  be  ex  parte iv,  595 

Examples  of  ex  parte  motions iv,  595 

When  motion  must  be  on  notice iv,  595 

Requisites  of  notice  of iv,  595 

Notice  of,  must  be  in  writing iv,  595 

How  entitled iv,  595 

Length  of  notice  of  motion  in  various  cases iv,  595 

For  what  time  noticed iv,  596 

Non-enumerated  motions  should  be  noticed  for  the  first  day  of  the 

term iv,  596 

May  be  noticed  for  any  day  of  term  on  good  cause  shown iv,  596 

Notice  should  refer  to  motion  papers iv,  596 

Notice  should  contain  a  full  statement  of  the  relief  demanded  ...  iv,  596 

Statement  of  relief  demanded  under  a  statute iv,  596 

Demand  of  general  relief iv,  596 

•Costs  of  motion  not  granted  unless  demanded  in  notice iv,  596 

Costs  not  granted  under  a  prayer  for  general  relief iv,  596 

Service  of  the  notice iv,  596 

Notice  cannot  be  countermanded  without  payment  of  costs iv,  597 

Countermanding  notice  as  to  one  or  more  objects  of  the  notice. . .  iv,  597 

G-eneral  form  of  the  notice  of iv,  597 

When  motion  may  be  on  order  to  show  cause iv,  598 
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When  order  to  show  cause  is  obtainable iv,  598 

.     Order  to  show  cause  not  granted  as  of  course iv,  698 

Bule  of  court  as  to  granting  order  to  show  cause iv,  598 

"When  and  where  an  order  to  show  cause  is  returnable iv,  598 

Form  of  ord«r  to  show  cause ir^  598 

Stay  of  proceedings  for  the  purposes  of. iv,  699 

When  stay  until  the  hearing  will  be  ordered iv,  599 

By  whom  the  stay  may  be  granted iv,  600 

For  what  time  a  stay  may  be  ordered  by  judge  out  of  court iv,  600 

Power  of  the  court  to  grant  a  stay  of  proceedings iv,  600 

Stay  improperly  granted  should  not  be  disregarded iv,  600 

Stay  granted  ex  parte  may  be  vacated  ex  parte iv,  600 

Where  court  granting  the  stay  had  no  jurisdiction  it  may  be  dis- 
regarded    iv,  600 

Absolute  stay  unaccompanied  by  affidavit  or  notice  of  motion  may 

be  disregarded iv,  600 

Form  of  order  staying  proceedings iv,  600 

MoTing  papers iv,  601 

On  what  papers  to  move iv,  601 

When  the  motion  is  based  on  the  pleadings iv,  601 

When  motion  should  be  made  on  affidavits  or  petitions iv,  601 

Papers  not  duly  served  cannot  be  used  on iv,  601 

Papers  in  possession  of  adverse  party  may  be  used  on iv,  601 

Affidavits  in  reply  to  opposing  affidavits iv,  601 

Scandalous  affidavits  may  be  suppressed  by  the  court iv,  602 

Supplemental  affidavits  to  set  out  new  facts iv,  602 

Time  and  mode  of  service  of  moving  papers iv,  602 

Preparation  to  oppose iv,  602 

Consent  to  entry  of  order,  when  proper iv,  602 

Serving  amended  pleading iv,  602 

Objections  to  the  regularity  of  the  proceedings iv,  603 

Counter  affidavits,  when  and  how  used iv,  603 

Briefs iv,  603 

The  hearing iv,  603 

Professional  courtesies iv,  603 

When  heard  at  special  term  or  chambers iv,  603 

When  heard  at  general  term iv,  604 

Preferred  motions iv,  604 

Opening  argument iv,  604 

Opposing  motion iv,  604 

Referring  motion iv,  604 

When  the  court  may  order  a  reference  on iv,  604 

Decision  of  the  motion iv,  605 

When  the  decision  may  be  made iv,  605 

When  decision  must  be  made  within  twenty  days  after  submission 

of  the  motion iv,  605 

Order  and  proceedings  thereon iv,  605 

(See  Orders) 

Eenewing  motion iv,  611 
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General  rule iv^  *    6H 

When  motion  may  be  renewed iv,  611 

Kenewal  of  motion  on  new  state  of  facts iv,  611 

Motion  denied  on  technical  defects  may  be  renewed  on  the  merits,  iv,  611 

Renewal,  where  decision  is  not  appealable iv,  612 

Application  for  leave  to  renew iv,  612 

Eevoking  order  granted  on  second  motion iv,  612 

For  leave  to  amend iv,  682-684 

MUNICIPAL  CORPORATIONS: 

How  to  sue i,  99 

How  to  be  sued i,  122 

Service  of  summons  upon i,  515 

Legislative  branch  of,  cannot  be  restrained  from  legislating ii,    60,    72 

Results  of  illegal  legislation  by,  may  be  enjoined ii,  60 

Illegal  appropriation  of  public  funds  by,  may  be  enjoined ii,  60 

Execution  of  illegal  contract  by,  may  be  enjoined ii,  60 

Continuance  of  public  nuisance  by,  may  be  enjoined ii,  60 

Discretionary  acts  of,  cannot  be  restrained ii,  72 

Execution  of  valid  contract  by,  cannot  be  restrained ii,  72 

Act  of,  how  proved ii,  641 

Costs  in  action  against iii,  .  481 

Property  of,  when  exempt  from  execution iv,  43 

MUSICAL  COMPOSITION: 

Literary  property  exists  in ii,  54 

(See  Literary  Productions.) 


NAMES: 

What  is  understood  in  law  by  a  name ii,  370 

Of  court,  county  and  parties  must  be  specified  in  complaint ii,  370 

Of  parties,  how  stated  in  complaint ii,  370 

Effect  of  variance  between  summons  and  complaint  as  to  names  of 

parties ii,  371 

Amendment  of  mistakes  as  to iv,  656 

Disregarding  variance  between  pleadings  aad  proof  as  to iv,  694 


NAMES  AND  CHARACTERS  OF  PARTIES: 

How  stated  in  summons 

Misnomer  of  parties 

Names  of  parties,  in  order  of  arrest 

How  stated  -in  affidavit  for  arrest 

Arrest  of  party  under  wrong  name 

Joint-stock  associations  as  plaintiffs 

Joint^stock  associations  as  defendants 

Public  officers  as  plaintiffs 

Corporations  as  plaintiffs 

Corporations  as  defendants 


469-472 
473 
651 
640 
656 
101 
123 
103 
99 
122 
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Equipments  of,  exempt  from  execution iv,  40 

NE  EXEAT: 

Leave  to  sue  bond  on i,  197 

General  discussion  of  the  remedy ii,  272 

Nature  and  object  of  the  remedy ii,  272 

Origin  of  the  writ  of ii,  272 

How  formerly  employed ii,  272 

How  employed  under  modern  practice ii,  272 

A  writ  of  right ii,  272 

Was  the  remedy  abolished  by  the  Code ii,  272 

In  what  oases  allowed ii,  273 

When  the  remedy  may  be  had ii,  273 

In  what  class  of  actions  allowed ii,  273 

Generally  allowed  only  on  equitable  demand ii,  273 

In  certain  cases,  allowed  in  legal  actions ii,  •  273 

For  what  demands ii,  274 

Must  be  an  existing  right  to  relief ii,  274 

Formerly  could  only  issue  where  there  was  a  money  demand  ....  ii,  274 
May  issue   to   aid  injunction   to   restrain  a  breach   of  negative 

covenant   ii,  274 

Amount  of  money  demand  must  be  certain  to  authorize  writ ii,  274 

May  issue  against  what  defendants ii,  275 

May  issue  against  foreigner,  or  non-resident ii,  275 

May  issue  on  demands  arising  abroad ii,  275 

May  issue  against  foreign  executor  or  administrator ii,  275 

May  issue  against  a  married  woman ii,  275 

May  be  obtained  by  defendant  against  plaintiff ii,  275 

Eemedy,  when  not  obtainable ' ii,  275 

Issues  in  action  for  specific  performance  of  contract  to  convey 

land  only  where  demand  is  for  purchase-money  due ii,  275 

Not  allowed  where  defendant  has  or  might  have  been  arrested  ...  ii,  275 

Arrest  of  defendant  on  another  demand  does  not  bar  remedy  ....  ii,  275 

Proceedings  to  obtain ii,  276 

Application  for,  how  made ii,  27& 

"Writ  may  issue  and  be  served  with  summons ii,  276 

May  be  allowed  at  any  stage  of  the  suit ii,  276 

May  be  allowed  on  claim  for  alimony,  before  decree ii,  276 

Application  for,  should  be  made  promptly ii,  276 

To  whom  the  application  should  be  made ii,  276 

May  be  granted  ex  parte,  before  appearance , ii,  276 

On  what  papers  to  apply  for ii,  276 

Application  may  be  made  on  petition,  affidavit,  or  complaint ii,  276 

What  an  affidavit  must  show  to  obtain ii,  276 

Who  may  make  affidavit ii,  277 

Writ  or  order  of  ne  exeat ii,  278 

How  issued : .  ii,  278 

Amount  of  bail  required  in  order ii,  278 

Form  of  writ  or  order , ii,  278 

Order  may  be  enforced  by  attachment ii,  278 
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Sbkvice  of  writ  or  order ii,  280 

»  Service,  how  made ii,  280 

Service  of  order  of ii,  280 

Service  of  writ  of ii,  280 

Proceedings  after  service ii,  280 

Proceedings  after  service  by  sheriff ii,  280 

Sheriff  should  require  execution  of  bond ii,  280 

Amount  of  bond  required  of  defendant ii,  280 

Sheriff  responsible  for  security  taken ii,  281 

Sheriff  allowed  time  to  produce  defendant ii,  281 

Sheriff  should  commit  defendant  to  jail  if  bond  not  given ii,  281 

Defendant  cannot  be  arrested  until  he  has  refused  to  give  security,  ii,  281 

Return  of  writ,  how  made ii,  281 

Proceedings  by  defendant ii,  282 

Application  for  discharge  on  security ii,  283 

Wheu  discharge  allowed ii,  282 

When  discharged  on  the  merits ii,  282 

When  discharged  for  irregularity ii,  283 

Practice  on  application  for  discharge ii,  283 

Giving  of  security  not  a  waiver  of  right  to  discharge ii,  283 

When  right  to  discliarge  waived ii,  283 

TVhere  defendant  leaves  the  State ii,  284 

Sheriff  responsible  for   plaintiff's  claim  if   defendant  leaves  the 

State ii,  284 

Proceedings  before  bringing  action  on  bond ii,  284  ' 

Xeave  of  court  necessary  to  suit  on  bond ii,  284 

Xiability  of  sureties  on  bond ii,  284 

Plaintiff,  when  entitled  to,  in  action  for  specific  performance vi,  168 

Liability  of  sheriff  for  failure  to  execute  writ  of vi,  384 

NEGLIGENCE  (See  TorU) : 

Action  for i,  35,    36 

Negligence  of  plaintiff,  as  a  bar i,  37 

When  a  ground  of  arrest i,  609 

Joinder  of  defendants  in  action  for i,  130 

Joinder  not  compulsory i,  130 

When  principal  and  agent  may  be  joined i,  131 

Joinder  of  railroad  corporations  in  actions  for i,  131 

Joinder  of  landlord  and  tenant i,  131 

Joinder  of  master  and  servant i,  131 

When  a  question  of  fact  and  when  of  law iii,  171,  173 

NEGOTIABLE  PAPER: 

When  transfer  of,  will  be  restrained  by  injunction ii,  29 

When  holder  of,  will  be  deemed  a  hona  fide  holder ii,  29 

When  a  bona  fide  holder  of,  will  be  restrained  from  suing  on ii,  30 

Pleadings  in  actions  on ii,  327 

NEW  MATTER  (See  Pleadings)  : 

As  A  DEFENSE > ii,  426 

What  constitutes ii,  426 
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What  is  not ii,  426 

What  is  a  counter-claim ii,  427 

How  pleaded ii,  430, 442 

As  a  defense ii,  430 

As  a  counter-claim ii,  431 

In  reply ii,  442 

What  new  matter  may  be  pleaded  in ii,  444 

Counter-claim  may  be  pleaded  in  reply  as ii,  442 

NEW  PARTIES : 

When  other  parties  must  be  added i,  161 

When  addition  of  parties  discretionary  with  court i,  162 

Application,  how  and  when  made  i,  163 

Addition  on  motion  of  the  court i,  164 

New  parties  by  interpleader i,  165 

New  parties  by  transfer  of  interest i,  158 

New  parties  by  death i,  140 

When  noticed  in  lis  pendens i,  500 

Where  controversy  is  submitted  without  action i,  217,  220 

NEW  PROMISE: 

To  be  valid,  must  be  in  writing i,  63 

Must  be  voluntary '. i,  64 

By  whom  to  be  made i,  65 

To  whom  made i,  65 

When  need  not  he  in  writing i,  49 

NEW  TRIAL: 

Motion  fob iii,  394 

General  rules  applicable j iii,  394 

Defined iii,  394 

Origin  of iii,  394 

Use  of  the  remedy iii,  395 

How  far  discretionary iii,  395 

For  irregularities ^ iii,  396 

Want  of  due  notice  of  trial  a  ground  for iii,  396 

What  will  be  deemed  a  waiver  of  the  defect. , iii,  396 

Unfair  selection  of  jury  a  ground  for iii,  397 

Unintentional  mistakes  in  selecting  jury  do  not  give  party  a  right 

to iii,  397 

The  fact  that  jufor  was  an  alien  does  not  confer  a  right  to  a  new 

trial  in  the  absence  of  proper  challenge iii,  397 

Relationship  of  juror  to  successful  party  not  a  ground  for iii,  397 

Insanity  of  juror  a  ground  for iii,  398 

What  misbehavior  of  prevaiUng  party  a  ground  for iii,  398 

Evidence  given  jury  after  leaving  bar,  when  a  ground  for iii,  398 

Misconduct  of  jury  a  ground  for iii,  399 

Agreeing  upon  verdict  by  lottery  a  ground  for iii,  399 

Jurors  eating  or  drinking  at  expense  of  prevailing  party  a  ground 

f or  . . '. iii,  399 

Separation  of  jury  without  consent  of  court  not^er  se  a  ground  for,  iii,  400 

Vol.  VI. —108 
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Party  must  show  affirmatively  that  he  has  heen  prejudiced  by  mis- 
conduct of  jury  to  obtain iii,  399 

On  the  merits iii  400 

New  trials  on  the  merits  liberally  granted iii,  400 

Power  of  supreme  court  to  grant iii,  400 

Discretionary  power  to  grant,  not  reviewable iii,  400 

One  of  several  defendants  cannot  obtain iii,  400 

Not  granted  for  part  of  the  cause  of  action iii,  400 

May  be  granted  as   to   one  of  several  defendants  in  action  for 

tort iii,  400 

Absence  of  material  witness  rarely  a  ground  for iii,  401 

Neglect  of  agent  or  attorney  not  a  ground  for iii,  401 

Erroneous  refusal  of  motion  to  postpone,  a  ground  for iii,  401 

Surprise  on  the  trial,  when  a  ground  for iii,  401 

Not  granted  where  surprise  could  have  been  reasonably  anticipated,  iii,  402 

Surprise  must  be  as  to  matter  of  fact  to  entitle  party  to iii,  403 

Will  be  granted  where  verdict  is  against  law iii,  403 

Verdict  against  evidence  a  ground  for iii,  403 

On  report  of  referee  when  contrary  to  evidence iii,  403 

On  verdict  of  jury  unsupported  by  evidence '  iii,  404 

Verdict  for  defendant  in  actions  for  penalty,  slander,  libel,  etc.,  not 

disturbed  though  against  weight  of  evidence iii,  404 

What  disregard  of  evidence  will  demand  new  trial  where  there  is 

a  conflict  of  testimony iii,  405 

Disregard  of  express  charge  of  court  a  ground  for iii,  405 

Error  in  charge,  to  possible  prejudice  of  party,  a  ground  for iii,  405 

Ambiguous  charge,  calculated  to  mislead,  a  ground  for iii,  406 

Submitting  to  jury  a  question  not  put  in  evidence,  a  ground  for  . .  iii,  406 

Taking  proper  question  from  jury  a  ground  for iii,  406 

Improper  charge,  not  affecting  verdict,  no  ground  for iii,  406 

Expression  of   opinion  by  court  on  matter  of  fact  not  per  se  a 

ground  for iii,  406 

Misapprehension  and  misdirection  of  court  as  to  material  facts  a 

ground  for iii,  407 

Eefusal  to  charge  on  important  point  a  ground  for iii,  407 

Omission  to  charge,  when  not  requested,  no  ground  for iii,  407 

Nonsuit,  improperly  granted,  a  ground  for iii,  407 

Refusal  to  nonsuit,  when,  and  when  not,  a  ground  for iii,  407 

Admission  of  improper  evidence,  under  objection,  when  a  ground 

for iii,  408 

When  admission  of  improper  evidence  not  a  ground  for iii,  40& 

Eejection  of  proper  evidence,  to  possible  prejudice  of   defeated 

party,  a  ground  for iii,  410 

Excessive  damages,  when  a  ground  for iii,  411 

Rarely  granted  for  excessive  damages  in  actions  for  personal  in- 
juries   iii,  411 

Rarely  granted  for  excessive  damages  in  actions  for  slander,  libel, 

assault  and  battery,  malicious  prosecution,  seduction,  crim  con,  etc.,  iii,  411,  412 

Inadequate  damages,  in  rare  cases,  a  ground  for iii,  413 
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Motion  for,  on  ground  of  inadequate  damages,  may  be  made  on 

judge's  minutes ; . . .  iii,  414 

Verdict  rendered  on  testimony  of  perjured  witness  a  ground  for . .  iii,  414 

When  error  of  witness  in  giving  testimony  will  authorize iii,  415 

Improper  exercise  of  discretion  by  court,  when  a  ground  for  ....  iii,  415 

When  authorized  on  ground  of  newly-discovered  evidence iii,  418 

Newly-discovered  evidence,  when  not  a  ground  for  iii,  416 

Rule,  as  to  granting,  on  ilewly-discovered  evidence,  not  well  de- 
fined    iii,  417 

No  appeal  from  order  granting  or  refusing  new  trial  on  ground  of 

newly-discovered  evidence iii,  417 

When  granted  in  ejectment iii,  414 

Time  in  which  new  trial  may  be  had  in  ejectment iii,  418 

Statutory  right  to  new  trial  in  ejectment  still  existing iii,  418 

Eeal  actions  in  which  statutory  right  to  new  trial  is  not  given iii,  418 

Number  of  new  trials  in  ejectment  not  limited iii,  419 

On  consent,  not  a  matter  of  right iii,  419 

In  equity  cases  iii,  419 

Proceedings  to  obtain  new  trial  iii,  420 

Proceedings  at  common  law iii,  420 

Proceedings  under  the  Code iii,  421 

Proceedings  to  obtain  new  trial  in  jury  cases iii,  421 

Motion  for  new  trial  under  sections  264,  265  of  the  Code,  author- 
ized only  where  trial  has  been  by  jury iii,  421 

Eight  to  new  trial  not  barred  by  remedy  by  appeal iii,  421 

Motion  for  new  trial  after  verdict,  how  made iii,  421 

Proceedings  to  obtain,  where  trial  is  by  court iii,  421 

Eeview  of  decision  of  judge,  on  the  merits,  prior  to  1867 iii,  421 

Eeview  of  interlocutory  decision  of  judge  on  a  trial  of  issue  of  fact 

by  motion  for iii,  422 

Effect  of  amendment  of  section  268,  in  1867 iii,  422 

When  granted  on  minutes  of  court iii,  423 

Motion  on  the  minutes  must  be  made  at  trial  term  or  circuit iii,  423 

Motion  when  to  be  made  on  case  or  exceptions iii,  424 

Form  and  contents  of  case  on  motion  for , .  iii,  424-428 

What  exceptions  are  available  on  a  motion  for  a  new  trial iii,  429 

Time  for  taking  exceptions iii,  429 

Amendments  to  case,  how  and  when  made  . . .  i iii,  430 

Settlement  of  case iii,  431 

Waiver  of  objections  to  case  or  amendments iii,  431 

Discretionary  powers  of  judge  on  settlement  of  case iii,  431 

Settlement  of  case  a  judicial  act iii,  432 

Mandamus  will  lie  to  compel  settlement  of  case iii,  432 

Ee-settlement,  how  procured  iii,  432 

Filing  case,  when  settled iii,  433 

Motion  on  judge's  minutes,  where  made iii,  433 

Motion  on  case  or  exceptions,  where  made ~.  iii,  433 

When  motion  must  be  made  at  general  term iii,  433-435 

When  motion  must  be  made  at  special  term iii,  434 
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Motion  may  be  made  after  entry  of  judgment iii,         435 

Motion,  how  made iii,         436 

Stay  of  proceedings  until  hearing iii,         436 

Who  may  grant  stay,  and  for  what  time iii,         436 

In  what  cases  motion  for  new  trial  may  be  made  on  affidavits  alone,  iii,         437 
What  affidavits  may  and  what  may  not  be  received  to  impeach 

verdict  of  jury « iii,  437-439 

Affidavits  of  jurors  admissible  to  sustain  verdict  .' iii,   '      439 

Notice  of  motion  for  new  trial iii,         439 

Opposing  motion  for  new  trial iii,         439 

Practice  on  the  hearing  of  a  motion  for  new  trial iii,         439 

Placing  cause  on  the  calendar iii,         440 

Entry  of  decision  of  motion iii,         440 

Effect  of  granting  new  trial iii,         440 

Costs,  where  new  trial  is  granted iii,         441 

Vacating  order  denying  new  trial iii,         442 

Proceedings  after  verdict  on  feigned  issue iii,         442 

Proceedings  if  new  trial  granted iii,  441,  442 

Second  or  other  new  trial iii,         443 

Third  trial,  when  granted iii,         443 

Appeal  from  order  granting  or  refusing iii,          443 

Appeal,  where  and  how  heard iii,         444 

When  a  new  trial  will  be  denied iii,         444 

Denial  of  motion  founded  on  improper  admission  of  testimony. . .  iii,  444,  445 

Denial  where  reason  of  decision  wrong,  but  decision  right iii,         444 

Denial  where  parties  consent  to  deduct  excess  of  damages iii,  445,  448 

Objections  not  taken  below  not  available  on  motion  for  new  trial,  iii,         445 
Objections  which  could  not  have  been  obviated  if  raised  below, 

when  available ^ ,  . iii,         446 

New  trial  not  granted  to  correct  harmless  errors iii,  446 

Error  which  may  have  been  prejudicial,  a  ground  for iii,         447 

Where  amount  of  controversy  trivial,  new  trial  denied iii,         447 

When  new  trial  will  be  denied  in  action  for  penalty iii,         447 

Motion  of  defendant  denied,  where  defense  is  unconscionable .  iii,         448 

Costs  on  new  trial  (See  Costs) iii,  441—448 

Preparing  case  for  court  of  appeals iii,        449 

Appeal,  when  advisable  from  order  granting  or  refusing iii,         449 

Case,  how  prepared  for  court  of  appeals iii,         450 

Settlement  of  case iii,         450 

Stay  of  argument  of  appeal  to  move  for  resettlement iii,         451 

Contents  of  case  on  appeal  to  court  of  appeals iii,         451 

When  ordered  on  reversal iv,  235,  315,  343 

Appeal  to  court  of  appeals  from  orders  granting  or  refusing iv,  257-259 

Appeals  to  the  general  term  from  orders  granting  or  refusing  ....  iv,  320,  342 

Motion  for,  in  county  court iv,         342 

Review  of  order  denying,  on  appeal  from  judgment iv,         343 

Before  a  justice  of  the  peace iv,        482 

Before  a  justice,  may  be  ordered  by  county  court iv,         482 

Before  what  justice  a  new  trial  may  be  ordered iv,         482 


GENERAL  INDEX. 


861 
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New  issue  must  be  joined  for iv,  483 

Authority  for  justice  to  proceed  with iv,  483 

How  heard  and  decided iv,  483 

Coiitents  of  order  granting iv,  483 

Service  of  order  for iv,  484 

In  county  court  on  appeal  from  justice's  court iv,  493 

General  considerations , iv,  493 

In  what  cases  a  new  trial  may  be  had iv,  495 

Right  to,  not  absolute iv,  495 

What  determines  the  right  to iv,  495 

Eeturn  indispensable  before iv,  496 

What  is  to  be  returned iv,  496 

Evidence  or  exceptions  as  to  its  admission  or  rejection  need  not  be 

returned iv,  496 

Preliminaries  to  notice  of  trial iv,  496 

Motion  to  dismiss  appeal iv,  496 

Objections  to  jurisdiction  of  justice iv,  497 

Procuring  amended  return iv,  497 

Notice  of  trial iv,  497,  498 

Evidence  of  service  of  notice  of  trial iv,  499 

Note  of  issue iv,  499 

Offer  of  judgment iv,  499-509 

(See  Offer  of  Judgment.) 

Preparation  for  trial iv,  509 

Procuring  evidence iv,  510 

Subpoenaing  witnesses iv,  511 

Practice  on  the  trial iv,  511 

Amendment  of  the  pleadings iv,  511 

Motion  for  new  trial  on  case  or  exceptions iv,  512 

Amount  of  verdict  and  its  effect  upon  questions  of  cost iv,  512 

Judgment  where  new  trial  is  had  in  county  court iv,  561 

Costs  on  new  trial  in  the  county  court iv,  565 

New  trial,  in  ejectment v,    16,    21 

NEW  TOEK: 

Proceedings  on  appeals  from  district  and  marine  courts  in iv,  402 

Execution  on  judgment  against  city  of iv,  8 

Who  may  issue  execution  on  judgment  of  inferior  court  in iv,  13 


NEXT  FRIEND: 

Next  friend,  for  infant  in  partition. 


V,   37,    38 


NIGHT : 

Service  of  summons  in i.  509 

Making  arrest  in  civil  action ii  655 

Receiving  verdict  i,  228 

mSIPRIUS: 

Early  courts  of ■.  i,  292 

Circuits  are  nisiprius  terms i,  315 

Trial  at,  in  old  practice i,  426 
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What  motions  are iv,  571 

NON-IMPRISONMENT  ACT : 

Practice  as  to  arrest  before i,  588 

Exemption  from  arrest  under  act i,  590 

When  arrest  may  be  made  under  act i,  605-608 

When  liable  to  arrest  under i,  605 

For  breach  of  promise  to  marry i,  605 

For  fines  and  penalties i,  605 

For  money  collected  by  public  officer i,  605 

For  misconduct  in  office i,  605 

For  misconduct  in  professional  employment i,  606 

For  non-payment  of  costs i,  606 

Arrest  must  be  in  suit  pending  or  on  judgment i,    •     606 

Grounds  authorizing  arrest i,  607 

Nature  of  remedy  given  by vi,  97 

The  "  Stilwell  act," vi,  97 

Not  abolished  by  Code , vi,  97 

When  an  arrest  may  be  had  under  the  act vi,  98 

In  actions  pending vi,  98 

On  jadgment vi,  98 

Essential  preliminaries  to  proceeding vi,  98 

Proceedings  to  obtain  arrest  of  debtor vi,  99 

Affidavit  on  application  before  judgment vi,  99 

What  particulars  to  be  established  by vi,  99 

Plain  case  to  be  made  out vi,  99,  lOO 

Forms  of  affidavits vi,  100, 101 

Application,  where  made vi,  101 

Warrant  of  arrest  and  its  execution vi,  101 

Form  and  contents  of  warrant vi,  101 

To  whom  directed vi,  101 

Affidavits  to  accompany  warrant vi,  101 

Form  of  warrant vi,  102 

How  executed vi,  102 

Proceedings  on  appearance  or  debtor vi,  103 

Controrerting  charge vi,  103 

How  controverted vi,  103 

Examination  of  debtor  and  witnesses vi,  103 

Authority  of  officer  to  subpoena  witnesses vi,  103, 104 

Form  of  subpoena '. vi,  104 

Adjournments vi,  104 

Defendant's  bond  on  adjournment vi,  104 

Form  of  bond vi,  105, 106 

Committing  defendant  to  jail vi,  106 

Form  of  commitment vi,  107 

Proceedings  by  debtor  to  avoid  commitment vi,  107 

By  payment  of  debt,  or  giving  security vi,  107 

By  assignment  or  security  to  assign  vi,  107 

By  security  not  to  assign,  etc vi,  107 

Custody  of  debtor vi,  107, 108 
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NON-IMPRISONMENT  AC'S  —  Continued. 

Proceedings  by  debtor  to  obtain  discharge 

Petition  for  discliarge 

What  facts  must  be  set  forth 

Inyentory  and  account 

Affidavit  to  be  annexed 

Notice  of  application 

Opposing  petition 

Adjournments 

N bt  to  exceed  thirty  days 

Appointment  of  assignee  and  discbarge  of  debtor 

Bigbts  and  powers  of  assignee 

GrENERAIi   PROVISIONS 

What  provisions  of  statute  applicable 

Fees  and  costs 

To  what  property  act  applies 

Action  on  bond 

How  far  applicable  to  justices'  courts 

Punishment  for  removing .  or  secreting  property 

NON-JOINDER  OS"  PARTIES : 

•     Non-joinder  of  defendants,  remedy  for 

Misjoinder  of  defendants,  remedy  for 

Non-joinder  of  plaintiffs,  remedy  for 

NON-JUDICIAL  DATS : 

What  are  such 

NON-RESIDENT : 

May  obtain  attachment  against  debtor 

When  defendant  a  foreign  corporation,  attachment  may  be  granted 

only  in  certain  cases 

May  assign  demand,  and  assignee  may  obtain  attachment 

Ne  exeat  may  issue  against  

Plaintiff  may  be  compelled  to  file  security  for  costs 

Assignment  of  demand  by,  will  not  affect  the  right  of  defendant  to 

security  for  costs 

May  be  subpoenaed  as  a  witness  when  passing  through  the  State . . 
Service  of  papers  and  notices  on. 

NON-RESIDENT  PARTIES: 

Action  by  non-resident  plaintiff 

Non-resident  defendant,  how  sued; 

When  joined  as  defendants 

When  Uable  to  arrest 

Actions  for  torts  by  citizens  of  other  States , 

Jurisdiction  of  New  York  superior  court  over 

Of  New  York  common  pleas  over 

Of  the  county  court  over - 

Required  to  give  security  for  costs 

NONSUIT : 

May  be  voluntary  or  compulsory 

Mode  of  obtaining  a  voluntary  nonsuit 
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Mode  of  obtaining,  under  former  practice iii,  157 

Appeal  will  not  lie  from  judgment  rendered  on  voluntary iii,  157 

Compulsory  nonsuit,  when  authorized iii,  157 

Compulsory  nonsuit  may  be  granted  on  defendant's  testimony.. .  iii,  158 

Facts  must  be  clear  to  authorize iii,  159 

Uncontradicted  testimony  cannot  be   disregarded    and    nonsuit 

ordered iii,  159 

Must  be  denied  if  plaintiff  entitled  to  recover  any  thing iii,  160 

Evidence  for  plaintiff  which  has  been  striclien  out,  no  bar  to. . .  .  iii,  160 
Plaintiff  may  be  nonsuited  as  to  one  cause  of  action  and  recover 

as  to  another iii,  160 

Plaintiff  may  be  nonsuited  as  to  one  of  several  defendants  and 

recover  as  to  the  rest iii,  160 

When  motion  for  nonsuit  may  be  made iii,  161 

Grounds  for  motion  must  be  distinctly  stated iii,  161 

Decision  of  motion  for iii,  162 

When  the  motion  for  a  nonsuit  must  be  granted iii,  162 

When  the  motion  for  nonsuit  should  be  denied iii,  163 

Effect  of  granting  a  nonsuit iii,  163, 407 

Power  of  referee  to  grant iii,  297 

New  trial  ordered  when  nonsuit  improperly  granted iii,  407 

Denial  of  motion  for,  when  a  ground  for  new  trial iii,  407 

Appeal  from iv,  373,  374 

NOTARIES: 

May  act  as  commissioner's  of  deeds i,  255 

NOTARIES  PUBLIC: 

Proceedings  of,  how  proved iij  647 

Entries  and  memoranda  by,  when  admissible  in  evidence ii,  647 

Certificate  of  protest,  when  admissible  in  evidence ii,  647 

NOTE  OF  ISSUE: 

Form  and  contents  of iii,  39,   40 

Duty  of  clerk  on  filing iii,  39,   40 

When  filed ; . . .  iv,  311,  333,  339,  344,  363,  457 

Form  of iv,  311,  457,  458,  499 

NOTES: 

When  transfer  of,  may  be  restrained • ii,  29 

Fraud  in  obtaining,  a  ground  for  restraining  transfer. ii,  29 

Illegal  consideration  of,  a  ground  for  restraining  transfer ii,  29 

How  attached -. ii,  169 

Pleadings  in  actions  on ii,  327 

Protest  of,  how  proved ii,  647 

How  proved ii,  651 

Parol  evidence  of  lost  note  admissible ii,  651 

Bond  of  indemnity  necessary  to  a  recovery  on  a  lost  negotiable 

note ii.  651 

NOTICE: 

Notice  to  be  inserted  in  sumnions,  as  to  judgment  or  relief i,  474 

Notice  must  be  definite  and  under  one  form  only i,  480 
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NOTICE  —  Continued. 

Notice  of  time  and  place  to  serve  answer 

Notice  where  complaint  is  not  served 

Notice  before  action,  when  necessary 

Notice  of  surrender  of  principal  by  bail 

Of  application  for  injunction 

General  rule  as  to  notice  of  motion 

Of  motion  for  injunction  to  suspend  business  of  corporation 

Of  motion  for  injunction  must  be  given  after  answer 

Of  application  for  injunction  against  State  officers 

Accompanying  attachment  of    goods  incapable   of  manual   de- 

hvery ii, 

Of  application  to  vacate  attachment,  when  necessary  . . .' ii, 

Of  motion  for  discharge  of  attachment  on  security  not  necessary,  ii, 

Of  application  for  appointment  of  receiver ii. 

To  quit,  receiver  may  give ii. 

Of  application  for  writ  of  ne  exeat • ii, 

When  and  Iiow  pleaded ii. 

When  notice  should  be  pleaded ii. 

How  notice  should  be  pleaded ii, 

Of  motion  for  a  discovery ii. 

Of  motion  to  consolidate  actions ii, 

Of  motion  to  change  place  of  trial ii. 

Of  motion  for  a  deposit  in  court ii. 

To  produce  documents  on  the  trial ii. 

Of  sale  in  foreclosure iii. 

Of  judgment iii, 

Notice  of,  no  personal  claim  in  partition v, 

Notice  of  sale  in  partition v, 

Notice  of,  no  personal  claim  in  foreclosure v. 

Notice  of  foreclosure v. 

Notice,  service  of . , v. 

Notice,  publication  of v, 

NOTICE  IN  SUMMONS : 

G-eneral  rules  as  to 

Eule  as  to  subdivision  two 

Rule  as  to  subdivision  one 

Decisions  relating  to  subdivision  one 

Decisions  relating  to  subdivision  two 

Notice  must  be  definite  and  under  one  form  only 

Notice  of  time  and  place  to  serve  answer 

Notice  of  pendency  of  action , 

Variance  between  summons  and  complaint 

Notice  when  complaint  is  not  served 

Notice  of  no  personal  claim 
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NOTICE  OP  NO  PERSONAL  CLAIM: 

When  such  notice  is  proper 

Contents  of  notice 

Effect  of  notice 
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Fees  for  serving i,  494 

General  rules  as  to iii,  24 

When  Indispensable iii,  24 

New  notice  must  be  given  for  each  circuit iii,  25 

English  practice  as  to iii,  25 

Who  may  give iii,  6,  26 

By  whom  given  where  there  are  several  defendants iii,  26,  215 

To  whom  given iii,  27,  215 

When  given iii,  6,  28,  215,  228,  284 

Time  in  which  to  make  personal  service  of iii,  28 

Time  in  which  to  make  service  by  mail iii,  28,  29 

Effect  of  giving  notice  before  right  to  amend  has  expired iii,  28 

Time  to  give,  in  actions  for  divorce iii,  28 

For  what  term  given iii,  29 

For  what  day  of  the  term  given iii,  29 

Must  be  given  for  adjourned  circuit iii,  29 

Short  notice  of  trial,  when  allowed iii,  29 

Eules  as  to  short  notices  of  trial iii,  30 

Effect  of  omission  to  give iii,  30 

Effect  of  irregular  or  insufficient  notice iii,  31,  396 

Remedy  against  defective  notice iii,  31 

Waiver  of  defects  in iii,  31 

Plaintiff  must  move  cause  if  noticed iii,  32 

Contents  of  notice  by  defendant iii,  32 

When  notice  cannot  be  properly  given iii,  32 

Eequisites  of iii,  33 

Sufficiency  of,  how  determined iii,  33 

Examples  of  sufficient  notice iii,  33,  34 

Service  of iii,  27,  35 

Effect  of  service  of iii,  36 

Renewing iii,  36,  37 

Countermanding iii,  37 

Time  and  mode  of  countermanding  notice iii,  37 

Effect  of  countermanding iii,  37,  38 

Costs  where  notice  is  countermanded iii,  37,  38 

Proof  of  service  of iii,  39 

Want  of  due  notice,  a  ground  for  new  trial iii,  396 

To  sheriff  to  return  execution iv,  26 

Of  redemption iv,  110 

To  judgment  debtor  of  examination  of  his  debtor iv,  157 

Of  entry  of  judgment  iv,  219 

Of  security  on  appeal iv,  225 

Of  exception  to  sureties iv,  274 

Of  justification  of  sureties iv,  226,275 

To  justice  to  make  return iv,  432 

Notices  in  general iv,  616 

General  classification  of, iv,  616 

Requisites  of iv,  617 

Time  for  publication  of,  how  computed ' iv,  617 
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Service  of iv,  617 

(See  (Service.) 

In  what  cases  service  is  necessary iv,  617 

When  notice  may  be  served  on  an  attorney iv,  617 

When  notice  should  be  served  on  the  party iv,  617 

When  notices  may  be  served  on  the  clerk iv,  618 

Service  on  the  sheriff iv,  618 

Mode  of  service iv,  618 

Personal  service  of iv,  618 

Service  by  mail ; iv,  619 

Service  on  non-residents  and  absentees . .  • , iv,  619 

Time  of  service  of iv,  620 

Extending  time  for  service  of iv,  620 

Service,  when  complete iv,  621 

Proof  of  service iv,  622 

Of  appeal iv,  220,  269,  332,  350,  371,  381,  400,  675 

Nature  and  object  of  notice  of  appeal iv,  220,  371, 381 

Eorm  and  contents  of ,  iv,  221 

Must  be  in  writing iv,  221, 381 

Service  of  case,  when  equivalent  to iv,  221 

Amendment  of  notice  of  appeal iv,  222 

Service  of  the  notice iv,  223 

Effects  of  irregularity  in  the  service iv,  224 

Of  appeal  to  the  court  of  appeals iv,  269 

Of  appeal  to  the  general  term iv,  332 

From  surrogates'  courts iv,  350 

Of  appeal  to  the  county  court iv,  381 

Contents  of  notice  of  appeal  to  county  coiu:t iv,  382 

Must  state  grounds  of  appeal  iv,  382 

How  grounds  of  error  ought  to  be  stated  in iv,  385 

Consequences  of  defective  statement iv,  389 

Must  be  returned  iv,  395 

Defective  or  irregular  service  of iv,  395 

Time  of  serving iv,  398 

Mode  of  service iv,  400 

Of  argument iv,  280,  310,  334,  344,  362, 457 

On  appeal  to  court  of  appeals iv,  280 

On  appeal  to  the  general  term iv,  310,  334, 344,  362 

On  appeal  to  the  county  court iv,  457 

Of  motion  (See  Motions) iv,  595,  638 

When  motion  must  be  on  notice iv,  595 

Requisites  of  notice  of  motion iv,  695 

Must  be  in  writing iv,  595 

How  entitled iv,  595 

Length  of iv,  595 

Statement  of  grounds  of  motion iv,  596,  638 

Reference  to  moving  papers iv,  696 

Statement  of  relief  demanded iv,  596 

Demand  for  costs  of  motion iv^  696 
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Service  and  general  form  of  notice  of  motion iv,  597 

Of  sale iv,  72 

Of  sale  of  personal  property  under  execution iv,|  72 

Of  sale  of  real  property iv,  75 

What  is  a  suflScient  notice  of  sale iv,  76 

Of  trial iv,  497 

Of  new  trial  in  the  county  court iv,  497 

/ 
NUISANCE  (See  Abatement  of  Nuisance) : 

Abatement  of  nuisances i,  75 

Private  nuisances i,  76 

Public  nuisances i,  77 

Plaintiffs  in  actions  to  restrain i,  111 

What  constitutes  a ii,   19,   20 

When  an  injunction  will  be  granted  to  restrain ii,     19-21 

When  city  railroad  is  a  nuisance  per  se ii,   20,    37 

Who  may  obtain  injunction  to  restrain ii,  20 

When  a  bridge  may  be  restrained  as  a ii,  39 

Eemedt  against,  prior  to  Code , v,  276 

When  action  would  lie v,  276 

Two  remedies  allowed v,  276 

Action  on  case v,  276 

Writ  of  nuisance v,  276 

Action  for  common  nuisance v,  276 

Eight  of  action  for  private  nuisance v,  276,  277 

Nature  of  relief  obtainable v,  277 

By  action  on  case v,  277 

By  writ  of  nuisance v,  277 

Bill  to  restrain  nuisance v,  277 

Remedy  under  the  Code v,  277 

Remedy  how  far  affected  by v,  277 

Writ  of  nuisance  abolished v,  277 

Action  under  Code  substituted v,  277 

Remedy  to  restrain  nuisance  still  exists v,  277 

When  the  action  lies - v,  278 

Definition  of  nuisance v,  278 

What  will  sustain  action v,  278 

Owner  need  not  be  driven  from  dwelling v,  278 

Illustrations  given v,  278 

Action  will  lie  where,  no  malicious  intent v,  278 

Burning  fallow  land v,  279 

Obstructions  in  rivers v,  279 

Action  for  public  nuisance v,  279 

Who  may  bring v,  279 

How,  and  when  commenced v,  279 

G-overned  by  the  rules  of  the  Code v,  279 

Defendant  must  be  notified  of  nuisance v,  279 

Need  not  prove  request  to  abate  it v,  279 

Form  of  notice  or  request v,  279, 280 

Parties  to  action v,  280 
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Joinder  of  plaintiffs v,  280 

Defendant  sued  alone,  or  with  others  v,  280 

Action  to  abate  nuisances,  who  plaintiff v,  280 

Against  whom  to  be  brought v,  280 

Equitable  action,  to  abate  public  nuisance v,  280 

Pleadings , v,  280 

What  complaint  must  contain v,  280 

Eelief  asked  for v,  280,  281 

Amendment  of  complaint v,  281 

What  may  be  set  up  in  answer v,  281 

Trial v,  281 

When  jury  may  be  demanded v,  281 

Discretion  of  court  as  to v,  281 

Waiver  of  jury  trial v,  281 

When  defendant  wiU  be  regarded  as  having  waived v,  281 

Findings  of  court  to  stand  in  place  of  verdict v,  281 

Judgment ; v,  282 

What  judgment  may  be  given v,  282 

Measure  of  damages v,  282 

Judgment,  how  enforced v,  282 

By  execution    v,  282 

By  proceedings  as  for  contempt v,  282 

Proceedings,  on  default v,  282 

Writ  of  inquiry  to  sheriff v,  282 

Provisional  remedies v,  282 

In  what  cases  allowed v,  282 

NUMBROTJS  PARTIES: 

Joinder  of  plaintiff,  where  parties  numerous i,  117 

Joinder  of  defendants i,  134 

NULLITIES : 

Answers  served  after  expiration  of  statutory  time  are ii,  432 

Defective  answers  cannot  be  treated  as ii,  432 

What  are iv,  629,  631 

Not  amendable v,  642 


o. 

OATHS : 

Power  of  referee  to  administer iii,  289 

Oath  of  witness,  on  reference iii,  295 

Of  commissioners,  in  partition v,  95 

Of  commissioners,  in  dower v,  165 

OBJECTIONS: 

Raising  or  waiving  questions  of  jurisdiction i,  47 

May  be  interposed  at  any  time  when  no  jurisdiction i,  45 

How  taken  as  to  limitation  of  action ' . .  i,  65 

How  taken  as  to  non-joinder  and  misjoinder  of  plaintiffs i,  119 
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How  taken  as  to  non-joinder  and  misjoinder  of  defendants i,  139 

When  -waived  by  appearance i,  560 

Waiver  of,  as  to  bail i,  684 

Object  of,  to  lay  foundation  for  exceptions iii,  202 

To  the  reception  of  incompetent  evidence,  v^hen  taken iii,  204 

To  be  available  must  be  taken  at  first  opportunity iii,  203, 445 

Which  could  have  been  obviated  below  cannot  be  taken  for  the 

first  time  on  appeal iii,  204, 445 

How  taken iii,  204 

Must  be  accompanied  with  statement  of  grounds iii,  205 

No  ground  of  objection  available  which  is  not  stated iii,  205 

Waiver  of iii,  207 

Not  considered  an  appeal  when  not  raised  below iv,  230,  231,  549 

Preliminary  objections  not  considered  on  appeals  from  orders  ....  iv,  335 

OFFER  OF  JUDGMENT : 

When  it  may  be  made i,  585 

OFFICERS : 

When  they  may  maintain  replevin i,  715 

(See  Ihe  Various  Names  of  Officers.) 

Of  corporations  may  be  appointed  receivers ii,  223 

Of  insolvent  corporation  cannot  be  receiver  of  corporation ii,  225 

Of  corporation  must  disclose  fact  of  service  of  notice  of  applica- 
tion for  receiver ii,  227 

Of  corporations,  verification  of  pleadings  by ii,  342 

What  officers  exempt  from  jury  duty iii,  96-99 

Fees  of iii,  500 

Costs  on  appeal  where  the  successful  party  is  a  public  officer iv,  565 

OFFICERS,  OR  AGENTS  OF  CORPORATIONS  OR  BANKS: 

When  liable  to  arrest i,  619 

Actions  against,  when  commenced i,  66 

OFFICERS  OP  COURTS  OF  RECORD: 

When  exempt  from  arrest i,  597 

(For  duties  and  powers,  See  Names  of  Various  Offers.) 

OFFICERS  OF  UNITED  STATES: 

Not  restrained  by  a  mandamus  from  State  court i,  298 

Of  United  States  supreme  court i,  257 

Of  United  States  circuit  court i,  260 

.Of  United  States  district  court i,  263 

When  exempt  from  arrest i,  592-594,  595 

Officers  in  United  States  service  may  take  affidavits .' i,  259 

OFFER : 

Offer  of  judgment ii,  405 

Effect  of ii,  405 

Proceedings  on ii,  405 

When  made ii,  405 

To  LIQUIDATE  DAMAGES ii,  588 

When,  and  in  what  cases,  offer  may  be  made ii,  588 
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In  actions  on  contract ii,  588 

Must  be  made  on  answering ii,  588 

Form  and  contents  of  offer ii,  588 

Proceedings  subsequent  to  offer ii,  588 

Effect  of ii,  589 

Wlien  accepted  . : ii,  589 

"When  not  accepted ii,  589 

Judgment  on iii,  672-682 

Nature  of  proceeding iii,  672 

In  what  cases  and  at  what  stages  judgment  may  be  taken  on iii,  673 

By  whom  made iii,  673 

How  made iii,  675 

Proceedings  subsequent  to iii,  677 

To  compromise  by  plaintiff iii,  681 

OFFER  OP  JUDGMENT : 

Offer  to  correct  the  judgment  appealed  from iv,  408 

General  view  of  the  proceeding iv,  408 

When  and  how  the  offer  should  be  made iv,  408 

Form  and  service  of  the  offer ! . . .  .  iv,  413 

Time  and  mode  of  acceptance iv,  408,  414 

Effect  of  offer  and  acceptance  iv,  408 

Effect  of  failure  to  make iv,  409 

Effect  of  non-acceptance  of iv,  409 

Statement  in  notice  of   appeal  of  the  particulars  in  which  the 

judgment  should  be  more  favorable iv,  409-411 

OFFICIAL  BONDS: 

Leaive  to  issue  execution  on  judgment  recovered  on iv,  & 

OLD  PRACTICE: 

How  far  retained ■ i,  441 

Judiciary  act  of  1847 i,  441 

Old  practice  expressly  retained i,  442: 

Obsolete  practice  and  rules i,  443 

Value  of  the  old  practice i,  443 

ONE  SUING  FOR  MANY(  See  Numerous  Parties) : 

When  this  may  be  done i,  117 

OPERATION  OF  LAW: 

Redress  by i,  82 

ORDER: 

Of  injunction,  requisites  and  form ii,  99 

Of  injunction,  how  and  when  served ii,  106 

Of  injunction,  how  enforced ii,  108 

Vacating  injunction ii,  119 

By  court  appointing  receiver ii,  230 

Appointing  receiver  upon  report  of  referee ii,  233 

By  referee  a'ppointing  receiver ii,  235 

Directing  deposit  of  money  in  court ii,  267,  268,  598 

To  satisfy  part  of  demand  admitted  to  be  due ii,  269,  271,  593 
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Order  of  ne  exeat ii,  278 

For  a  discovery ii,  546 

For  a  further  discovery ii,  649 

Vacating  order  for  a  discovery ii,  550 

For  inspection  of  books  and  papers ii,  553 

To  consolidate  actions ii,  5.60 

To  file  security  for  costs ii,  573,  575 

Changing  place  of  trial ii,  629 

Of  discontinuance ii,  606 

Proof  of  judge's  order ii,  646 

Distinction  between  judgment  and  order iii,  571, 594 

Defined  and  classified iii,  571 

Application  for  special  order  or  decree iii,  571 

Application  for  special  order,  when  and  where  made iii,  572 

Procuring  and  settling  order iii,  573 

Form  of  order iii,  574 

Judgment  on iii,  696 

Definition  and  nature  of iv,  572 

"What  are  ex  parte  orders '. iv,  572 

Distinction  between  orders  and  judgments iv,  572 

"When  decision  of  demurrer  is  an  order iv,  573 

On  consent iv,  573 

Signature  of  judge  necessary  to  orders  made  out  of  court iv,  573 

Papers  on  which  to  apply  for  (See  Affidavits,  etc.) iv,  574r-586 

Practice  on  application  for v,  587-592 

Proceedings  to  obtain  orders  (See  Motions) iv,  592 

Who  may  make  application  for iv,  592 

Where  application  for  orders  should  be  made iv,  592 

At  what  term  to  apply  for , iv,  593 

At  what  time  to  apply  for iv,  ■    594 

When  the  application  may  be  ea;  parte '  iv,  595 

When  the  application  must  be  on  notice iv,  595 

Requisites  of  a  notice  of  motion iv,  595 

When  granted  on  order  to  show  cause iv,  598 

When  an  order  to  show  cause  may  be  granted iv,  598 

Stay  of  proceedings  for  the  purposes  of  motion iv,  599 

Moving  papers iv,  601 

Preparation  to  oppose  application  for iv,  602 

Consent  to  entry  of  order,  when  proper iv,  602 

Hearing  of  application  for , : iv,  603 

Referring  motion iv,  604 

Decision  of  motion iv,  605 

The  order  and  proceedings  thereon iv,  605 

By  whom  drawn  up iv,  605 

Settling  terms  of iv,  606 

Submitting  draft  to  adverse  party iv,  606 

Settlement  before  judge iv,  606 

Correcting  form  of iv,  606 

Any  party  in  interest  may  enter. iv,  606 
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Amount  of  costs  should  be  stated  in iv,  606 

Entry  of iv,  606 

Mc  parte  order  need  not  be  entered iv,  606 

Must  be  entered  in  county  where  venue  is  laid iv,  606 

Filing  motion  papers  with  order  entered iv,  606 

Service  of iv,  606 

Must  be  entered  and  served  before  party  can  have  any  benefit 

under  it iv,  606 

General  form  of iv,  606 

Form  of  orders  granted  on  petitions iv,  607 

What  defects  of  form  do  not  vitiate  the  order iv,  607 

Proceedings  on  default iv,  607 

Dismissal  on  default  of  moving  party iv,  607 

Granting  order  on  default  of  opposing  party iv,  608 

EeUef  fi'om  default iv,  608 

Conditional  orders iv,  608 

Peculiar  provisions  of  conditional  orders  iv,  608 

On  payment  of  costs iv,  609 

Time  of  complying  with iv,  609 

Mode  of  compliance iv,  609 

Form  of  conditional  order iv,  610 

Enforcing  orders iv,   1,  610 

Absolute  orders  enforced  by  proceedings  for  contempt iv,  610 

Conditional  orders  enforce  themselves iv,  610 

Precept  for  costs  (See  Precept  for  Costs) .• iv,  611 

Renewing  motion  (See  Motions) iv,  611 

General  rule  as  to  renewal  of  motions iv,  611 

When  motion  may  be  renewed iv,  611 

Application  for  leave  to  renew iv,  612 

Revoking  order  granted  on  second  motion iv,  612 

Vacating iv,  612 

jSb  parte  orders,  how  vacated iv,  612 

On  notice,  how  vacated iv,  612 

Void  orders,  how  vacated iv,  612 

Leave  to  move  to  vacate,  when  necessary iv,  612 

In  supplementary  proceedings iv,  139 

For  examination  of  judgment  debtor iv,  139 

Service  of  orders  in  supplementary  proceedings iv,  142 

For  examination  of  debtor  of  judgment  debtor iv,  154 

For  payment  of  costs  of  supplementary  proceedings iv,  174 

In  proceedings  for  contempt iv,  192 

To  show  cause  why  party  should  not  be  punished  for  contempt. . .  jv,  180 

For  attachment iv,  181 

On  conviction  for  contempt iv,  192 

On  appeals iv,  238,  292,  293 

Dismissing  appeal iv,  238 

For  an  amended  return iv,  453 

Review  of  intermediate  orders  on  appeal  from  judgment iv,  246,  254,  264 

Review  of  orders  made  after  judgment iv,  259 

Vol.  VI.— 110 
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Review  of  orders  made  in  special  proceedings iv,  260,  324 

Review  of  discretionary  orders iv,  262,  329 

Review  of  orders  involving  questions  of  practice iv,  263 

Appeals  from  orders  to  the  general  term iv,  318 

From  what  orders  an  appeal  lies  to  general  term iv,  318 

Appeal  from  orders  relating  to  provisional  remedies iv,  319 

Appeal  from  orders  relating  to  new  trials iv,  320 

Appeals  from  orders  relating  to  demurrers iv,  320 

Appeals  from  orders  involving  the  merits iv,  321 

Appeals  from  orders  affecting  a  substantial  right iv,  322 

Appeals  from  orders  determining  action   and  preventing  judg- 
ment      iv,  323 

Appeals  from  orders  in  special  proceedings iv,  324 

Appeals  from  orders  relating  to  pleadings iv,  325 

Appeals  from  orders  relating  to  costs iv,  326 

Appeals  from  orders  relating  to  contempts i v,  327 

Appeals  from  orders  changing  parties iv,  327 

Appeals  from  orders  of  reference iv,  328 

Appeals  from  orders  relating  to  defaults iv,  328 

Appeals  from  orders  granted  by  default iv,  32^ 

Appeals  from  discretionary  orders iv,  329 

Appeals  from  chamber  orders iv,  330 

Appeals  from  ex  parte  orders iv,  330 

Appeals  from  orders  made  by  a  county  court  or  county  judge ....    iv,  341 

Non-appealable , , iv,  330 

To  show  cause iv,  330 

Imposing  terms iv,  330 

Relating  to  irregularities iv,  331 

•     Of  mayor's  and  recorder's  courts iv,  337 

Amendments  of iv,  676 

How  far  orders  are  amendable iv,  676 

Granting  infant  leave  to  sue  in  partition v,  36 

For  sale,  in  partition v,  107 

After  sale,  in  partition v,  110 

For  admeasurement  of  dower v,  161 

ORDER  OF  ARREST: 

Proceedings  to  obtain  order i,  632 

Who  may  obtain  order i,  632 

Against  whom  order  may  be  obtained i,  634 

Who  may  grant  order i,  635 

Afiidavit  on  which  to  grant  order i,  636 

Security  by  plaintiff  on  obtaining  order i,  646 

Order  of  arrest,  when  granted i,  649 

Form  and  contents  of  order  i,  650 

Order,  when  returnable i,  652 

Indorsement  in  actions  for  penalities i,  652 

Delivery  of  order  to  sheriff .■ i,  653 

Attachment  may  be  issued  at  same  time i,  653 

Delivery  of  order  to  plaintiff  by  sheriff i,  681 
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Eetum  of,  by  sheriff,  coroner,  or  elisor i, 

When  necessary  to  justify  arrest  on  execution i, 

OEDER  TO  SHOW  CAUSE  : 

Before  ■whom  returnable 1^ 

Extending  time  for i^ 

Shortening  time  for i 

Must  be  inserted  in  injunction  order  when  granted  ex  parte ii, 

Why  injunction  should  not  issue,  how  obtained ii, 

Not  granted  as  of  course ii, 

Object  of,  where  injunction  is  sought ii, 

Effect  of,  where  injunction  is  sought ii. 

When  viewed  with  suspicion  . .  .• ii, 

When  granted ii. 

Or  notice  requisite  to  allowance  of  injunction  after  answer ii, 

ORGANISATION: 

Organization  of  courts 

Of  United  States  supreme  court .  .• 

Df  United  States  circuit  court 

Of  United  States  district  court 

Of  court  of  appeals 

Of  supreme  court 

Of  superior  court  of  New  York 

Of  common  pleas  of  New  York 

Of  superior  court  of  Buffalo , 

Mayors'  and  recorders'  courts 

City  court  of  Brooklyn 

County  courts 

Surrogates'  courts 

OWNER  OP  PROPERTY: 

When  he  may  maintain  replevin,  and  when  not .' 

May  defend  personal  property 

May  defend  real  property 

When  defrauded  by  purchaser,  arrest  for 

Females,  arrest  for  willful  injury 

Removing  with  intent  to  defraud  creditor 

Necessary  for  bail 

OYER  AND  TERMINER: 

One  of  the  courts  of  this  State 

Early  court  in  this  State 

Under  law  before  1846 

Jurisdiction  of , 

Review  of  decisions  by 

Who  may  hold  court  of 

What  judge  presided  in 
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Literary  property  exists  in ii,  54 

Sale  of  copies  of,  may  be  restrained  when ii,  54 

PAPERS  AND  NOTICES  (See  Notices)  : 

Papers  generally iv  614 

Preparation  of iv,  614 

Entitling iv,  614 

Drafting iv,  614 

.  Subscribing  and  indorsing iv,  614 

Indorseinent  of  place  of  business  on iv,  614 

Copies iv,  615 

i'olioing iv,  615 

Legibility iv,  615 

Undertakings iv,  615 

Affidavits iv,  616 

Consents  and  admissions iv,  616 

Eequirements  as  to  form  of  consents iv,  616 

Form  of  admissions  iv,  616 

Lost  papers  may  be  supplied  by  copy iv,  616 

■Notices  (See  Notices) iv,  616 

General  classification  of iv,  616 

Eequisites  of  notices iv,  617 

Time  for  publication  of  notices,  bow  computed iv,  617 

Service  (See  Service) iv,  617 

On  vrbom  papers  must  be  served iv,  617 

In  wbat  cases  service  is  necessary iv,  617 

When  service  must  be  on  the  attorney iv,  617 

When  service  must  be  on  the  party iv,  617 

When  on  the  clerk iv,  618 

Service  on  the  sheriff iv,  618 

Mode  of  seryice iv,  618 

Personal  service,  how  made iv,  618 

Service  on  attorney,  how  made iv,  619 

When  service  may  be  made  after  time  has  expired iv,  619 

When  service  by  mail  is  allowable  . '. iv,  619 

Service  by  mail,  how  made iv,  619 

Service  on  non-resideuts  and  absentees iv,  619 

Application  of  rules  as  to  service iv,  620 

Time  of  service iv,  620 

Notices  personally  served  within  eight  days , iv,  620 

Order  to  show  cause  fixes  its  own  time  of  service iv,  620 

Double  time  for  service  by  mail iv,  620 

Service  by  mail   of  complaint,  answer,  reply,  notice  of  appeal  or 

notice  of  motion iv,  620 

Extending  time  for  service iv,  620 

Extension  of  time,  how  obtained iv,  621 
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Time  to  appeal  cannot  be  enlarged iv,  621 

Court  may  permit  act  to  be  done  after  time  has  expired iv,  621 

Time,  bow  computed iv,  621 

Wben  the  last  day  for  service  falls  on  Sunday iv,  621 

Personal  service,  when  complete  iv,  621 

Service  by  mail,  when  complete iv,  622 

Proof  of  service iv,  622 

Affidavit  of  service,  by  whom  and  how  made iv,  622 

Affidavit  of  service  presumptive  proof  only iv,  622 

Proof  of  service  on  a  trial iv,  623 

Admission  of  service  and  its  requisites iv,  623 

Effect  of  admission  of  service , iv,  623 

When  signature  to  admission  must  be  proven iv,  623 

Proof  by  sheriff's  certificate iv,  623 

Waiver iv,  623 

Service  of  papers  may  be  waived  by  parol iv,  623 

Irregularities  in  service  waived  by  retaining  paper iv,  624 

Return  of  paper  irregularly  served iv,  624 

Filing  of  motion  papers iv,  624 

Where  motion  papers  must  be  filed iv,  624 

When  motion  papers  must  be  filed iv,  624 

By  whom  motion  papers  must  be  filed iv,  624 

Effect  of  omission  to  file  motion  papers iv,  625 

Filing  of  nndertakings iv,  625 

What  undertakings  must  be  filed iv,  625 

Where  undertakings  must  be  filed i  v,  625 

By  whom  undertakings  must  be  filed iv,  625 

Effect  of  omission  to  file  undertakings iv,  625 

PARCELS  : 

When  personal  property  must  be  sold  in iv,  73 

When  real  estate  must  be  sold  in iv,  76 

Setting  aside  sale  made  in  gross  / iv,  77 

Redemption  of  parcels  of  entire  estate , iv,  96 

PAROL  EVIDENCE  (See  Bvidmce)  : 

Common  law  of  other  States  may  be  proved  by ii,  639 

Execution  and  contents  of  lost  instruments  proved  by ii,  650,  651 

PARTIALITY: 

Setting  aside  verdict  for  partiality  of  jury iv,  543 

PARTICULARS: 

Bill  of,  in  ejectment v,  21 

PARTICULARITY : 

Degree  of,  required  in  pleadings ii,  317-320 

In  allegations  of  time ii,  317 

In  allegations  of  place ii,  318 

In  allegations  of  quantity ii,  319 

In  allegations  of  value ii,  319 
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Facts  best  known  to  adverse  parties  require  less  particularity  of 

statement ii,  320 

Excessive  particularity  not  required  in  statement  of  manner  in 

whict  wrong  was  committed ii,  389 

PARTIES : 

In  interest  not  usually  appointed  receivers ii,  223,  224 

Officers  of  corporations  voluntarily  dissolved  may  be  appointed 

receivers ii,  223 

Solvent  partner  of  insolvent  firm  may  be  appointed  receiver ii,  224 

When  party  acts  as  receiver  cannot  receive  compensation ii,  224 

When  several  causes  of  actions  are  joined,  all  parties  thereto  must 

be  interested  in  all ii,  367 

Names  of,  must  be  given  in  complaint ii,  370 

Unknown  parties,  how  designated  in  complaint ii,  370 

Effect  of  variance  between  summons  and  complaint  as  to ii,  371 

Suing  in  a  representative  character ii,  373 

Demurrer  for  defect  of ii,  449 

New  parties  cannot  be  brought  in  by  amending  complaint ii,  504 

Discovery  granted  between  parties  to  action  only ii,  538 

Discovery  not  allowed  to  discover  names  of ii,  538 

In  interest  or  to  action,  competent  .witnesses ii,  655 

When  a  party  is  not  a  competent  witness ii,  655 

Husband  and  wife,  when  parties,  may  be  examined  for  or  against 

each  other ii,  656 

Examination  of,  befoke  trial  unconditionally ii,  710 

"When  parties  may  be  examined  as  witnesses  before  trial ii,  710,  712 

Examination  of,  a  matter  of  right ii,  710 

Object  of  examination ii,  711 

Proceedings  to  obtain  evidence  of  adverse  party,  prior  to  act  of  1847,  ii,  711 

Bills  of  discovery  abolished  by  section  389  of  the  Code ii,  711 

Substance  of  old  remedy  retained  by  the  Code ii,  712 

Procedure  to  obtain  examination  of  party ii,  712 

Application,  how  made ii,  713 

Contents  of  affidavit  to  obtain  examination ii,  713 

Summons  and  order  for  the  attendance  of  the  party ii,  713 

Summons  must  be  served  and  fees  paid / ii,  713 

Warrant  may  issue  if  party  disregards  summons ii,  714 

Order  striking  out  pleading  of  party  failing  to  appear ii,  714 

Notice  of  the  examination,  how  served ii,  714 

Eorm  and  contents  of  the  notice ii,  714 

Penalties  where  party  refuses  to  be  examined  ii,  714 

Party  refusing  to  be  examined  may  be  committed ii,  714 

Affidavits  to  obtain  punishment  of  party  for  contempt  . . . .' ii,  714 

Proceedings  on  examination  of  party ii,  715 

Where  examination  must  be  held ii,  715 

Before  what  officer  parties  must  be  examined ii,  715 

Examination  of  party,  how  conducted ii,  715 

Proceeding  in  the  nature  of,  and  subject  to  same  rules  as  a  cross- 
examination  ii,  715 
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Examination  of  party  may  be  rebutted  by  adverse  testimony  ....  ii, 

When  party  called  as  a  witness  may  be  impeaclied ii, 

Deposition  of  pai-ty,  how  used ii, 

Deposition  may  be  read  in  evidence  by  either  party  on  the  trial  . .  ii, 

I  Party  oflfering  it  is  not  bound  to  read  the  whole ii. 

Party  entitled  to  fees  when  subpoenaed  by  adverse  party    ii, 

Notice  to  compel  production  of  papers  by ii, 

•  To  action,  when  and  when  not  competent  as  witnesses iii. 

Proceedings,  where  there  is  a  defect  of iii. 

Proceedings  on  defect  of  parties  plaintiff iii, 

Proceedings  on  defect  of  parties  defendant '. iii, 

Bringing  in iii. 

Objections  to  non-joinder  of,  may  be  taken  at  trial iii, 

"Waiver  of  objection  to  want  of iii, 

Abatement  of  appeal  on  death  of iv. 

Appeals  from  orders  changing iv. 

To  surrogates'  appeals iv. 

To  appeals  to  the  county  court iv, 

CompelHng  affidavits  by iv, 

Amendment  of  summons  as  to iv. 

Amendment  of  pleadings  as  to iv,  652,  654, 

Amendment  of  judgment  as  to iv. 

In  action  for  specific  performance vi, 

To  reformation  of  contract vi. 

To  submission  to  arbitration vi. 

To  action  for  penalty  or  forfeiture vi, 

Punishment  of,  for  deceit  or  abuse  of  process vi, 

PARTIES  TO  ACTION: 

Parties  to  actions  under  former  practice , 

Eehef  in  equity  sometimes  required 

Action  by  real  party  in  interest 

When  others  than  real  party  may  sue 

When  right  of  action  is  assignable 

Eight  of  action  for  torts,  when  assignable 

When  right  of  action  is  not  assignable 

When  principal  to  sue  on  contract  made  by  agent 

When  agent  may  sue  in  his  own  name 

Foreign  government  as  plaintiff 

Wlien  State  may  be  plaintiff  in  courts  of  anotlier  State 

When  State  may  be  plaintiff  in  its  own  courts 

Counties,  how  they  may  sue  or  be  sued , 

How  a  town  may  sue 

How  corporations  may  sue  and  be  sued 

Foreign  corporations  may  sue  in  our  courts 

Agent  of  foreign  corporations  may  sue 

Filing  security  before  action 

Domestic  corporations  may  sue 

Suits  by  and  against  joint-stock  associations 

Persons  authorized  by  statute 
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Actions  by  public  officers 

Actions  for  penalties 

Persons  in  representative  cliaracter 

Actions  by  executors  and  administrators 

Actions  by  trustees  of  express  trust 

Who  are  trustees 

Eeceivers,  committees  of  lunatics,  etc 

Persons  out  of  jurisdiction  of  court 

Actions  by  non-resident  plaintiffs , 

Who  mat  not  sue 

Actions  by  aliens 

Actions  by  convicts 

Foreign  executors 

Who  mat  not  sue  alone 

Infants,  how  tliey  must  sue 

How  idiots,  lunatics  and  habitual  drunkards  sue  . . . 
When  married  women  may  not  sue  alone 

Joinder  of  plaintiffs 

What  interests  authorize  joinder 

Interest  in  subject  of  action 

What  interests  compel  joinder  of  plaintiffs 

Nature  of  interest 

When  partners  must  be  joined 

When  assignees  and  assignors  must  join 

When  tenants  in  common  must  join 

When  husband  and  wife  must  join 

Joinder  of  legatees,  devisees  and  executors 

Joinder  of  trustees  of  cestui  que  trust 

When  plaintiffs  need  not  join 

When  one  of  several  plaintiffs  refuses  to  sue 

When  question  one  of  common  or  general  interest. . . 

When  parties  are  very  numerous 

EeMEDT  for  NOlSr-JOINDER  OR  MISJOINDER  OF  PLAINTIFFS 

When  plaintiff  not  real  party  in  interest 

Where  there  is  a  non-joinder  of  plaintiffs 

Where  there  is  a  misjoinder  of  plaintiffs 

Who  MAT  BE  DEFENDANTS 

Foreign  governments  and  officers 

Foreign  ambassadors 

States  as  defendants 

Counties  as  defendants 

Towns  as  defendants 

Corporations  as  defendants 

Municipal  corporations . 

Foreign  corporations 

Domestic  corporations 

Joint-stock  associations,  etc 

Banking  associations 

Individuals  asdefendants 
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Married  womea  as  defendants 

Idiots,  lunatics,  and  habitual  drunkards 

Infants  as  defendants 

Convicts  as  defendants 

Persons  imprisoned  on  civil  process  as  defendants 

Unknown  defendants < 

Non-resident  defendants 

Joinder  or  DErENDANTS 

General  rule,  as  to  joining  defendants 

In  real  actions 

Defendants  in  action  to  foreclose  mortgage 

Ejectment,  defendants  in 

In  actions  for  torts 

Negligence,  joinder  of  defendants 

Joint  trespass,  who  joins  as  defendants 

Conversion  and  trover,  who  defendants  in 

Slander  and  libel,  who  defendants  in 

Husband  and  wife 

Persons  liable  on  same  instrument 

Who  must  be  joined  as  defendants 

Joinder  of  persons  united  in  interest 

Exception  as  to  joinder  of  defendants 

Where  parties  are  numerous 

Residents  and  non-residents 

Beal  actions 

Joinder  of  defendants  in  actions  of  foreclosure 

Partition,  joinder  of  defendant  in  actions  for 

Partnersliipj  joinder  of  defendants 

Limited  partnership   

Firms  having  a  common  partner 

Joinder  of  persons  in  an  individual  and  in  a  representative 

character 

General  rule 

Joinder  of  cestui  que  trust  and  trustee 

Of  receiver  and  owner  of  trust  fund 

Of  assignor  and  assignee 

Joinder  of  party  to  fraudulent  conveyance 

Non-joinder  of  defendant,  remedy  for 

Misjoinder  of  defendants,  remedy  for 

Change  of  parties 

Change  by  death 

When  cause  of  action  survives  or  continues 

In  actions  founded  on  tort 

Actions  where  public  officers  are  plaintiffs 

Death  of  one  of  several  plaintiffs 

In  an  action  on  a  joint  demand 

In  equitable  actions 

Death  of  sole  defendant 

Death  of  sole  defendant  in  action  for  personal  injury 

Vol.  VI.  —  111 


PAGE. 
124 

126 
127 
127 
127 
128 
128 
128 
128 
129 
129 
129 
130 
130 
131 
131 
131 
131 
,  131, 133 
133 
133 
134 
134 
134 
134 
134 
135 
,  136 
,  136 
136 

137 

137 

138 

138 

,    138 

,    139 

,    139 

,    139 

140 

,    140 

,    142 

145 

145 

147 

147 

148 

152 

152 


882 


GENERAL  INDEX. 


PARTIES  TO  ACTION— Cojiimaei.  vol.      page. 

In  action  of  ejectment i,  153 

Actions  against  public  officers i,  153 

Death  of  one  of  several  defendants i,  153 

On  a  joint  liability i,  153 

In  actions  on  a  joint  and  several  liability i,  154 

Death  of  judgment  debtor i,  154 

Death  of  party  to  appeal i,  155 

Civil  death i,  155 

Change  of  parties,  how  made i,  155 

Change  by  order  of  revival i,  155 

Revival,  how,  where,  and  by  whom  obtained i,  156 

Effect  of  order  of  revival i,  158 

Appeal  from  order  of  revival i,  158 

Change  bt  tbaksfer  of  interest i,  158 

Effect  of  transfer i,  159 

Change,  how  effected i,  161 

Change  et  addition  of  parties i,  161 

When  other  parties  must  be  added i,  161 

What  interest  the  original,parties  must  have i,  162 

Addition  of  parties,  when  discretionary  with  court i,  162 

Application  for  addition,  how  and  where  made i,  163 

Addition  when  made  by  court  itseif i,  164 

Change  by  interpleader  (See  Interpleader). 

Parties  when  exempt  from  arrest i,  597-599 

Of  foreclosure v,  193 

PARTITION: 

Defendants  in  action  for i,  135 

Action  for,  where  tried i,  182 

Notice  of  no  personal  claim i,  492 

Service  by  pttblioation  in  actions  foe i,  516-585 

When  receiver  appointed  in  action  of ii,  209 

Interlocutory  reference  in .' iii,  346,  371,  579 

What  matters  referred'in iii,  579 

Motion  for  reference,  where  and  how  made iii,  579 

Affidavit  to  procure  reference  in iii,  579 

Order  for  reference  in iii,  579 

Proceedings  upon  reference iii,  580 

Report  of  referee  in iii,  580 

Application  for  judgment  in iii,  580 

Essentials  of  judgment  in iii,  627 

Costs  in iii,  477 

Extra  allowance  in iii,  491,  492 

Origin  and  history v,  24 

Object  of  the  proceedings , v,  24 

Regulated  by  statute  in  this  State v,  25 

Statutory  provisions  retained  by  the  Code v,  25 

Nature  of  the  action v,  25 

A  special  statutory  proceeding v,  25 


GENERAL  INDEX.  883 

PARTITION  —  Continued.  vol.      page. 

SlATaTORT   PROVISIONS   AS   TO   PARTIES,  AND   AS  TO  THE  ESTATE  PARTI- 
TIONED    V,  26 

Who  may  bring  the  action v,  26 

May  be  brought  by  joint  tenants,  or  tenants  in  common v,  26 

May  be  instituted  in  behalf  of  an  infant v,  26 

May  be  prosecuted  hy  heir  or  heirs v,  27 

Plaintiflf  must  be  in  possession  of  premises v,  27 

Exception  in  favor  of  heir  whose  ancestor  died  in  possession v,  27 

Possession  may  be  actual  or  constructive v,   27,    28 

A  subsisting  adverse  possession  bars  the  action v,  28 

Action  will  not  lie  when  title  is  denied , v,  28 

If  no  dispute  as  to  title,  partition  a  matter  of  right v,  28 

Objection,  how  taken  where  plaintiff  is  not  in  possession v,  29 

When  action  cannot  be  maintained v,  29 

Complaint  dismissed  where  same  controversy  pending  in  another 

court V,  29 

Will  not  he  against  devisee  for  breach  of  condition v,  29 

Party  applying  must  have  an  estate  of  inheritance v,  30 

A  claim  of  dower  not  sufficient v,  30 

A  tenancy  by  the  curtesy  initiate,  sufficient v,  30 

A  future  contingent  interest  in  real  estate,  sufficient v,  30 

An  interest  in  mines,  ores,  minerals  and  metals,  upon  the  premises, 

will  sustain  the  action v,  30 

A  wife,  as  tenant  in  common,  can  maintain  partition  against  hus- 
band    V,  31 

Action  will  not  lie  between  husband  and  wife,  unless  a  severable 

interest v,  31 

Supreme  court  rule  as  to  partition v,  31 

What  estates  are  subject  to  partition .• v,  31 

Partition  between  tenants  in  common  of  real  property  a  matter  of 

right V,  31 

The  right  not  absolute,  as  to  joint  tenants v,  31 

The  court  may  decree  partition  of  personal  property v,  31 

Partition  may  be  had  against  the  people  of  the  State v,    31,    32 

Notices  in  such  case  to  be  served  on  attorney -general v,  32 

The  attorney-general  to  appear  in  behalf  of  State   v,  32 

Unknown  owners  may  be  made  parties v,  32 

Partition  may  be  had  of  estate  of  lunatics,  idiots,  etc v,  32 

A  reference  of  the  matter  to  be  made  in  such  cases v,  32 

Execution  of  releases,  by  committee  of  lunatic,  etc v,    32,    33 

Proceedings  before  action  bt  infants v,  33 

Leave  to  sue,  necessary v,  33 

Application  for  leave,  where  made v,  33 

Petition  on  application v,    33,    34 

Reference,  to  report  facts v,  35 

Reference  may  be  ex  parte v,  35 

Referee  must  report  facts,  with  his  opinion  thereon v,  35 

Appointing  next  friend  or  guardian  ad  litem  for  infant  plain- 
tiff   V,  37 
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The  guardian  can  be  appointed  by  the  supreme  court  only v,  37 

Cannot  be  appointed  by  a  judge  at  chambers/ except  in  first  judicial 

district v,  37 

Mode  of  appointment v,  37,   38 

General  guardian  usually  appointed  guardian  ad  litem v,  38 

G-uardian  ad  litem  responsible  for  costs v,  38 

Infant  wife  may  join  husband  as  plaintiff  without  other  guardian  .  v,  38 

Guardian  ad  litem  to  give  bond .' v,  38 

Bond,  how  executed v,  39 

Filing  of  bond  v,  39 

Guardian  to  give  security  to  infant v,  39 

Powers  and  duties  of  guardian v,  39,   40 

Acts  of  guardian,  binding  on  the  minor v,  40 

Parties    v,  40 

Parties  plaintiff v,  40 

General  rule,  all  tenants  in  common  to  be  made  parties v,  40 

One  co-tenant  may  be  plaintiff,  the  others  defendants v,  40 

A  wife  must  sue  alone,  for  partition  of  her  separate  estate v,  40 

In  proceedings  by  a  husband  for  partition,  the  wife  a  necessary 

,  party v,  41 

When  wife  of  tenant  in  common  need  not  join  as  plaintiff v,  41 

When  widow  may  institute  proceedings T,  41 

Lunatic,  a  necessary  party  plaintiff  in  partition .• v,  '     41 

Committee  of  lunatic  cannot  sue  alone v,  41 

In  assignments,  creditors  not  parties v,  41 

Cestui  que  trust,  when  a  necessary  party v,  41 

Parties  defendant v,  41 

Statutory  provisions  as  to v,  42 

All  persons  interested  in  premises,  proper  parties  defendant v,  42 

Dower  tenant  is  proper,  if  not  necessary  party   v,  42 

Married  women,  who  have  inchoate  right  of  dower v,  42,    43 

When  husband  need  not  join  as  defendant  with  wife v,  43 

When  owner  of  fee  not  necessary  party v,  44 

Eeversioner,  when  a  necessary  party v,  44 

Creditors  may  be  made  parties v,  44 

Rule  as  to  general  and  special  lienors v,  45 

Contingent  remaindermen  bound  by  judgment v,  45 

The  court  will  see  that  all  proper  persons  are  made  parties v,  45 

Pleadings  may  be  amended  to  admit  defendants v,  45,    46 

Action,  how,  where  and  when  commended v,  46 

How  commenced v,  46 

Proceedings  by  petition  abolished v,  46 

Examination  of  authorities  on  subject t,  46,   47 

Action,  how  commenced  when  all  the  parties  are  residents v,  47 

Where  some  of  the  defendants  are  unknown v,  47,    48 

How  to  proceed  under  Revised  Statutes v,  49,    50 

Petition  must  be  presented  to  proper  court v,  49 

Service  of  petition , v,  49 

How  served  on  unknown  party v,  50 
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Appearance  of  the  parties v,  50,    51 

Answer  of  defendant v,  51 

Proceedings  on  failure  to  appear v,  51 

When  some  of  the  defendants  are  absent v,  51 

In  such  case  summons  served  by  publication v,  51 

Mode  of  publication v,  51,   52 

When  defendants  are  numerous v,  52 

Order  of  court,  as  to  publication  of  summons v,  52 

Affidavit  for  substituted  service v,  52-56 

Notice  of,  no  personal  claim v,  56,  57 

Where,  and  in  what  conrt  commenced v,  57 

Must  be  brought  in  county  where  land  is  located v,  57 

In  what  courts v,  57,  58 

Where  there  are  infant  plaintiffs v,  58 

Acts  affecting  jurisdictinn  of  supreme  court v,  58 

Action,  when  commenced v,  58 

Pleadinss  and  proceedings  to  the  joining  of  issue V,  59. ' 

The  complaint v,  59 

What  to  be  set  forth  in v,  59 

Where  parties  are  unknown v,  59,  60 

Where  infants  are  interested v,  59 

Creditors  having  specific  liens v,  59 

As  to  seizin  of  person  from  whom  title  derived v,  59 

Interest  and  shares  of  all  the  parties v,  60 

Complaint,  as  to  misjoinder  of  actions v,  60 

As  to  void  devise v,  60 

Allegations  in   regard  to  contingent  interests  of  parties  not  in 

being v,  60 

Verification  of  complaint v,  61 

Form  of  complaint v,  61-65 

Notices  of  lis  pendens v,  65 

Guardian  for  infant  or  idiot  defendant v,  65 

A  guardian  ad  litem  must  be  appointed v,  65 

Provisions  of  Revised  Statutes  as  to v,  66 

How  far  abrogated  by  the  Code v,  66,  67 

As  to  the  place,  time,  and  mode  of  application  for  appointment, 

the  Code  governs v,  67 

Who  may  appoint  guardian v,  67 

Jurisdiction  of  court,  when  complete v,  67 

Guardian  for  non-resident  infant,  who  does  not  appear v,  67 

Objection  to  omission  to  appoint,  when  to  be  raised v,  67 

Execution  of  bond  by  guardian v,  68 

Clerk  of  court  as  guardian  ad  litem v,  68 

Bond  must  be  executed  by  guardian  himself v,  68 

Omission  by  guardian  to  file  bond v,  68,  69 

Powers  and  duties  of  guardian v,  69 

Leave  to  defend v,  69 

Who  may  defend v,  69 

All  persons  having  an  interest  in  the  premises v,  69 
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Person  not  named  as  party v,  69 

The  answer v,  69 

Party  appearing  may  answer  separately  or  jointly v,  69 

Special  matter  to  sustain  answer v,  69 

What  defenses  allowed v,  69,  70 

Eights  of  defendants,  as  between  themselves v,  70 

Plaintiff  not  in  possession,  to  be  regularly  pleaded v,  70 

Answer  governed  by  rules  of  Code v,  70 

Perm  of  answer v,  71 

Issues,  how  tried      v,  71 

May  be  tried  by  the  court - . . .  v,  71 

Court  may  award  issue,  to  be  tried  by  jury v,  71 

When  court  may  direct  issue v,  71 

Court  may  set  aside  verdicts  and  grant  new  trials ,    ...  t,  71,    72 

Trial  of  issues,  how  brought  on  for  trial v,  72 

Issues  as  to  part,  and  default  as  to  other  defendants v,  72 

Issues  of  fact,  to  be  first  disposed  of v,  72 

Peoobedingss  on  default v,  72 

Proceedings  in  general v,  72 

Where  all  the  parties  are  of  age  and  have  been  personally  served,  v,  72 

Judgment  rendered,  as  of  course v,  72 

Plaintiff  must  prove  title  to  premises  v,  72 

Proof,  how  made v,  72,    73 

Afiidavit  of  no  answer  received v,  73,    74 

Where  there  are  infants  or  unknown  owners v,  75 

Reference  as  to  title,  in  such  cases v,  75 

Governed  by  rules  of  supreme  court v,  75 

Contents  of  order  of  reference v,  75,    76 

Proceedings  before  referee v,  77 

Plaintiff  must  produce  abstracts  of  title v,  77 

Report  of  referee v,  77-79 

Report  must  be  filed  with  clerk v,  77 

Hearing  on  report  of  referee v,  79 

Decision,  upon  what  founded v,  79 

Judgment  of  the  court v,  79 

Reference  as  to  necessity  of  sale v,  80 

Affidavit  of  plaintiff  in  such  case. v,  80 

Order  of  reference v,  80,    81 

Proceedings  before  referee v,  81 

What  proof  to  be  taken v,  81 

Plaintiff  must  prove  title  by  production  of  abstracts v,  82 

Report  by  referee v,  82 

Unnecessary  to  advertise  for  persons  having  general  liens v,  82 

When  new  reference  necessary v,  82 

Notice  of  hearing  before  referee v,  82 

Form  of  referee's  report - v,  83-86 

Exceptions  to  referee's  report v,  86 

Exceptions  to  be  filed  and  served v,  86 

Perm  of  exceptions  to  referee's  report v,  86,    87 


GENERAL  INDEX.  887 

PARTITION  —  Continued.  vol.      page. 

Judgment  fok  actual  partition  and  proceedings  thereon v,  87 

Upon  what  the  judgment  is  founded v,  87 

Nature  of  the  judgment v,  87 

Pinal  judgment,  when  rendered v,  87 

Judgment,  where  defendants  sign  cognovit v,  87 

What  judgment  may  be  giTeuj  if  the  rights  of  parties  are 

ascertained t,  88 

The  judgment  given  is  that  of  partition v,  88 

Judgment  of  equitable  partition v,  88 

Court  not  bound  to  order  partition  of  all  the  premises v,  88 

When  sale  of  part  of  the  premises  will  be  directed v,  88 

Partition  of  property  of  infants v,  88 

When  rights  of  some  cannot  be  ascertained v,  89 

Statutory  provisions  in  such  cases v,     89,  90 

Setting  off  shares  in  common v,  90 

Shares  set  off,  in  what  cases v,  90 

Reference  may  be  ordered  for  the  purpose v,  90 

Form  of  affidavit  necessary v,  90 

Order  of  reference v,  91 

Form  of  judgment  in  partition , . . .  v,     91-94 

Appointment  of  commissioners v,  95 

Commissioners  nominated  by  party v,  95 

Appointed  by  the  court v,  95 

Oaths  of  commissioners v,  95 

Oath  to  be  filed  with  the  court v,  95 

Form  of  oath v,  95 

Powers,  duties,  proceedings  and  expenses  of v,  95 

Partition  to  be  made,  according  to  judgment  of  the  court v,  95 

When  return  to  be  made  to  court v,  95 

Commissioners  must  meet  together v,  95 

Acts  of  majority  valid v,  95 

Notice  of  proceedings  must  be  given  to  the  parties t,  96 

Without  notice,  report  of  commissioners  will  be  set  aside v,  96 

Partition,  how  made v,  96 

Commissioners  may  assign  a  portion  of  the  premises v,  96 

When  commissioners  exceed  their  jurisdiction v,  96 

Partition  to  be  equal,  as  to  the  land  in  question v,     96,  97 

Remedy  in  case  of  mistake v,  97 

Partition  as  to  infants v,  97 

Expenses  of  the  commissioners v,  97 

Must  be  paid  by  the  plaintifls , v,  97 

Compensation  of  commissioners,  surveyor  and  assistants v,  97 

Compensation  for  equality  of  partition v,  97 

When  decreed v,  97 

What  courts  may  decree  compensation v,  97 

Rule  as  to  compensation v,  98 

Partition  of  interest  of  tenants  for  life v,  98 

Statutory  rule,  in  relation  to v,     98,  99 

Commissioners'  report v,  99 
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Must  be  signed  by  commissioners v,  99 

Reason  for  not  signing  to  be  stated v,  99 

Eeport  must  be  proved , v,  99 

Mode  of  proving  or  acknowledging v,  99 

Must  be  filed  in  office  of  clerk v,  99 

If  partition  impossible,  to  be  so  stated  in  report v,  99 

Form  of  report v,  99-101 

Setting  aside  report v,  102 

May  be  set  aside,  on  good  cause  shown v,  102 

Non-notification  of  meeting  of  commissioners  a  good  cause v,  102 

May  be  set  aside  for  abuse  of  power v,  102 

May  be  set  aside  on  similar  grounds  as  a  verdict v,  102 

Formal  inaccuracy  in  report  may  be  amended v,  102 

Judgment  on  report  of  partition v,  102 

Motion  for  confirmation  and  final  judgment v,  102 

Notice  of  motion - v,  102 

Final  judgment,  how  rendered v,  102 

Nature  of  the  judgment v,  102 

Forms  of  notice  and  order  of  confirmation v,  103-105 

Effect  of  judgment  of  partition v,  105 

Upon  whom  conclusive v,  105 

Who  not  affected  by  v,  105 

Bars  future  contingent  interests  of  persons  not  in  being v,  105, 106 

Effect  upon  creditors v,  106 

Judgment  binding  from  confirmation  of  cominissioners'  report ...  v,  106 

Record  of  judgment,  as  evidence. . . ., v,  106 

Recording  record  of  judgment v,  106 

To  be  recorded  in  clerk's  office v,  106 

Or  registrar's  office  of  the  city  and  county  of  New  York v,  106 

Effect  of  record  as  evidence v,  106 

Proceedings  on  report  tliat  partition  cannot  be  made v,  106 

When  commissioners  to  so  report v,  106 

Premises  may  be  ordered  to  be  sold v,  107 

Under  what  circumstances  sale  will  be  ordered v,  107 

Arrears  of  taxes  and  assessments  no  ground  for  sale  or  partition . .  v,  107 

Premises  may  be  sold  in  part,  and  divided  in  part v,  107 

Several  sales  may  be  ordered v,  107 

When  shares  may  be  temporarily  set-off v,  107,  108 

Form  of  order  directing  sale v,  108 

Duties  of  commissioners  under  order  of  sale v,  108 

Report  of  sales  required  to  be  made v,  108, 109 

Premises  sold  subject  to  rights  of  lessees v,  109 

Form  of  report  of  sale v,  109, 110 

Final  order  after  sale v,  110 

Commissioners  to  execute  conveyances v,  110 

Conveyances  to  be  recorded  where  premises  are  situated v,  110 

Form  of  order  confirming  sale '^)  HO,  111 

Judgment  on  eeferee's  report  in  tavor  of  a  sale  and  proceedings 

thereon v,  111 
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Hearing  on  referee's  report  in  favor  of  sale  and  proceedings  v,  111 

Hearing,  how  brought  on v,  111 

When  court  will  adjudge  sale v,  111 

Sale  may  be  ordered  at  public  auction v,  111 

Sale,  how  conducted v.  111,  112 

Sale  may  be  made  by  referee  or  by  sheriff v.  111,  112 

Referee  to  execute  conveyances t,  111,  112 

Disposition  of  shares  of  infants v,  112 

Shares,  how  disposed  of v,  112 

Supreme  court  rule  as  to v,  112, 113 

Lands  of  infant  wife v,  113 

Disposition  of  sliares  of  married  women v,  113 

To  be  paid  to  her,  and  not  to  husband v,  113 

Disposition  of  shares  of  unknown  owners v,  113 

To  be  invested  in  permanent  securities,  at  interest •  v,  113 

Shai-es  and  interests  of  tenants  in  dower  or  for  life v,  118 

Such  shares  to  be  invested  in  permanent  securities v,  113 

Parties  to  be  charged  with  expenses  of  investment v,  114 

May  accept  a  gross  sum  in  lieu  of  annual  interest v,  114 

Estate  of  such  tenants,  when  to  be  sold v,  114 

Effect  of  sale v,  114 

Mode  of  payment,  after  sale v,  114 

Proportion  of  proceeds  of  sale,  how  ascertained v,  115 

*      Consent  by  widow  to  accept  sum  in  gross v,  115 

Inchoate  rights,  vested  or  contingent,  future  interests  or  estates, 

etc V,  116 

Court  to  ascertain  and  settle  their  proportional  value v,  116 

How  to  be  disposed  of v,  116 

Rule  to  compute  present  worth  of v,  116 

Inchoate  right  of  dower,  when  divested  by  sale v,  116 

Other  rights,  when  so  divested v,  116 

Money  set  apart  for  dower,  how  paid v,  116 

Wife  may  release  her  right  to  husband ,  v,  117 

Release,  payment,  investment,  etc.,  when  a  bar v,  117 

Value  of  an  inchoate  tendency  by  the  curtesy,  on  what  dependent  v,  117 

Liens  of  creditors v,  117 

Creditors  having  liens  to  be  made  parties v,  117 

Reference  to  ascertain  existence  of  liens v,  117 

Form  of  order  to  bring  in  creditors v,  118 

Duties  of  referee  on  reference v,  118 

Exceptions  to  report  of  referee v,  118 

Referee  to  advertise  for  liens,  etc v,  118,  119 

Course  to  pursue  where  advertisement  is  omitted , v,  119 

Proving  claim  before  referee v,  120 

Illustrations  as  to  what  are  liens v,  120 

Form  of  referee's  report v,  120, 121 

Entry  of  judgment v,  121 

Settled,  entered  and  enrolled  as  in  other  oases v,  121 

Form  of  judgment v,  121-125 

Vo.L.  VI.— 112 
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Notice  of  sale ■  v,  125 

Notice,  how  to  be  given v,  125, 126 

Form  of  notice v,  126 

Statute  provisions  applicable v,  126 

Statutory  time  of  notice,  six  weeks v,  126 

Irregularity  in  notice  of  sale,  how  cured v,  127 

Not  necessary  to  re-advertise  on  death  of  plaintiff v,  127 

Proceedings  on  sale v,  127 

Premises  to  be  sold  to  highest  bidder v,  127 

When  to  be  sold  separately v,  127 

Who  not  to  be  purchasers v,  127 

Terms  of  sale v,  127 

Securities  to  be  taken,  and  by  whom v,  127 

Order  staying  sale v,  128 

Report  of  sale v,  128 

Report,  what  to  contain v,  128 

Confirmation  of  report v,  128 

Report  to  be  confirmed  by  court v,  128 

Referee  to  execute  deeds v,  128 

Conveyance  to  be  recorded v,  128 

Mortgages  and  other  securities,  with  whom  deposited v,  128 

Executing  conveyances v,  128 

Form  of  referee's  deed v,  129, 130 

Elfect  of  conveyance v,  130 

How  far  a  bar  in  law  and  equity v,  130, 131 

Lien  of  mortgagee,  when  divested  by  sale v,  131 

When  judgment  is  divested  by  a  sale v,  131 

Compelling  completion  of  purchase v,  131 

Proceedings  on  refusal  of  purchaser  to  take  deed v,  131 

What  will  excuse  purchaser v,  131 

Title  must  be  free  from  all  reasonable  objections v,  131, 132 

What  defects  are  amendable v,  132 

Non-appointment  of  guardian   ad  litem  sufficient  to    discharge 

purchaser V,  132 

Insufficient  grounds  for  discharge v  132 

Effect  of  adjournment  of  sale v,  132 

Immaterial  omissions v,  133 

Title  not  affected  by  irregularities  in  judgment v,  133 

Refusal  of  title  for  non-joinder  of  parties v,  133 

Return  of  deposit  to  vendee v,  133 

Proceedings  to  compel  a  completion  of  purchase v,  133 

When  purchaser  discharged  on  payment  of  costs v,  133 

When  court  may. order  re-sale v,  133 

Forms  in  proceedings  to  compel  purchase v,  133-135 

Disposition  of  proceeds  of  sale v,  135 

Among  whom,  and  how  to  be  divided v,  135, 136 

Referee  or  commissioners  to  take  receipt v,  136 

Moneys  brought  into  court,  with  whom  deposited v,  136 

Final  report v,  136 
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To  be  made  subsequent  to  report  of  sale v,  136 

Form  of  report v,  136, 137 

Conflrmatioa  of  report v,  137 

Practice  thereon v,  137 

To  form  part  of  record v,  137 

Order  confirming  final  report v,  137 

Matters  incident  to  partition v,  138 

Amendmeuts v,  138 

May  be  had  before  or  after  trial v,  138 

Amendment  to  admit  defendant v,  138 

Trial,  after  amendment v,  138 

Omission  of  guardian  to  file  bond t,  138 

Provisions  of  Code  as  to  amendments  applicable v,  138, 139 

Abatement v,  139 

Death  of  party,  effect  of v,  139 

Sale  after  death  of  party v,  139 

Proceedings  on  death  of  a  defendant v,  139 

Suit,  hovir  revived,  on  death  of  plaintiff v,  139 

Rights  of  new  parties,  how  ascertained v,  139 

Costs   V,  139 

Rule  as  to v,  139, 140 

How  collected v,  140 

Costs  on  nonsuit,  or  discontinuance  v,  140 

Plaintiff  setting  up  unfounded  claim v,  140 

Costs  to  be  deducted  from  proceeds  of  sale v,  140 

Costs,  how  taxed  in  actual  partition v,  140 

Attorney's  lien  for  fees  and  disbursements v,  140 

Dowress,  chargeable  with  costs v,  140, 141 

Costs  on  appeal v,  141 

Costs  regulated  by  Code v,  141 

Application  to  court  for  shares  subject  to  incumbrances v,  141 

Proceedings  on  application v,  141 

Notice  to  owner  of  incumbrance v,  141 

Service  of  notice,  when  owner  resides  out  of  State v,  141 

Forms  on  proceeding v,  142, 143 

Hearing  and  proceedings  thereon   v,  143 

Awarding  of  issue  of  fact v,  143 

Costs  to  be  paid  by  party  failing v,  143 

Payment  of,  enforced  by  attachment v,  143 

Distribution  of  moneys  under  order v,  143 

When  court  will  order  distribution v,  143, 144 

Manner  of  distribution v,  144 

Discharge  of  incumbrances v,  144 

How  discharged v,  144 

Proceedings  not  to  delay  payment  to  party  whose  estate  not  in- 
cumbered    V,  144 

Keceirer v,  144 

Receiver,  when  appointed v,  144 

Powers  of  receiver v,  144, 145 
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Authority  of,  subject  to  court v,  145 

Appeal    V,  145 

Writ  of  error  may  be  brought v,  145 

Service  of v,  145 

Appearance  as  defendant  in  error  v,  145 

Provisions  of  Code  as  to  appeal v,  145 

Judgment  on  appeal v,  145 

Appeal  does  not  lie  from  order  appointing  commissioners v,  146 

Judgment,  when  final  v,  146 

Decision  of  court  between  partition  and  sale,  appeal  from v,  146 

PARTNERS: 

When  one  cannot  sue  the  other i,  15 

When  partners  must  join  as  plaintiffs i,  113 

Defendants  in  actions  against i,  136 

When  partner  cannot  arrest  the  other i,  604 

As  to  replevin  by  one  partner  against  another i,  716 

Bound  by  partnership  agreements ii,  55 

Breach  of  covenants  by,  may  be  restrained  when ii,  55 

Must  make  case  for  dissolution  before  injunction  granted ii,  55,    71 

Misapplication  of  partnership  /unds  may  be  restrained ii,  55 

Where  existence  of  partnership  is  in  doubt,  no  injunction   can 

issue  in  suits  between ii,  72 

When  sale   of    partnership  interest  on   execution  will    not    be 

restrained ii,  72 

Copartnership  property  may  be  attached  „on  demand  against  one 

partner ii,  163 

Copartnership  property  may  be  sold  under  attachment ii,  163 

Interest  of  special  partner,  how  attached ii,  163 

Credits  due  copartnership  cannot  be  attached  for  individual  debt 

of  partner ii,  163 

Solvent  partner  should  be  appointed  receiver  of  insolvent  firm. . .  ii,  224 

In  what  case  may  sue  each  other  at  law vi,  309,  310 

Actions  against  partners vi,  312,  313 

PARTNERSHIPS : 

Credits  of,  cannot  be  attached ii,  l'42 

When  copartnership  property  placed  in  hands  of  receiver ii,  204,  207 

Receiver  appointed  in  actions  to  close  up ii,  207 

Insolvency  of  firm  a  ground  for  appointment  of  receiver ii,  207 

Dissolution  of,  not  per  se  a  ground  for  appointing  receiver ii,  208,  220 

When  "  insolvent " ii,  208 

When  receiver  will  not  be  appointed  in  action  for  dissolution  of. .  ii,  209 
Must  be  misconduct  on  the  part  of  partner  to  authorize  appoint- 
ment of  receiver  of  affairs  of ii,  219 

When  receiver  may  continue  partnership  business ii,  253 

Discovery,  in  actions  relating  to ii,  534 

Effects  of,  may  be  seized  on  execution  against  partner iv,  34 

What  interest  in,  may  be  sold  on  execution  against  partner iv,  34,    67 

Relative  rights  and  remedies  of  creditors  of  partners  and iv,  _      66 
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Duty  of  sheriff  holding  execution  against iv,  67 

Priority  of  execution  over  attachment  against iv,  67 

Application  of  proceeds  of  sale  of  the  effects  of iv,  91 

PART  PAYMENT: 

Effect  of,  in  renevring  debt i,    63,    64 

By  whom  made i,  65 

To  whom  made i,  65 

Who  not  authorized  to  make i,  65 

PARTY  IN  INTEREST : 

Actions  to  be  brought  by , i,  88 

Who  are  such  parties i,  89 

Exception  to  the  rule i,  90 

PARTY  WALLS: 

Interference  with,  may  be  restrained ii,  22 

PATENTS : 

Actions  relating  to,  not  wjthin  jurisdiction  of  State  courts i,    45, 303 

Jurisdiction  of  United  States  circuit  court  as  to i,.        261 

Federal  courts  have  exclusive  jurisdiction  of ii,    50,    68 

Infringement  of,  cannot  be  restrained  by  State  court .  ii,    50,    68 

Infringement  of,  may  be  restrained  by  federal  court ii,  51 

Letters  patent,  how  proved ii,  640 

Land  patents,  how  proved ii,  641 

PASSION: 

Setting  aside  verdict  as  the  result  of iv,  540 

PAYING-  MONEY  INTO   COURT: 

When  proper i,  584 

PAYMENT : 

Plea  of ii,  287 

Into  court,  of  the  proceeds  of  sale  under  execution iv,  91 

To  whom  payment  must  be  made  on  the  redemption  of  lands  ....  iv,  106 

By  whom  payment  may  be  made  on  redemption iv,  107 

When  payment  must  be  made  on  redemption iv,  107 

Amount  of iv,  107-109 

Excessive  and  insufficient  payments  on  redemption iv,  109 

In  what  payment  may  be  made iv,  110 

Cannot  be  recalled iv,  110 

Order  directing  payment  of  judgment iv,  169 

Effect  of  payment  to  sheriff  of  amount  due  judgment  debtor i  v,  171 

Pleading  payment  to  sheriff  as  a  defense  iv,  171 

Court  cannot  compel  third  party  to  make  payment  to  judgment 

debtor iv,  172 

Of  costs  of  justice's  court  as  a  preliminary  to  appeal iv,  402 

Of  judgment  does  riot  supersede  appeal iv,  553 

PENALTIES : 

Action  for,  when  remedy  cumulative i,  39 

Actions  for  penalties i,  104 
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Action  for,  where  tried i,  183, 187 

When  arrest  in  action  for i,  605, 618 

Actions  against  stockholders  and  directors,  when  to  be  brought. . .  i,  66 

Indorsement  of  process  in  actions  for i,  481 

Who  to  bring  action  for , i,    90, 104 

Actions  when  brought  for  penalty  given  to  party i,    60,    61 

Actions  when  brought  for  penalty  given  to  people i,  60 

la  action  for,  injunction  cannot  issue ii,  7 

Injunction  may  issue  to  restrain  breach  of  covenant  secured  by  . .  ii,  16 

When  new  trial  granted  in  action  for iii,  447 

Amendment  allowed  in  actions  for iv,  643,  647 

Who  may  sue  for vi,  114 

Qui  tarn  action vi,  114 

Practice  in  such  actions,  upon  what  founded, vi,  114 

Remedy  when  pursued  under  statute vi,  115 

Action,  how  oommenoed  and  oonduoted vi,  115 

How  commenced vi,  115 

Rules  of  Code  applicable vi,  115 

"When  commenced vi,  115 

When  within  three  years , vi,  115 

When  within  two  years vi,  115 

Where  commenced vi,  115 

In  what  county vi,  115 

In  what  court vi,  115 

Parties  to  action vi,  116 

Pleadings vi,  116 

Trial vi,  116 

Judgment  and  execution vi,  116 

Incidents  of  action vi,  116 

Arrest  in  action  for vi,  116 

Appeals  and  costs vi,  116 

PENDENCY  0¥  ACTION : 

In  what  actions  or  cases  notice  is  proper i,  494 

In  actions  affecting  title  to  real  estate i,  494 

In  foreclosure  actions,  indispensable i,  494 

When  and  where  notice  to  be  filed i,  495 

Contents  of  notice i,  495 

Effect  of  filing  the  notice i,  497 

Effect  of  omission  to  publish  summons i,  499 

Recording  and  indexing  the  notice i,  499 

Removal  of  notice  from  record i,  500 

New  notice,  when  necessary i,  500 

Amendments  of  notice i,  500 

Substantial  compliance  with  the  Code i,  500 

Sale  of  land  cannot  be  restrained  when  notice  of,  filed ii,  62 

To  declare  mortgage  void,  no  ground  for  restraining  foreclosure . .  ii,  67 

Notice  of,  must  be  filed  on  attachment  of  real  estate ii,  171 

Effect  of  omission  to  file  notice  of, ii,  172 

Demurrer  where  another  action  is  pending ii,  448 
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Definition  of  term  as  used  in  respect  to  demurrer ii  448 

Facts  occurring  during,  must  be  alleged  by  supplemental  com- 
plaint  • ii,  468 

Necessary  to  allowance  of  a  discovery ii,  529 

Discontinuance  of  prior  suit  on  plea  of ii,  602 

Proof  of  filing,  on  application  for  judgment  in  foreclosure iii,  563 

PEOPLE: 

Wlien  not  bound  by  statute  of  limitations i  49 

May  sue  on  bond i,  105 

When  they  will  not  sue i  53 

Action  by,  for  penalty,  when  brought i  60 

Bound  by  statute  of  limitations  like  private  parties i,  63 

Liability  of,  for  costs iii,  537 

PERFORMANCE: 

Of  conditions,  when  and  how  alleged ii,  383 

Of  conditions  precedent ii,  383 

Of  conditions  concurrent ii,  384 

PERISHABLE  PROPERTY: 

When  attached,  must  be  sold  at  pubHc  auction ii,  167 

Sale  of,  by  whom  directed ii,  167 

Proceeds  of  sale  of,  how  disposed  of ii,  167 

PERPETUATION  EVIDENCE: 

Duty  of  attending  to 

How  secured  by  biU  in  equity 

Duties  of  attorneys  as  to 


33,  86 
434 
240 


PERPETUATION  OF  TESTIMONY: 

Nature  and  object  of  the  proceeding ii,  675 

Under  the  old  chancery  practice ii,  675 

Proceeding  may  be  had  as  a  matter  of  right ii,  675 

Testimony  may  be  taken  at  any  stage  of  the  action  before  trial. . .  ii,  675 

Proceedings  to  obtain  an  examination ii,  676 

Application,  where  made   ii,  676 

Affidavit  to  obtain  order  for  examination ii,  676 

Order  for  examination,  and  proceedings  to  enforce  it ii,  '     677 

Form  and  contents  of  the  order ii,  677 

Service  of  the  order ii,  678 

Appearance  of  witness  compelled  by  summons ii,  678 

Proceedings  upon  examination ii,  678 

Before  whom  the  examination  may  be  had ii,  678 

Proof  of  service  of  the  order,  when  necessary ii,  679 

Mode  of  conducting  the  examination ii,  679 

Interrogatories  not  necessary ii,  679 

Deposition  must  be  subscribed,  certified  and  filed ii,  679 

Putting  deposition  in  evidence ii,  679 

When  deposition  may  be  put  in  evidence ii,  679 

Effect  of  deposition  as  evidence ii,  680 
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Objections  to  competency,  etc.,  may  bo  taken ii, 

Suppression  of  deposition ii, 


680 


PERSON: 

Jurisdiction  over,  essential i,  46 

Consent  may  confer  jurisdiction  over i,   46,  303 


PERSONAL  CLAIM: 

Notice  that  no  personal  claim  is  made i, 

When  such  notice  is  proper 

Contents  of  the  notice 

Costs,  if  defendant  unreasonably  defends 

Notice  of,  in  foreclosure v, 

PERSONAL  ACTIONS  : 

What  are  such  . .' 

Forms  of,  under  old  practice 

Forms  of,  ex  contractu,  under  old  practice 

Forms  of,  ex  delicto,  under  old  practice 

When  barred  by  statute  of  limitations 


PERSONAL  PROPERTY  : 

When  an  injunction  will  issue  in  respect  to ii. 

Transfer  of  negotiable  instruments  restrained,  when ii, 

Transfer  of  stocks  restrained,  when ii. 

Injunction  in  aid  of  action  for  possession  of ii, 

When  disposal  of,  by  debtor,  may  be  restrained ii. 

Removal  of,  when  restrained ii, 

Removal  of,  when  not  restrained ii, 

May  be  attached  in  proper  cases ii, 

When  subject  to  execution iv, 

When  exempt  from  execution iv. 

Levy  on,  how  made iv. 

Sale  of,  under  execution iv, ' 

Not  subject  to  partition v, 

Pi;iiSON-AM: 

Actions  and  remedies  in i. 


PERSONAL  RIGHTS: 

Protected  by  injunction,  when 

PERSONAL  SERVICES: 

When  specific  performance  of  contract  for,  cannot  be  enforced. . , 
(See  Specific  Performance.) 

PERSON,  EQUITY  ACTS  ON : 

Acts  on  the  person  instead  of  giving  damages 

Compels  specific  performance 

Restrains  wrongful  acts , 
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PERSON,  EXECUTION  AGAINST  (See  Execution) : 
In  what  cases  an  execution  may  issue  against 
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PERSONS  AUTHORIZED  BY  STATUTE  TO  SUE : 

Who  are  thus  authorized  to  sue 

Actions  by  public  officers 

Actions  for  penalty 

(See  Leave  to  Sue.) 

PERSONS  IN  REPRESENTATIVE  CHARACTER : 

Executors  and  administrators,  action  by 

■  Trustees  of  an  express  trust,  action  by 

Receivers,  committees  of  lunatic,  etc.,  actions  by. . . , 

Actions,  when  brought  against 

In  general 

Cestui  que  trust  and  trustee 

Receiver  and  owner  of  trust  fund  , 

Assignor  and  assignee 

How  named  in  summons 


VOL, 


PETITION  (See  Leave  to  Bring  6r  Defend  Action)  : 

Application  to  court  upon i, 

(See  Affidavits  and  Motion.) 

For  appointment  of  guardiap  for  infant i, 

On  appointing  guardian  for  infant  plaintiff i, 

On  appointing  guardian  for  infant  defendant i, 

To  remove  cause  to  United  States  court i, 

Piling  such  petition i. 

Application  for  injunction  on ii, 

For  allowance  of  writ  of  ne  exeat ii, 

For  a  discovery  of  books,  etc ii, 

Definition  and  nature  of iv, 

When  used iv. 

To  obtain  writ  of  sequestration iv. 

In  special  proceedings i  v, 

In  proceedings  preliminary  to  actions iv, 

For  appointment  of  guardian  ad  litem  iv, 

For  writ  of  habeas  corpus iv. 

For  commission  de  lunatico  inquirendo iv. 

Form  and  contents  of iv, 

Rules  applicable  to  affidavits  applicable  to iv. 

Title  not  essential,  but  proper iv. 

Address  of iv, 

Statement  of  facts  in iv. 

Prayer  for  relief iv. 

Signature  should  not  be  omitted iv, 

Verification  necessary  when  used  as  an  affidavit iv. 

When  used  as  the  foundation  of  motions  should  be  verified iv. 

Form  of  verification  same  as  in  pleading- iv, 

Folioing,  legibility  and  indorsement iv, 

General  form  of iv. 

Service  of iv. 

Hearing  on iv, 

On  default  of  adverse  party iv, 

Vol.  YL  — 113 
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On  default  of  petitioner iv,  586 

Orders  granted  on iv,  607 

Amendments  of iv,  677 

For  admeasurement  of  dower v,  156 

For  admeasurement,  service  of v,  159 

For  sale  of  real  estate  of  religious  society v,  332 

PETITION  OF  APPEAL  : 

Filing iv,  355 

Form  and  contents  of iv,  '355, 361 

Order  to  answer iv,  356 

Service  of iv,  356 

Compelling  service  of iv,  357 

Form  and  contents  of  answer  to iv,  338 

PHYSICIANS : 

And  surgeons,  not  allowed  to  disclose  information  acquired  in  a 

professional  character ii,  659 

May  testify  in  a  testamentary  cause ii,  659 

May  testify,  in  an  action  for  his  fees,  as  to   nature  of   disease 

treated  by  him '. ii,  659 

Technical  relation  of  physician  and  patient  need  not  exist  to  raise 

question  of  privilege ii,  659 

When  exempt  from  jury  duty iii,  98 

PHOTOaRAPHS: 

When  the  making  and  sale  of  photographs  of  oil  paintings  may  be 

restrained ii,  54 

PIEACY: 

What  constitutes  literary  piracy ii,  53 

Use  of  extracts,  quotations,  or  abridgments  not ii,  53 

Remedy  against ii,  53 

Of  immoral  work,  cannot  be  restrained ii,  71 

PLACE  (See  Place  of  Trial) : 

Where  arrest  may  be  made i,  657 

In  what  place  to  sue i,  181 

Of  holding  court  (See  Court). 

Of  service  of  summons,  where i,  510 

Of  taking  property  in  replevin i,  740 

Of  keeping  property  replevied i,  741 

Allegations  of,  when  necessary ii,  318 

In  local  actions ii,  318 

In  actions  on  contract ii,  318 

In  actions  given  by  statute ii,  318 

In  common-law  actions  for  torts ii,  319 

Of  performance,  when  designated  in  contract ii,  319 

Allegations  of,  not  subject  of  denial ii,  417 

Of  tender ii,  581 

Of  sale  under  execution iv,  68 

Correcting  averments  of iv,  693 
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PLACE  OF  TEIAL  (See  Actions  and  Trial) : 

Of  actions  of  replevin  . .    

In  actiohs  to  recover  real  property 

In  equitable  actions  affecting  land 

Actions  for  injuries  to  real  property 

Actions  for  partition 

Actions  for  foreclosure 

To  recover  distrained  property 

Actions  for  penalty  or  forfeiture 

Actions  against  public  officers 

Trial  when  to  be  where  parties  reside 

Where,  if  non-resident  parties 

Where  plaintiff  cannot  sue 

Where  plaintiff  has  choice  of  place 

How  to  determine  choice 

Changing  place  of  trial 

Must  be  stated  in  complaint 

Effect  of  omission  of,  from  complaint 

Effect  of  disagreement  between  summons  and  complaint,  as  to 

Changing  place  of  teial 

General  proTisions  as  to  changing 

When  venue  is  laid  in  wrong  county 

Distinction  between  local  and  transitory  actions  abolished 

How  to  determine 

Change  of,  where  impartial  trial  cannot  be  had 

Fact  that  impartial  trial  cannot  be  had  must  be  clearly  established 

Known  partiality  of  judge  a  ground  for  change  of 

Local  interest  in  the  subject  of  action  not  a  ground  for  changing 

Existence  of  party  spirit  against  a  party  not  a  ground  for  changing 

Strong  excitement  against  defendants  a  ground  for  changing 

Change  of  venue  for  convenience  of  witnesses 

Eesidence  of  witnesses,  how  far  affecting  the  question  of  change 
of 

Changing,  for  convenience  of  witnesses,  a  matter  of  discretion . . . 
Eesidence  of  witnesses  regarded,  rather  than  distance  from. ..... 

Convenience  of  foreign  witnesses,  not  a  ground  for  changing 

Number  of  witnesses  does  not  control 

Convenience  of  witnesses  regarded  rather  than  number,  in  chang- 
ing  

Stipulation  to  pay  expense  of  procuring  witnesses,  not  a  ground 

for  refusing  to  change 

Materiality  of  witnesses  must  be  shown  on  application  to  change 
The  question  of  delay,  how  far  affecting  the  motion  to  change . . . 

Change  of,  without  application  to  court 

May  be  changed  by  amendment  of  complaint 

May  be  changed  by  consent  on  demand 

Mere  service  of  demand  does  not  change 

Demand  for  change  of  venue  must  be  served  before  answering. . . 

Venue,  how  changed  in  action  to  foreclose  mortgage 

Change  of,  by  order  of  court 
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When  demand  for  change  of  venue  necessary  before  application  to 

court ii,  629 

Stay  of  proceedings  when  granted  for  purpose  of  changing ii,  629 

Effect  of  stay  of  proceedings . . .  , ii,  629 

Motion  to  change,  when  made ii,  630 

Motion  to  change,  where  and  by  whom  made ii,  630 

Notice  of  motion  to  change ii,  631 

Affidavit  to  obtain  change ii,  631-633 

Defendant  must  swear  to  merits  on  motion  to  change ii,  631 

Form  of  affidavit  of  merits ii,  631 

Opposing  motion  to  cliange .* ii,  634: 

Plaintiff  may  oppose  motion  on  counter  affidavits ii,  634 

What  stipulations  by  plaintiff  will  defeat  motion  to  change ii,  635 

Obtaining  order  vacating  stay  of  proceedings ii,  635 

Order  changing ii,  636 

Form  of  order  changing ii,  636 

Service  and  entry  of  order ii,  637 

Compliance  with  order ii,  637 

PLAINTIFFS : 

Who  mat  be  joined  as  plaintiffs    »  i,  110 

What  interest  will  authorize  a  joinder  of i,  110 

All  persons  having  any  interest  in  subject  of  action i,  110 

Nature  of  the  interest i,  1 10 

Interest  need  not  be  joint,  equal  or  common i,  111 

Action  on  injunction  bond i.  111 

Action  by  judgment  creditor i.  111 

Separate  owner  of  lands  and  tenements i,  111 

Distinct,  independent  claims  not  joined i.  111 

Who  to  join  in  actions  for  specific  performance i,  112 

Who  to  join  in  actions  for  libel  i,  112 

Who  must  be  joined  as  plaintiffs i,  112 

What  interest  will  compel  a  joinder  of  plaintiffs i,  112 

Partners  having  a  joint  interest,  must  join i,  112 

This  rule  includes  joint  tenants,  co-trustees,  partners,  joint  owners 

or  joint  contractors i,  113 

When  heirs  of  lessor  may  sue  separately i,  113 

Partners,  when  to  join  as i,  113 

Assignees  and  assignors  when  joined i,  113 

Tenants  in  common,  when  to  join  in  actions  in  tort  i,  114 

When  to  join  in  actions  for  rent i,  114 

Husband  and  wife,  when  to  join i,  114 

Devisees  and  executors,  when  joined i,  116 

Trustees  and  cestui  que  trust,  when  joined i,  116 

Exception  to  general  rule,  as  to  joinder  of  plaintiffs i,  116 

Where  one  of  several  plaintiffs  refuses  to  sue  i,  116 

When  one  partner  member  of  two  firms   i,  116 

Cannot  be  both  plaintiff  and  defendant i,  116, 136 

Where  the  question  is  one  of  common  or  general  interest i,  117 

When  parties  are  very  numerous ' i,  117 
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Parties  to  voluntary  association i  117 

Eesident  of  village  to  assert  general  right i  118 

In  relation  to  collecting  tax j  us 

Remedy  against  ekrok  as  to  proper  plaintiffs  i  118 

Where  the  action  is  not  brought  by  the  real  party  in  interest,     i,  118 

Demurrer  lies,  if  defect  apparent i,  118 

Defect  not  apparent,  objected  to,  by  answer i,  118 

Eemedy,  by  motion,  vfhen  proper i,  118 

Where  there  is  a  non-joinder  of  plaintiffs i,  118 

If  defect  apparent,  demurrer  lies i,  118 

If  defect  not  apparent,  taken  by  answer i,  118 

Waiver  of  objection i,  119 

Where  there  is  a  misjoinder  of  plaintiffs i,  119 

Objection  not  a  subject  of  demurrer i,  119 

When  demurrer  lies i,  120 

When  objection  may  be  taken  at  the  trial i,  120 

When  liable  to  arrest  on  execution iv,  117 

In  foreclosure v,  193 

In  partition v,  40 

PLEADINGS  (See  Parties  to  Action)  : 

Early  modes  of , i,  416 

Extending  time  to  plead i,.  576 

Bill  of  particulars,  when  and  how  obtained i,  581 

Statute  of  limitations  must  be  pleaded i,  65 

(See  Place  of  Trial.) 

In  former  actions  at  law — i,  425 

In  former  suits  in  equity i,  435 

Demand  of  complaint ■  i,  568 

Time  to  plead i,  576 

GrENEEAL  PRINCIPLES  OF ii,  285 

Old  PRINCIPLES  and  rules,  HOW  FAR  IN  FORCE ii,  285 

In  legal  actions ii,  285 

Nature  and  object  of  pleading ii,  285 

Origin  of  the  rules  of  pleading ii,  •  285 

Changes  introduced  by  the  Code ii,  286 

Old  practice  and  forms,  qualifiedly  abolished ii,  286 

Must  tend  to  bring  the  action  to  an  issue ii,  286 

The  allegations  of,  must  be  pertinent  and  material ii,  286 

Immaterial  points  should  not  be  traversed ii,  286 

Denial  of  matter  of  aggravation  improper. ii,  286 

Matter  of  inducement,  not  a  subject  of  denial ii,  287 

Traverse  must  not  be  too  broad  or  too  narrow ii,  287 

A  conjunctive  denial  of  an  allegation  bad. .  .• ii,  287 

Must  tend  to  a  unity  of  issue ii,  287 

Several  distinct  matters  not  properly  pleaded  in  support  of  a 

single  demand ii,  287 

Several  distinct  matters  properly  pleaded  in  support  of   several 

demands ii,  287 

Eule  of  pleading  where  there  were  several  defendants ii,  287 
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Pleading  several  counts  allowable  under  old  system ii,  288 

Election  between  inconsistent  pleas  under  the  Eevised  Statutes ...  ii,  288 

Not  allowable  to  both  plead  and  demur  to  same  matter ii,  288 

Must  tend  to  produce  certainty  in  the  issue ii,  289 

Allegations  in  respect  to  place  and  value ii, .  289 

Must  be  clear,  consistent  and  intelligible ii,  289 

Must  not  be  burdened  with  unnecessary  matter ii,  289 

Brevity  commanded  and  prolixity  prohibited ii,  290 

In  equitable  actions ii,  290 

Combination  of  certainty  and  precision  with  brevity,  the  perfec- 
tion of  pleading  at  law ii,  290 

Extreme  brevity  not  possible  in  equitable  actions ii,  290 

Mode  of  stating  facts  in  equitable  actions ii,  290 

Formal  parts  of  a  bill  in  chancery ii,  290 

Chancery  rules,  how  far  detained ii,  290 

Matter  of  evidence  not  pleaded ii,  291 

General  view  of  the  old  and  new  systems ii,  291 

Intent  of   the  legislature   to   abolish  old '  forms  of  actions  and 

pleadings ii,  291 

Effect  of  the  blending  of  law  and  equity ii,  291 

Technical  rules  only  have  been  abolished ii,  291 

Eules  dictated  by  good  sense  still  in  force ii,  291 

Statutory  requirements,  not  inconsistent  with  the  Code,  retained,  ii,  291 

Rules  of  equity  retained  rather  than  those  of  the  common  law ...  ii,  291 

Forms  of  pleading ii,  292 

Old  formsj  how  far  followed ii,  292 

Existing  forms  abolished  by  the  Code ii,  292 

Value  of  old  forms  as  precedents ii,  292 

Statutory  forms  retained,  where  not  inconsistent  with  the  Code. .  ii,  292 

Complaint  under  Code  should  contain  the  substance  of  declaration  ii,  292 

Old  precedents  which  have  been  approved  under  the  Code ii,  292 

Only  two  of  the  nine  parts  of  the  old  bill  in  chancery  remain 

under  Code ii,  293 

Forms  in  actions  at  law , ii,  293 

Eules  as  to  pleading  established  by  Code ii,  293 

Value  of  the  study  of  old  forms ii,  293 

Principles  not  abolished  by  legislation ii,  293 

When  statute  provides  a  remedy,  wording  of  the  statute  should  be 

followed ii,  293 

All  that  is  fictitious  or  purely  formal  in  old  system  to  be  avoided . .  ii,  294 

Facts  to  be  briefly  and  concisely  stated ii,  294 

Forms  in  actions  of  equity ii,  294 

Distinction  between  the  nature  of  actions  at  law  and  in  equity  not 

abolished   ii,  294 

Difference  in  mode  of  pleading  facts  in  legal  and  equitable  actions,  ii,  294 

Forms  in  actions  in  general ii,  294 

Every  action  an  action  on  the  case ii,  294 

General  rules,  as  to  mode  of  pleading  facts ii,  294 

Choice  of  remedies  and  foi'ms ii,  295 
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Election  between  action  on  tort  or  on  contract ii,  295 

Election  once  made  must  be  abided  by ii,  295 

Change  of  form  of  action  not  allowed  for  purpose  of  changing 

remedy ii,  296 

Election  between  legal  and  equitable  remedy , ii,  296 

Considerations  governing  choice  of  remedy ii,  296 

Pleadings  should  be  framed  with  reference  to  the  form  of  action 

chosen    ii,  296 

Formal  rules  or  pleading ii,  297 

Wkiting,  folioing  and  indorsing ii,  297 

Writing ii,  297 

Pleadings  must  be  written  or  printed ii,  297 

Must  be  in  the  English  language ii,  297 

Abbreviations  not  in  common  use  avoided ii,  297 

Use  of  numbers  allowable ii,  297 

Folioing ii,  297 

If  of  over  two  folios  in  length  must  be  folioed ii,  297 

One  hundred  words  a  folio ii,  297 

Indorsing ii,  297 

Must  be  indorsed  with  title  of  cause ii,  297 

Effect  of  not  folioing  or  indorsing ii,  297 

Facts,  how  stated ii,  298 

Introductory  statements ii,  298 

Formal  commencement  of ' ii,  298 

Matters  of  inducement,  how  pleaded ii,  298 

Allegations  to  be  separate  and  numbered ii,  298 

Each  single  issuable  averment  may  be  numbered ii,  298 

Distinct  claims  or  defenses  to  be  separately  stated .. .  ii,  299 

Kequirements  of  Code  and  rules  of  court ii,  29& 

Distinct  claims  or  defenses,  how  pleaded ii,  299 

Each  claim  or  defense  must  be  complete  in  itself ii,  299 

Insufficiency  of  statement  in  one  cause  of  action  not  remedied  by 

statement  in  another  count ii,  299 

Matters  of  inducement  may  relate  to  several  causes  of  action  ....  ii,  299 

Separate  statements,  how  made ii,  299 

Violation  of  requirementsj  how  corrected ii,  299 

Eemedy  against  stating  causes  of  action  improperly ' ii,  299 

Eemedy  against  not  stating  distinct  causes  of  action  by  separate 

counts  by  motion  to  strike  out ii,  300 

Same  rules  apply  to  defenses  and  counter-olaims ii,  300 

Eemedy  against  omission  to  number ii,  300 

Statement  of  date,  subscribing  pleadings ii,  301 

Statement  of  date ii,  301 

Pleadings  should  be  dated,  although  date  not  required ii,  301 

Subscribing  pleadings ii,  301 

Pleadings  must  be  subscribed ii,  301 

Usually  subscribed  by  attorney ii,  301 

Subscription  of  party  to  verification  sufScient ii,  301 

Subscription  may  be  written  or  printed ii,  301 
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Remedy  against  omission  to  subscribe ii,  301 

Making  copies  and  serving ii,  302 

Making  copies , ii,  302 

Importance  of  correct  copies  of ii,  302 

Party  may  consider  copy  served  as  only  pleading  in  the  cause ii,  302 

Defect  in  copy,  not  cured  by  original ii,  302 

Comparing  copy  with  original ii,  302 

Serving  pleadings ii,  302 

When  served ii,  302 

May  be  served  with  summons  or  separately ii,  302 

Effect  of  non-service  within  statutory  time ii,  303 

Upon  whom  served ii,  303 

Service  of,  how  made ii,  303 

Service  by  mail,  how  made ii,  303 

Service  on  party ii,  303 

Service  on  attorney ii,  303 

Service  where  prior  pleading  is  not  indorsed ii,  304 

Who  may  serve ii,  304 

Service  of,  how  proved ii,  304 

What  pacts  ought  to  be  pleaded ii,  305 

Nothing  but  facts  to  be  pleaded ii,  305 

Truth  tlie  first  requisite  of ii,  305 

Pacts  and  not  fictions  must  be  pleaded ii,  305 

Setting  forth  single  cause  of  action  by  different  counts  not  allow- 
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Mutual  promises,  how  alleged ii,  380 

Demand,  when  and  how  pleaded ii,  380, 381 

When  a  demand  must  be  alleged ii,  381 

When  parties  have  stipulated  that  demand  shall  be  necessary  to  fix 

liabiHty ii,  381 

Demand  not  necessary  on  demand  note .' ii,  381 

Demand  necessary  on  promise  to  pay  debt  of  another  on  demand,  ii,  381 

Wnere  parties  have  not  stipulated  for  demand ii,  381 

Where  contract  is  to  pay  money  absolutely,  no  demand  necessary,  ii,  381 

In  equity,  demand  only  affects  costs ii,  382 

At  law  demand  affects  right  of  action. ii,  382 

Where  contract  fixes  time  and  place  of  performance,  demand  when 

necessary ii,  382 

Demand  necessary  to  fix  liability  of  bailee ii,  382 

Demand  when  necessary  to  be  made  must  be  pleaded ii,  382,  390 

Demand,  how  pleaded '. ii,  382 

Not  necessary  to  aver  whether  demand  was  oral  or  written ii,  383 

Demand  of  one  of  several  joint  debtors,  how  pleaded *. .  ii,  383 

When  evidence  may  be  given  of  a  demand  not  alleged ii,  383 

Performance  of  conditions,  when  and  how  alleged ii,  383 

Conditions  precedent,  when  to  be  alleged ii,  383 

Conditions  precedent,  how  alleged ii,  384 

Conditions  concurrent,  how  alleged ii,  384 

Notice,  when  and  how  pleaded ii  385 

When  notice  should  ue  pleaded ii,  385 

How  notice  should  be  pleaded ii,  385 

Breach  of  contract,  how  pleaded ■ ii,  385 

When  statutes  require  that  specific  breach  of  contract  shall  be 

pleaded ii,  386 

Facts  must  be  stated  shewing  breach ii,  386 
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Breach,  as  assigned,  must  negative  performance ii,  386 

Defenses  need  not  be  negatived ii,  386,  387 

Damages,  how  pleaded ii,  387 

Pacts  showing  damage  must  be  alleged ii,  387 

Amount  of  damage  not  an  issuable  fact ii,  387 

Special  damages,  when  and  how  pleaded ii,  387,  388,  397 

Complaints  upon  wrongs ii  388 

Averments  showing  plaintiff's  right  of  action ii,  388 

Facts  showing  injury  to  plaintiff  must  be  alleged ii,  388 

Complaints  in  qui  tarn,  action  an  exception ii,  388 

Complaints  for  injuries  to  third  person ii,  388 

Eight  of  plaintiff  in  property  injured  must  be  shown ii,  389 

Source  of  title  to  property  injured  need  not  be  shown ii,  389 

Wrongful  act,  how  pleaded ii,  389 

In  action  of  replevin ii,  389 

In  action  of  trespass ii,  389 

Defense  need  not  be  anticipated ii,  389 

Excessive  particularity  not  required  in  statement  of  facts ii,  389 

Not  necessary  to  show  how  defendant  converted  property ii,  389 

Allegation  of  duty,  when  necessary ii,  390 

Complaint  against  overseer  of  highways  for  neglect  of  duty ii,  390 

Demand,  when  essential  to  right  of  action,  must  be  alleged ii,  390 

Demand,  when   necessary  in   action  for  wrongful   detention   of 

property ii,  390 

Complaint,  by  assignee  of  right  of  action ii,  391 

Demand  not  necessary  in  replevin ii,  392 

Demand  when  not  necessary  in  trover ii,  392 

Demand  not  necessary  in  action  against  continuer  of  a  nuisance . .  ii,  392 

Allegations  of  knowledge,  when  necessary ii,  392 

When  knowledge  in  defendant  is  the  gist  of  the  action  it  must  be 

alleged ii,  392 

When  knowledge  must  be  averred  in  actions  for  injuries  by  animals  ii,  393 

Kpowledge  must  be  averred  in  action  for  deceit ii,  394 

In  action  upon  absolute  warranty,  knowledge  need  not  be  alleged  ii,  394 

In  actions  for  injuries  resulting  from  negligence ii,  394 

In  actions  for  enticing  a  servant  away  from  his  master ii,  395 

Direct  allegation  of  knowledge  not  necessary  in  action  for  mali- 
cious arrest ii,  395 

Averment  of  knowledge  not  necessary  in  action  against  continuer 

of  nuisance ii,  395 

Knowledge,  how  pleaded ii,  395 

Wrongful  intent,  when  and  how  pleaded ii,  396 

When  wrongful  intent  must  be  pleaded ii,  396 

Intent  to  deceive  must  be  alleged  in  action  for  false  representations  ii,  396 

Wrongful  intent  essential  in  action  for  enticing  away  wife ii,  396 

Malice  must  be  alleged  in  action  for  malicious  prosecution ii,  396 

Malice  must  be  alleged  in  slander  of  title  to  land ii,  396 

Malice  not  necessary  to  be  alleged  in  action  of  libel ii,  397 

MaUce  must  be  alleged  in  action  for  slander ii,  397 
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Wrongful  intent,  how  pleaded ii,  397 

Special  damages ii,  387,  388,  397 

When  special  damages  must  be  pleaded ii,  397 

When  special  damages  must  be  pleaded  in  action  for  slander ii,  398 

In  actions  to  restrain  public  nuisance ii,  398 

In  actions  against  public  officers ii,  398 

Prospective  damages  must  be  pleaded ii,  399 

Special  damages,  how  pleaded ii,  399 

What  constitutes  special  damage ii,  399 

Remedy  against  insufficient  averment  of  special  damage ii,  400 

Demand  of  belief ii,  400 

Character  of  relief  demanded ii,  400 

Final  relief  only  should  be  demanded ii,  400 

Importance  of  demanding  full  relief ii,  400 

Both  legal  and  equitable  relief  may  be  demanded ii,  401 

Examples  of  demands  embracing  legal  and  equitable  relief ii,  401 

Inconsistent  demands  cannot  be  united ii,  401 

Examples  of  demands  for  inconsistent  relief ii,  402 

Demand  for  costs  unnecessary '. ii,  402 

Form  of  demand ii,  402 

Plaintiff  must  demand  relief  to  which  he  is  entitled ii,  402 

If  money  is  demanded,  the  amount  must  be  stated ii,  402 

Can  the  plaintiff  demand  alternative  relief ii,  402 

Prayer  for  general  relief  unnecessary ii,  403 

The  answer ii,  404 

Preliminaries ii,  404 

Election  between  defense  and  default ii,  404 

Default  when  advisable ii,  404 

Offer  of  judgment ii,  405 

Object  of  the  offer  of  judgment ii,  405 

Offer  may  be  made  at  any  time  before  verdict ii,  405 

Tender,  in  what  cases  made ii,  405 

Effect  of  tender ii,  405,  406 

Amount  of  tender ii,  406 

Eeview  of  plaintiff's  proceedings ii,  406 

Taking  objections  to  irregular  service  of  papers ii,  406 

Demanding  security  for  costs ii,  407 

Objections  to  complaint ii,  407 

Defects  remediable  by  demurrer ii,  407 

Complaint  should  be  carefully  criticised  before  answering ii,  407 

When  complaint  subject  of  demurrer ii,  407 

When  remedy  by  answer ii,  408 

Striking  out  irrelevant  and  redundant  matter ii,  408 

Motion  to  strike  out  must  be  made  before  answer  or  demurrer  ...  ii,  408 

Motion  to  make  more  definite  and  certain ii,  408 

Election  between  motion  to  make  definite  and  certain  and  demand 

of  copy  account ii,  409 

When  motion  to  make  definite  and  certain  may  be  made ii,  409 

Election  between  causes  of  action ii,  409 
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Order  of  interpleader ii,  409 

"When  order  of  interpleader  may  issue ii,  409 

When  order  of  interpleader  applied  for ii,  409 

Change  of  venue,  when  obtainable ii,  409 

Preparations  to  defend ii,  410 

Service  of  notice  of  retainer ii,  410 

Effect  of  service  of  retainer ii,  410 

Demand  of  copy  account  or  bill  of  particulars ii,  410 

Discovery  in  aid  of  pleading ii,  410 

Time  to  plead ii,  411 

General  rule  as  to  time  of  service  of  answer ii,  411 

When  complaint  served  by  mail ii,  411 

When  time  limited  for  answering  begins  to  run  when  defendants 

are  joint  debtors ii,  411 

Time  of  answering  after  service  of  summons  by  publication ii,  412 

Time  for  answering  where  defendant  has  been  arrested ii,  412 

Time  for  answering  where  demurrer  overruled ii,  412 

Time  for  answering  where  a  discovery  has  been  ordered ii,  547 

Extension  of  time  to  plead ii,  412 

Extension  of  time  to  plead  may  be  conferred  by  consent ii,  412 

Party  may  consent  to  extension  of  time  to  plead ii,  412 

Extending  time  to  answer,  extends  time  to  demur ii,  412 

Essentials  of  a  valid  consent ii,  413 

Extending  time  to  answer  by  order ii,  413 

Who  may  make  an  order  extending  time  to  answer ii,  413 

Papers  on  application  for  order  extending  time ii,  413 

No  notice  of  application  necessary ii,  413 

Service  of  order  extending  time  to  answer ' ii,  413 

Effect  of  order  extending  time  to  answer ii,  414 

Judgment  by  default  will  be  set  aside,  when ii,  414 

Order  must  be  regularly  obtained  and  served  to  bar  entry  of  judgment  ii,  414 

Order  extending  time  to  answer  may  be  disregarded,  when ii,  414 

Construction  of  order  extending  time  to  plead ii,  414 

Order  extending  time  supersedes  motion  to  strike  out ii,  415 

Order  extending  time,  as'  a  waiver  of  irregularities ii,  415 

Denial  as  a  defense ii,  415 

Wliat  may  be  denied  ii,  415 

Requisites  of  answer  under  the  Code  ii,  415 

Facts  impliedly  averred  may  be  denied ii,  416 

What  may  not  be  denied ii,  416 
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Test  of  matter  subject  to  denial ii,  417 
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Conclusions  of  law  should  not  be  denied ii,  418 

When  conclusions  of  law  may  be  denied ii,  418 
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What  is  sufficient  as  a  general  denial ii,  420 
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Denial  must  be  in  the  disjunctive •. . . .  ii,  421 
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Denial  of  knowledge  or  information ii,  423 

When  denial  of  knowledge  or  information  not  proper ii,  423 

When  denial  of  knowledge  or  information  necessary ii,  424 

Form  of  denial  of  knowledge  or  information ii,  424 

Examples  of  insufficient  denials , ii,  424 

Positive  denial  not  to  be  added  to  denial  of  knowledge  ii,  424 

Form  of  denial  given  by  Code  should  be  followed ii,  425 

Effects  of  omission  to  deny ii,  425 

Omission  to  deny  an  admission  of  truth ii,  425 

Omission  to  deny  immaterial  fact  not  an  admission ii,  425 

Matters  well  pleaded  only  admitted  by  omission  to  deny ii,  425 

Matters  impliedly  alleged  admitted  by  omission  to  deny ii,  425 

New  matter  as  a  defense ii,  426 

What  constitutes  new  matter ii,  426 

What  is  not  new  matter ii,  426 

Denial  of  facts  necessary  to  sustain  cause  of  action,  is  not  an  alle- 
gation of  new  matter ii,  427 

What  is  a  counter-claim ii,  427 

Counter-claim,  a  creation  of  the  Code ii,  427 

Counter-claim  embraces  both  recoupment  and  set-oflf ii,  427 

Definition  of  set-off ii,  427 

Definition  of  recoupment ii,  427 

Counter-claim  may  be  for  liquidated  or  unhquidated  damages ii,  428 

Counter-claim  may  set  up  legal  or  equitable  defense , ii,  428 

Every  defense  cannot  be  pleaded  as  a  counter-claim ii,  428 

Essentials  of  every  counter-claim ii,  428 

What  counter-claims  may  be  pleaded  in  actions  on  contract ii,  429 

How  a  cause  of  action  in  tort  may  be  set  up  as  a  counter-claim  in 

an  action  on  contract ii,  430 

What  counter-claims  may  be  set  up  in  all  actions ii,  430 

Counter-charges  of  adultery  may  be  set  up  in  action  for  an  abso- 
lute divorce li,  430 
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New  matter,  how  pleaded ii,  430 

New  matter,  how  pleaded  as  a  defense ii,  430' 

New  matter  must  be  specially  pleaded ii,  430 

Every  fact  necessary  to  defeat  recovery  must  be  alleged ii,  430 

New  matter,  how  pleaded  as  a  counter-claim ii,  431 

Counter-claim  must  contain  a  cause  of  action  in  favor  of  defend- 
ant and  against  plaintiff ii,  431 

Form  of  counter-claim  non-essential ii,  431 

Demand  must  be  set  up  as  a  counter-claim  to  entitle  defendant  to 

affirmative  relief ii,  431 

Each  counter-claim  must  be  separately  stated,  folioed  and  numbered,  ii,  431 

Counter-claim  should  be  treated  as  a  complaint  in  a  cross  action . .  ii,  431 

Failure  to  answer ii,  432 

What  constitutes  a  failure  to  answer ii,  432,  517 

Non-service  of  answer  within  time  fixed  by  statute ii,  432 

Defective  answer,  regularly  served,  cannot  be  treated  as  a  nullity  ii,  432,  518 
When  service  of  unverified  answer  may  be  regarded  as  a  failure 

to  answer ii,  432,  518 

Effect  of  failure  to  answer ii,  433,  518 

Failure  to  answer  entitles  plaintiff  to  judgment ii,  433,  518 

Effect  of  a  partial  failure  to  answer ii,  433,  519 

When  plaintiff  may  have  judgment  for  excess  of  his  demand  over 

counter-claim ii,  433 

The  reply ii,  434 

Preliminaries ii,  434 

Ohjections  to  form  of  answer ii,  434 

Separation  of  distinct  matters  of  defense ii,  434 

Remedy  against  failure  to  state  defenses  separately ii,  434 

Eemedy  against  failure  to  folio   ii,  434 

Remedy  against  omission  of  verification ii,  434 

Objections  to  substance  of  answer ii,  435 

Striking  out  sham  and  irrelevant  answers ii,  435 

General  denial  cannot  be  struck  out  as  sham ; . .  ii,  435 

Entire  defense  may  be  struck  out  as  irrelevant ii,  435 

Entire  defense  only  can  be  struck  out  as  sham ii,  436 

Demurrer,  the  proper  remedy  against  insufficiency ii,  436 

When  answer  wiU  be  adjudged  frivolous ii,  436 

Judgment  on  frivolous  answer,  how  obtained ii,  436 

Definition  of  frivolous  answer ii,  436 

Distinction  between  sham  and  frivolous  answers ii,  437 

Motion  to  strike  out  as  sham  may  be  joined  with  motion  for  judg- 
ment as  frivolous : ii,  437 

Striking  out  irrelevant  and  redundant  matter ii,  437 

When  plaintiff  should  move  to  strike  out  irrelevant  or  redundant 

matter ii,  437 

Eemedy  against  uncertainty  in  answer ii,  437 

Election  between  inconsistent  defenses ii,  438 

When  defendant  may  be  compelled  to  elect  between  inconsistent 

defenses ii,  438 
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How  election  may  be  compelled ii,  438 

Satisfaction  of  admitted  demands ii,  438 

When  part  of  demand  is  admitted  plaintiff  may  compel  satisfac- 
tion of  that  part ii,  438 

When  court  will  order  part  of  demand  satisfied ii,  438 

Kemedy,  where  entire  demand  is  admitted ii,  438 
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Amendment  of  tlie  complaint ii,  439 

When  plaintiff  should  amend  after  answer  or  demurrer ii,  439 

Discontinuance ii,  439 

When  plaintifif  should  obtain  leave  to  discontinue ii,  439 

Discontinuance  not  a  bar  to  new  action  ii,  439 

Time  to  plead ii,  439 

Time  to  reply  after  order  for  a  discovery ii,  547 

Time  to  reply  when  answer  personally  served ii,  439 

Time  to  reply  when  answer  served  by  mail ii,  439 

Extension  of  time  to  reply ii,  439 

Proceedings  to  obtain  extension  of  time ii,  439 

Service  of  order  extending  time  indispensable  .  ■ ii,  440 

When  a  reply  is  necessary ii,  440 

Wlien  the  answer  sets  up  a  counter-claim ii,  440 

Reply  allowed  only  to  counter-claim,  exopt  when  ordered  by  court,  ii,  440 

When  reply  ordered  to  defense  by  way  of  avoidance ii,  441 

Reply  may  be  ordered  to  defense  of  statute  of  limitations ii,  441 

When  reply  will  not  be  ordered ii,  441 

Denial  of  answer ii,  441 

Form  of  denials  of  the  reply ii,  441 

Reply  must  contain  essentials  of  valid  answer , ii,  441 
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How  new  matter  must  be  pleaded ii,  442 

Service  and  filing  of  reply ii,  442 

Service  of  reply ii,  442 

Within  what  time  service  must  be  made   ii,  442 

Filing  of  reply ' ii,  443 

Faildre  to  reply ii,  443, 520 

Effect  of  failure  to  reply ii,  443, 520 

Failure  to  reply  an  admission  of  counter-claim ii,  443,  520 

Facts  well  pleaded  only  admitted  by  failure  to  reply ii,  443 

Facts  pleaded  as  a  defense,  not  admitted ii,  443 

Counter-claim,  when  not  admitted  by  failure  to  reply ii,  444 

When  defendant  may  move  for  judgment  on  counter-claim ii,  444, 520 

The  demurrer ii,  445 

Nature  and  office  of  demurrer ii,  445 

Changes  under  the  Code ii,  445 

Old  rules  relating  to  demur-ers,  obsolete ii,  445 
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Effect  of  demuiTer  as  an  admission  of  facts ii,  445 

Demderer  to  complaint i ii  446 

When  demurrer  to  complaint  will  lie  ii,  446 

Defect  must  fall  within  section  144  of  the  Code ii  446 

Defect  must  appear  on  face  of  complaint ii  446 

Names  of  parties  improperly  omitted  cannot  be  shown  by  de- 
murrer   ii,  446 

Defect  must  extend  to  an  entire  cause  of  action ii,  446 

Demurrer  for  want  of  jurisdiction ii,  447 

Demurrer  lies  for  want  of  jurisdiction  of  the  person ii,  447 

Meaning  of  "jurisdiction  of  the  person  " ii,  447 

Demurrer  lies  for  want  of  jurisdiction  of  subject  of  the  action ii,  447 

Consent  cannot  confer  jurisdiction ,  ii,  447 

Want  of  jurisdiction  must  appear  on  face  of  complaint ii,  447 

Demurrer  for  want  of  legal  capacity  to  sue ii,  448 

Where  individual  sues  as  corporation ii,  448 

Absence  of  averment  of  incorporation  will  not  authorize  demurrer  ii,  448 

Demurrer  on  account  of  pendency  of  another  action ii,  448 

Other  action  must  be  pending  in  court  of  this  State  to  authorize 

demurrer •. ii,  448 

What  is  meant  by  "  action  "  in  section  144  of  the  Code ii,  448 

Other  action  must  be  between  same  parties  only ii,  449 

Demurrer  for  defect  of  parties ii,  449 

When  demurrer  lies  for  defect  of  parties,  no  other  remedy  ob- 
tainable    ii,  449 

Demurrer  lies  only  for  omission  of  necessary  parties ii,  449 

Demurrer  hes  for  lack,  but  not  for  excess  of  parties ii,  449 

Improper  joinder  of  parties,  not  a  subject  of  demurrer ii,  449 

Demurrer  for  misjoinder,  lies  under  subdivision  6  of  section  144  of 

the  Code ii,  450,  452 

Interest  of  party  demurring,  must  require  joinder  of  omitted  parties,  ii,  450 

Complaint  need  not  show  that  omitted  parties  are  living ii,  450 

Demurrer  for  misjoinder  of  actions ii,  450 

Objection  for  misjoinder  can  be  taken  only  by  demurrer ii,  450 

The  test  of  improper  joinder ii,  450 

Demurrer  does  not  lie  for  the  blending  of  several  causes  of  action 

in  one  statement ii,  451 

Eemedy  where  two  causes  of  action,  which  cannot  properly  be 

united,  are  stated  as  one ii,  451 

Demand  for  several  distinct  forms  of  relief  does  not  constitute 

several  causes  of  action ii,  451 

Test  to  determine  how  many  causes  of  action  are  stated ii,  451 

Demurrer  does  opt  lie  for  statement  of  single  cause  of  action  in 

different  counte ii,  452 

Demurrer  for  improper  joinder,  must  go  to  entire  complaint ii,  452 

Demurrer  for  insufBciency  of  complaint ii,  452 

Where  facts  stated  will  not  authorize  a  recovery,  demurrer  lies  ...  ii,  452 
Where  no  cause  of  action  is  stated  against  one  of  several  defend- 
ants, demurrer  lies ii,  452 
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When  joint  demurrer  will  not  lie '.....  ii,  452 
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Demurrer  does  not  lie  for  defects  in  form ii,  453 

Form  of  demurrer ii,  453 

Demurrer  must  specify  grounds  of  objection ii,  453 

Grounds  of  demurrer,  how  specified ii,  453 

Effect  of  setting  forth  objections  in  detail ii,  454 

Demurrer  must  stand  or  fall  upon  objections  stated ii,  454 

Demurrer  may  go  to  entire  complaint,  or  to  single  cause  of  action  ii,  454 

Part  demurred  to  must  be  specified ii,  454 

Construction  of  demurrer ii,  455 

When  demurrer  will  be  construed  as  an  answer ii,  455 

Effect  of  demurrer , ii,  455 

When  demurrer  is  allowed,  judgment  may  be  given  for  defendant,  ii,  455 

In  cases  of  misjoinder  of  actions ii,  455 

Defendant  may  plead  over  when  demurrer  not  allowed ii,  455 

Leave  to  plead  over,  only  when  demurrer  was  interposed  in  good 

faith ii,  456 

Where  leave  to  withdraw  on  terms  is  given ii,  456 

Effect  of  omission  to  demur ii,  456 

All  objections  except  to  jurisdiction,  and  insufficiency  of  complaint, 

waived  by  omission  to  demur ii,  456 

Demurrek  to  answer ii,  457 

When  demurrer  to  an  answer  will  lie ii,  457 

Answer  not  setting  up  new  matter,  not  a  subject  of  demurrer ii,  457 

Demurrer  to  answer  lies  only  for  insufficiency  of  facts  stated ii,  457 

Pleading  a  defense  as  a  counter-claim  not  a  ground  for  demurrer . .  ii,  457 

Matters  of  form  will  not  authorize  demurrer ii,  457 

When  demurrer  will  lie  to  counter-claim ii,  458 

Counter-claim  setting  up  valid  cause  of  action  may  be  subject  of 

demurrer ii,  458 

Demurrer  will  lie  to  counter-claim  not  relating  to  complaint ii,  458 

Demurrer  must  be  to  one  entire  defense ii,  458 

Each  counter-claim  or  defense  a  distinct  pleading ii,  458 

Answer  amended  at  the  trial  not  demurrable ii,  459 

Remedy  where  amended  answer  is  insufficient ii,  459 

Form  of  demurrer  to  answer ii,  459 

Effect  of  demurrer  to  answer ii,  459 

Defendant  may  amend  when  demurrer  allowed ii,  459 

Proceedings  when  demurrer  is  overruled ii,  459 

When  judgment  will  be  given  for  defendant ii,  459 

When  plaintiff  will  be  allowed  to  plead  over ii,  459 

Attacking  complaint  on  argument ii,  460 

Defendant  may  raise  objection  to  the  sufficiency  of  the  complaint 

or  jurisdiction  of  court ii,  460 

Can   defendant  attack  complaint  when   demurrer  is  merely  to 

counter-claim ii,  460 

Effect  of  omission  to  demur ii,  460 

Omission  to  demur  as  a  waiver ii,  460 
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Omission  to  demur  does  not  waive  defects  in  substance ii,  461 

Demureeb  to  reply ii  461 

When  demurrer  will  lie ii,  461 

Defendant  may  demur  to  reply  for  insufficiency ii,  461 

Departure  from  complaint  in  reply  not  a  cause  of  demurrer ii,  461 

Form  of  demurrer ii,  461 

Grounds  of  demurrer  must  be  specified ii,  461 

Demurrer  must  point  out  wherein  reply  is  insufficient ii,  461 

Remedy  against  insufficient  demurrer ii,  461 

Effect  of  demurrer ii  461 

Attacking  answer  on  ai^ument ii,  461 

The  issue,  what  it  is ii,  462 

What  are  issnes  of  law ii,  462 

All  issues  arising  on  demurrer  are  issues  of  law ii,  462 

What  are  issues  of  fact ii,  462 

Issues  of  both  law  and  fact  ii,  462 

Issues  of  both  law  and  fact  may  arise  in  same  action '. ii,  462 

Special  issues^  what  are ii,  462 

What  is  and  what  is  not  at  issue ii,  463 

What  allegations  are  at  issue  ii,  463 

Every  material  allegation  denied  by  the  adverse  party  is  at  issue . .  ii,  463 

When  denial  not  necessary  to  raise  issue ii,  463 

What  allegations  are  not  at  issue ii,  463 

Uncontroverted  allegations  of  complaint  or  answer  not  at  issue. . .  ii,  463 
Making  counter-statement,  without  denial,  does  not  put  allegation 

at  issue ii,  464 

Issue  raised  by  denial  in  one  answer  not  defeated  by  omission  to 

deny  another ii,  464 

Settling  issues,  or  eeigned  issues ii,  464 

Feigned  issues  abolished ii,     '  464 

Feigned  issues  under  former  practice ii,  464 

Substitute  for  feigned  issues  under  the  Code ii,  465 

Issues,  how  proposed  and  settled ii,  465 

Proceedings  to  obtain  trial  of  certain  issues  by  jury ii,  465 

When  application  should  be  made ii,  465 

Who  may  settle  the  issues ii,  465 

In  what  cases  specific  questions  of  fact  will  be   submitted  to  a 

jury ii,  466 

Issues  upon  questions  of  adultery  in  actions  for  divorce ii, .       466 

Of  what  facts  issues  should  be  framed  in  actions  for  divorce ii,  466 

Definiteness  in  settlement  of  issues ii,  466 

Supplemental  and  cross-pleadings ii,  467 

Supplemental  pleadings ii,  467 

When  supplemental  pleadings  allowed  ii,  467 

On  discovery  of  facts  unknown  or  occurring  subsequent  to  former 

pleading ",  467 

Eeviving  or  continuing  action  by  supplemental  complaint ii,  468 

Where  facts  may  be  pleaded  by  amendment,  supplemental  com- 
plaint denied ii,  469 
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When  leave  to  file  necessary ii,  469 

When  leave  granted  as  of  course ii,  469 
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Apphcation,  when  made ii,  470 

Effect  of  laches  in  making  application ii,  470 
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Former  proceedings  should  be  alleged  in i ii,  472 
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Court  may  require  party  to  waive  original  answer ii,  473 

Answer  to  supplemental  pleadings ii,  473 

Efiect  on  previous  proceedings ii,  473 

Effect  on  future  proceedings ii,  474 

Detfects  in  supplemental  pleadings ii,  474 

Remedies  against  error ii,  474 

Appeals ii,  474 

Order  granting  or  denying  leave  to  file  not  appealable ii,  474 

Cross-pleadings  ii,  474 

Cross-pleading  under  former  practice ii,  474 

When  cross-pleadings  were  allowed ii,  474 

Consolidation  of  actions  at  the  hearing ii,  475 

Form  and  contents  of  cross-complaint ii,  475 
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What  are  unauthorized  pleadings ii,  478 

Remedy  against  unauthorized  pleadings ii,  478 

Irrelevant  and  redundant  pleadings ii,  478 

What  pleadings  are  irrelevant ii,  478 

Allegations  affecting  questions  of  cost  or  damage  not  irrelevant  . .  ii,  479 

Defects  in  form  of  statement  will  not  make  pleading  irrelevant ...  ii,  479 
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When  au  entire  answer  is  irrelevant , ii^  479 

Entire  complaint  or  reply  cannot  be  irrelevant ii  479 

Counter-claim  cannot  be  struck  out  as  irrelevant ii  480 

What  are  redundant  pleadings ii,  480 

Distinction  between  irrelevant  and  redundant  pleadings ii,  480 

Remedy  against  irrelevant  and  redundant  pleadings ii,  481 

Motion  to  strike  out,  wten  proper ii,  481 

Demurrer,  when  proper ii,  482 

Motion,  when  made  ii,  482 

Motion,  when  waived  by  further  proceedings ii,  482 

On  what  papers  to  move  to  strike  out ii,  483 

When  motion  must  be  based  on  an  affidavit ii,  483 

Notice  of  motion  to  strike  out ii,  483 

When  the  motion  to  strike  out  will  be  granted ii,  483 

Moving  party  must  be  aggrieved  by  the  irrelevant  matter ii,  483 

In  cases  of  doubt,  motion  denied ii,  484 

Denial  of  immaterial  allegations,  in  a  traversable  form,  wiU  not  be 

struck  out '. ii,  484 

Motion  denied  if  matter  sought  to  be  struck  out  would  leave  no 

issue  to  be  tried ,  ii,  484 

Where  relevant  and  irrelevant  matter  cannot  be  separated,  the 

whole  may  be  struck  out ii,  484 

Proceedings  under  the  order ii,  485 

Service  of  corrected  pleading  unnecessary ii,  485 
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Whole  defense  must  be  struck  out  or  none , . . .  ii,  489 

Counter-claim  cannot  be  struck  out  as  sham ii,  489 

When  motion  to  strike  out  as  sham  must  be  made ii,  489 
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General  denial  cannot  be  struck  out  as  sham ii,  491 
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Entry  of  judgment  as  by  default ii,  492 
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made  in  bad  faith j;  497 

Return  of  disregarded  pleadings ii'  493 
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When  motion  mnst  he  made ii  500 

Opposing  motion ii  500 
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pay  costs ii_  501 

Process  cannot  be  amended  as  of  course ii,  502 
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ment    ii,  503 

Answer  to  amended  pleading  may  be  amended  as  of  course ii,  503 
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Amendment  of  summons  necessary  to  bring  in  new  parties ii,  504 

Party  cannot  be  struck  out  without  leave  of  court ii.  504 
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original  pleading  a  nullity ii,  505 

Amendment  an  answer  to  a  motion  for  judgment  on  a  frivolous 

pleading  ii,  505 
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Eemedy  against  improper  amendments ii,  505 

Striking  out  amended  pleading ii,  506 
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Mistakes  generally ii,  507 
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When  objections  should  be  taken  at  trial iii,  79 

Answer  cannot  be  struck  out  on  trial  as  insufficient iii,  79 

Motion  for  judgment  on iii,  81,  82,  89 

Time  in  which  to  move  for  judgment  on iii,  83 

Admissions  in,  cannot  be  contradicted  by  evidence  on  trial iii,  84 
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ance   , iii,  87 

Relations  between  pleadings  and  judgment iii,  608,  609 

Judgment  on  demurrer iii,  611 

Judgment  on  frivolous  and  false  pleadings iii,  611 

Appeals  from  order  striking  out iv,  259,  325 

Appeals  from  orders  relating  to iv,  325 

Order  denying  motion  to  make  pleading  more  definite  and  certain, 

not  appealable iv,  325 

Order  striking  out  answer  as  frivolous,  appealable iv,  325 

Order  denying  motion  to  strike  out,  not  appealable iv,  325 

Order  allowing  amendment,  when  appealable iv,  325 

Orders  granting  or  refusing  leave  to  file   supplemental  pleading, 
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When  amendment  contradicting  original  complaint  allowed iv,  653 
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Amendmeut  after  demurrer  to  part  of  answer iv, 

Amendtaent  making  pleadings  bad  not  allowed : . .    iv, 

Insufficient  complaint  cannot  be  made  sufficient  by  amendment. 

Amendment  adding  new  count  upon  same  cause  of  action iv, 

Verification  of  pleading  may  be  amended iv. 

Amendment  of  pleadings  as  to  parties iv, 

Entire  change  of  parties  not  allowed T iv. 

Party  having  cause  of  action  cannot  be  substituted  for  party  having 

none iv. 

When  new  defendants  cannot  be  brought  in iv, 

Summons  must  be  amended  to  conform  to  amended  complaint  . 
Mistakes  in  names  of  parties  may  be  corrected iv. 

Amendments  before  trial  as  of  course 

Claim  or  defense  may  be  changed  before  trial iv, 

Ground  of  action  may  be  changed iv, 

New  causes  of  action  may  be  added  or  substituted iv, 

Abandonment  of  causes  of  action  in  original  complaint iv. 

Court  cannot  change  entire  nature  of  action  or  defense 

Amendment  of  demand  for  relief 

Changing  nature  of  relief  demanded iv, 

Amending  answer  (See  Answer) iv, 

Unconscionable  defenses  may  be  set  up  by  amendment 

Amendment  at  the  trial 

Power  of  the  court  to  amend  pleadings  at  the  trial 

Adding  new  cause  of  action  or  new  defense  at  the  trial iv. 

Examples  of  amendments  allowed  at  the  trial iv, 

When  party  will  be  allowed  to  strike  out  an  admission iv, 
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Amendment  after  frivolous  pleading 
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Service  of  amended  pleadings 

Amended  pleading  must  in  all  cases  be  served 
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Effect  of  amendment  of iv,         690 


IV, 

iv, 
iv, 
iv, 
iv, 
iv, 


IV, 

iv, 
iv, 
iv, 


PAGE. 

653 
654 
654 
'  654 
654 
654 
655 

655 
655 
655 
656 
656 
656 
657 
657 
658 
658 
658 
659 
659 
661 
661 
661 

662,  663 
662 
663 

662,  664 
664 
664 
664 
665 
665 
666 
666 
666 
666 
667 
667 
668 
668 
668 
668 
668 
688 
688 


928  GENEEAL  INDEX. 

PLEADINQ-S  —  Continued.  vol.  page. 

Amended  pleading  supersedes  the  original iv,  688,  690 

Answering  or  demurring  to  amended  pleading iv,  688,  690 

'    Effect  of  amendment  on  provisional  remedy iv,  691 

Effect  of  bringing  in  new  parties iv,  691 

Variance  between  pleadings  and  proof iv,  692 

(See  Variance.') 

In  ejectment v,  8,     9 

In  foreclosure v,  196 

In  partition v,  59 

Amendment  of,  in  partition T,  45 

PLEDGE : 

When  replevin  lies  for i,  714 

Debt  must  be  paid,  before  pledge  claimed i,  56 

Eefusal  to  return,  when  ground  of  arrest i,  617 

Pledge  cannot  be  retained  to  secure  usurious  debts i,  617 

POINTS : 

Preparation  of,  before  argument  of  appeal iv,  283,  303 

How  printed iv,  308,  362 

Should  be  furnished  on  appeals  to  the  county  court iv,  ,  462 

POLICEMEN: 

When  exempt  from  arrest  in  civil  action i,  596 

POLLS:  ** 

Challenge  to iii,  104, 107 

POOR  PERSONS: 

Who  may  prosecute  as  such i,  206 

Application  for  leave i,  207 

Notice  of  application i,  208 

Petition  for  leave  to  sue i,  208 

Order  granting  leave  to  sue i,  209 

Defect  of  order i,  211 

Revocation  of  order i,  212 

Appeals  cannot  be  prosecuted  in /or?reas^a?ipem iv,  214 

POSSESSION: 

Right  of  possession  essential  to  replevin i,  718 

What  necessary  in  actions  for  real  estate i,  53,  54 

Defense  of  possession i,  68,  69 

What  property  in  possession  cannot  be  distrained i,  78 

Importance  of,  in  interpleader  cases i,  173 

Care  of  property  replevied i,  741 

Claim  of  property  by  third  person i,  742 

Right  to  defend  possession  of  property i,  62-69 

Of  land  suf&cient  to  sustain  action i,  89 

Of  chattels,  when  sufficient i,  89 

Writ  of , . . .  V,  19 

Necessary  in  partition i,  27,  29 
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P0SITIFBNE8S :                                                                               vol.  page. 

In  pleading ii,  321 

Facts  within  the  knowledge  of  the  pleader  should  be  alleged  with  ii,  321 

Facts  may  be  stated  on  information  and  belief ii,  321 

Facts  should  not  be  stated  by  way  of  recital ii,  322 

Hypothetical  statement  a  violation  of  the  rule ii,  322 

POSTING  NOTICE: 

Of  sale  in  foreclosure ,   v,  257,  258 

POSTPONEMENT: 

When  postponement  of  cause  may  be  essential iii;  64 

When  and  how  plaintiff  should  apply  for. iii,  64 

Affidavit  to  obtain iii,  64 

When  and  how  defendant  should  apply  for iii,  65 

Grounds  for iii,  66-69 

Absence  of  witnesses  as  a  ground  for iii,  66,  67,  68 

Lack  of  documentary  evidence  as  a  ground  for iii,  68 

Absence  of  counsel  as  a  ground  for iii,  68 

Arrest  of  party  a  ground  for iii,  69 

Application  for iii,  69 

Requisites  of  affidavit  to  obtain iii,  69-71 

By  whom  affidavit  must  be  made iii,  71 

Opposing  application  for iii,  72 

Offer  to  admit  facts  to  be  established  by  absent  witness iii,  72 

Counter  affidavits  in  opposition  to  motion  for iii,  73 

Admissibility  of  proposed  evidence  not  considered  on  motion  for.  iii,  73 

Laches  of  moving  party  a  ground  for  denying ,  iii,  78 

Decision  on  application iii,  73 

General  rules  as  to  granting iii,  74 

Terms  imposed  as  a  condition  of  granting iii,  75 

When  moving  party  will  be  required  to  stipulate iii,  75 

Costs  of  circuit  as  a  condition  of iii,    76,  514 

Time  of  payment  of  costs iii,  76 

Requisites  and  form  of  order  directing iii,  76 

Remedy  against  improper  denial  of iii,  77 

Of  hearing  on  a  reference ." iii,  296 

Refusal  to  postpone  trial,  when  a  ground  for  new  trial iii,  401 

Costs  on iii,  514 

Of  sale  on  execution iv,  69 

Of  argument  of  appeal iv,  285 

POSTPONEMENT  OP  SALE: 

In  foreclosure T,  256 


POWER  OP  COURTS: 

From  whence  derived 

How  determined 

What  incidental  to  all  courts  of  record. 

To  punish  for  contempts 

Of  court  of  appeals 

Of  supreme  court 

Vol.  VI.— 117 
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POWER  OF  COUNTY :  vol.      page. 

When  sheriff  may  call  upon i,  663,  741 

POWERS: 

Of  receiver ii,  242,  246 

Deed  executed  under  a  power  of  attorney,  how  proved ii,         649 

POWERS  AND  DUTIES: 

Of  guardian  in  partition     '. v,         39 

Of  commissioners  in  partition v,         95 

POWERS  OP  JUDGES  (See  Courts  and  their  Officers) : 
(See  Titles  of  the  Various  Courts.) 

PRACTICE: 

Union  of  legal  and  equitable i, 

Principles  of  law  unchanged i, 

Application  of  rules  of i,  29, 

Uniformity,  how  far  attainable i. 

Contradiction  in  decisions 

Practice  generally  considered 

Definition 

Importance  of  a  knowledge  of 

Simplicity  of  the  early  practice , 

Adapted  to  the  particular  courts  where  used 

Early  mode  of  commencing  an  action 

Early  mode  of  pleading 

Early  mode  of  trial 

Records  of  trial 

Review  and  correction  of  errors 

Review  of  orders  relating  to iv. 


PRACTICE  AT  LAW : 

Rules  as  to  legal  actions i, 

When  legal  rules  and  remedies  proper 

Mode  of  applying 

Practice  prior  to  1846 

The  courts  and  their  organization 

The  supreme  court '. 

Terms  of  the  court 

The  circuit  courts 

The  common  pleas  in  each  county 

New  York  superior  court 

KnlDS  OF  FORMS  OF  ACTION 

Eeal  actions  and  their  names 

Personal  actions,  ex  contractu,  and  their  names 

Personal  actions,  ex  delicto,  and  their  names 

The  parties  to  actions 

Of  the  roRM  of  the  action 

Of  election  of  actions 

Of  the  joinder  of  actions 

Modes  of  commencing  actions 

In  general i, 


26 

27 

30,31 

30 

30,  31 
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411 

412 

413 

,  414 

415 

416 

416 

417 

418 
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PRACTICE  AT  LA.W  —  Contimied. 

By  capias  and  by  declaration 

By  summons 

Actions  by  or  ag'ainst  corporations. 

By  capias  ad  respondendum 

Commencing  suit  by  declaration . . . 


The  pleadings 

Or  THE  TRIAL 

The  trial  of  issues  of  law 

Trial  of  issues  of  fact 

Judgment  in  general 

Definition  of 

Judgments  on  issues  of  law 

Judgments  on  issues  of  fact 

Nature  and  form  of  judgment 

Execution 

In  general 

Execution  against  property 

Execution  against  the  person 

The  non-imprisonment  act 

Attachments 

Creditor's  bill , 

General  remedies i, 

Writ  of  error i, 

PRACTICE  IN  EQUITY : 

Mode  of  applying i, 

Practice  prior  to  1846 

Organization  of  the  court  of  chancery 

Former  jurisdiction  as  to  action  for  relief , 

Names  and  forms  of  such  actions 

Mode  of  commencing  a  chancery  suit 

Parties  to  suit  in  equity 

Pleadings  in  a  suit  in  ejinity 

Trial  of  suit  in  equity 

No  jury,  as  a  general  rule , 

The  evidence,  and  how  taken 

Decrees  in  equity  suits 

Definitions  and  kinds  of  decrees 

Interlocutory  decrees 

Final  decrees 

Further  orders 

Rectifying  decrees •  •  •  ■ 

Rehearing 

Appeals 

Execution  of  decrees 

By  writ  of  assistance 

By  process  of  contempt 

By  distringas  and  sequestration 

Interlocutory  applications 
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PRAYER  FOR  RELIEF:                                                                     vol.  page. 

In  petitions iv,  584 

PRECEPT  FOR  COSTS: 

In  what  cases  the  precept  may  issue iv,  208 

Issues  on  order  directing  payment  of  interlocutory  costs iv,  208 

Must  be  founded  on  order  of  tlie  court iv,  208 

Costs  allowed  by  referee  in  supplementary  proceedings  cannot  be 

collected  by iv,  208 

Issues  to  collect  costs  of  motion  only iv,  208 

Costs  on  application  for  judgment  or  on  demurrer  cannot  be  col- 
lected by iv,  208 

Issues  to  collect  costs  of  appearing  to  oppose  motion  noticed  but 

not  made iv,  209 

Issues  to  collect  costs  of  opposing  motion  for  new  trial iv,  209 

Costs  awarded  on  postponement  of  trial  may  be  collected  by  ... .  iv,  209 

At  what  time  it  may  issue iv,  209 

Proceedings  to  obtain  precept iv,  209 

Issues  as  of  course iv,  209 

Remedy  against  irregularity  in  issuing iv,  209 

Form  and  contents  of iv,  209 

Where  some  of  the  parties  liable  for  costs  are  dead iv,  210 

Costs  of  precept  cannot  be  included  in iv,  210 

PREFERRED  CAUSES: 

Order  in  which  causes  take  preference  on  the  calendar iv,  281 

Preferred  motions iv,  604 

PRELIMINARIES: 

To  ANSWERING ii,  404 

Election  between  defense  and  default ii,  404 

Default,  when  advisable ii,  404 

Making  offer  of  judgment ii,  405 

Making  vender ii,  405 

Eeview  of  plaintiff's  proceedings ii,  406 

Review  of  service  of  papers  to  detect  irregularity  .- ii,  406 

Demanding  security  for  costs ii,  407 

Taking  objections  to  complaint ii,  407 

Taking  objection  by  demurrer ii,  407 

Striking  irrelevant  or  redundant  matter  from  complaint ii,  408 

Motion  to  make  complaint  more  definite  and  certain ii,  408 

Compelling  plaintiff  to  elect  between  inconsistent  causes  of  action  ii,  409 

Obtaining  order  of  interpleader ii,  409 

Obtaining  change  of  venue ii,  409 

Preparation  to  defend ii,  410 

Service  of  notice  of  retainer ii,  410 

Obtaining  copy  of  account  or  bill  of  particulars ii,  410 

Obtaining  order  for  discovery  of  books  and  papers ii,  410 

Obtaining  extension  of  time  to  plead ii,  412' 

Obtaining  extension  by  consent ii,  41 2 

Obtaining  extension  by  order ii,  413 

To  REPLT ii,  434 


GENERAL   INDEX. 


933 


PRELIMINARIES— Coraimwed.  vol. 

Taking  objections  to  form  of  answer ii, 

Compelling  separation  of  distinct  matters  of  defense ii, 

Returning  unverified  answer ii, 

Taking  objection  to  substance  of  answer ii. 

Striking  out  sham  and  irrelevant  answers ii. 

Obtaining  judgment  for  frivolousness ii, 

Demurring  for  insufficiency ii, 

Striking  out  irrelevant  and  redundant  matter ii. 

Compelling  defendant  to  amend  answer ii. 

Compelling  election  between  inconsistent  defenses ii. 

Compelling  satisfaction  of  admitted  demands ii. 

Amending  complaint ii, 

Discontinuing  action ii, 

Obtaining  extension  of  time  to  reply ii, 

PRELIMINARIES  TO  ACTION: 

Matters  to  consider  before  suit 

Will  action  lie  on  the  facts  existing 

Is  there  a  good  defense 

Preliminaries  to  defense  of  action 


PRESENT  PRACTICE,  AND  UPON  WHAT  FOUNDED  : 

Unites  law  and  equity  pkactice 

Chancery  abolished,  and  powers  transferred  to  supreme  court, 

Same  judges  sit  at  law  and  in  equity 

In  legal  actions,  legal  forms  and  practices  are  adopted 

In  equitable  suits,  equity  forms  and  practices  are  adopted 

A.  judgment  or  decree  is  rendered  according  to  the  require- 
ments of  the  particular  case 

Enforcement  of  judgment  and  decrees 

Uniformity  of  general  practice 

No  error  as  to  proper  court 

The  Code  or  Peocedube 

It  furnishes  a  statutory  practice 

Uniformity  and  simplicity,  the  objects 

Stability  and  certainty  expected 

Power  to  change  the  practice 

Defects  and  omissions,  how  supplied 

Eules,  power  to  make 

Amendment  to  Code 

Value  of  the  Code 

Improvements  of  Code 

Adoption  of  Code  elsewhere 

How  AFFECTED  BY  STATUTES,  GENERAL  OR  SPECIAL 

In  general 

English  statute 

Former  statutes  relating  to  practice 

All  statutes  of  equal  authority 

Statutes  relating  to  special  subjects 

Necessities  for  special  legislation 
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PKBSBNT  PEACTICB,  T]TC.  —  Continued. 
Effect  of  statutes  on  prior  decisions  of  the  court. 

Decisions  of  the  couets  as  ESiABLisHina  peaotioe  . 
English  and  American  law  and  equity  decisions . . 

Decisions  construing  statutes 

Supplying  defects  in  statute 

Decisions  more  flexible  than  statutes 

Decisions  furnish  rules  for  all  cases 

Abrogating  or  changing  decisions 

Decisions  when  preferable  to  statute 

Principles  of  law  and  equity  practice 

Conflicting  authorities 

Diyersities  and  uniformities  in  practice 

Rules  or  the  court  as  part  or  the  pkactioe 

Nature  and  object  of  rules 

Incidental  power  to  make  rules 

Statutory  authority  to  make  rules 

Force  and  effect  of  rules 

Discretion  oe  the  court  in  matters  of  practice  . . . 

Necessity  of  such  a  power 

Discretion,  how  exercised 

Reviewing  exercise  of  discretion 

The  practice  of  the  court  is  the  law  of  the  court. 

Usage  is  part  of  practice 


PRESUMPTIONS: 

As  to  payment  of  debt  or  claim 

As  to  payment  of  judgment,  how  rebutted 

Supreme  court  presumed  to  have  jurisdiction 

As  to  jurisdiction  of  New  York  common  pleas 

As  to  Buffalo  superior  court 

Mayors'  and  recorders'  courts  limited 

Jurisdiction  of  city  court  of  Brooklyn  not  presumed 

In  favor  of  the  regularity  of  executions 

On  appeal 

That  the  decree  appealed  from  is  right 

As  to  the  jurisdiction  -of  the  court  below 

Jurisdiction  not  presumed  in  contradiction  to  the  record 

That  the  court  below  performed  its  duty , 

In  favor  of  the  judgment  appealed  from 

On  appeals  from  orders 

That  verdict  settles  every  fact  litigated  on  the  trial 

In  favor  of  the  regularity  of  proceedings  in  justice's  court 

PRESUMPTIONS  OP  LAW: 

Pacts  which  the  law  presumes  need  not  be  pleaded ii, 

Falsehood  and  malice,  when  presumed ii, 

Ownership,  when  presumed ii, 

Lawful  execution  of  an  act,  when  presumed ii, 

PREVIOUS  ARRESTS: 

When  they  bar  a  subsequent  arrest i, 
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PREVIOUS  ARRESTS—  Continued.                                                   vol.  page. 

Second  arrest  must  be  made  for  same  cause i,  600 

Prior  arrest  on  criminal  cliarge i,  601 

Temporary  exemption  no  bar  to  future  arrest i,  601 

Arrest  in  another  State  no  bar  to  arrest  here i,  602 

When  prior  arrest  no  bar  to  second  arrest i,  602 

PRINCIPAL : 

Where  he  may  sue  on  contract  of  agent. i,  95,    96 

Principal  and  agent  may  be  joined  as  defendants  in  tort i,  131 

PRINCIPLES: 

Of  law  and  equity  unchanged i,  27 

Of  old  practice,  how  far  retained i,  444 

Of  law  and  equity  practice  now  in  force i,  460 

Diversities  and  uniformities  of i,  461 

Of  interpleader  unchanged i,  174 

PRINTING: 

Of  appeal  papers iv,  279,  308,  333,  339,  362 

PRIORITY : 


Of  executions. 


iv,  65 

Effect  of  prior  delivery  to  officer i v,  65 

As  against  partnerships iv,  66 

Over  attachments iv,  67 

Over  proceedings  in  bankruptcy iv,  68 

In  the  application  of  the  proceeds  of  sales iv,  90 

PRIORITY  OE  CLAIMS : 

To  surplus  in  foreclosure v,  238 

PRIYATE  NUISANCE : 

Abatement  of v,  76 

PROBABLE  CAUSE  : 

When  a  question  of  fact  and  when  of  law iii,  172,  174 

PROBATE : 

Parties  to  an  appeal  from  decision  admitting  will  to iv,  349 

Bond  on  appeal  from  decision  as  to iv,  352 

Stay  of  record  of  will  pending  appeal iv,  354 

PROCEEDINGS : 

To  obtain  dower iv,  174 

PROCEEDINGS  AFTER  SERVICE  OP  SUMMONS  AND  BEFORE 
PLEADING : 

By  plaintiff i,  551 

Service  of  summons  on  all  proper  parties i,  551 

Compelling  execution  of  provisional  remedy i,  551 

Procuring  papers  for  framing  complaint i,  552 

Examination  of  parties i,  553 

Serving  complaint i,  553 

Piling  papers i,  553 

Compelling  return  and  filing  papers  by  the  sheriff i^  555 
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PEOCBBDINGS  AFTER  SERVICE  OP  SUMMONS  AJSTD  BEFORE 

PLEADING —  Continued.                                                             vol.  page. 

By  defendant .' i,  556 

Appearance i,  536 

Examination  of  papers  served i,  562 

Defects  in  the  summons  or  its  service i,  562 

Demanding  authority  of  the  plaintiff's  attorney i,  563 

Removal  to  United  States  courts i,  566 

Removal  to  other  courts i,  566 

Setting  aside  provisional  remedy i,  566 

Discharge  from  arrest i,  566 

Vacating  attachment i,  567 

Dissolving  injunction i,  567 

Return  of  goods  in  replevin i,  567 

Demand  of  copy  complaint i,  568 

Dismissal  of  complaint  for  non-service i,  568 

Appointment  of  guardian  for  infant  defendant i,  568 

Obtaining  leave  to  defend i,  576 

Obtaining  further  time  to  plead i,  577 

Obtaining  relief  from  default i,  578 

Obtaining  stay  of  proceedings i,  579 

Compelling  election  or  consolidation  of  actions i,  580 

Obtaining  order  of  interpleader i,  580 

Obtaining  bill  of  particulars  or  copy  of  account i,  581 

Obtaining  discovery,  in  aid  of  answer i,  583 

Obtaining  security  for  costs i,  583 

Making  tender  of  sum  due i,  584 

Paying  money  into  court i,  584 

Making  offer  of  judgment i,  585 

PROCEEDINGS  AGAINST  CORPORATIONS,  THEIR  DIRECT- 
ORS, ETC.,  IN  EQUITY vi,  250 

Proceedings  for  sequestration  of  property  of  an  insolvent,  and 

FOR  appointment  OF  RECEIVER VJ,  250 

statute  provisions  applicable vi,  250 

To  what  corporations  not  extended vi,  250 

Power  of  court  over  corporate  bodies  derived  solely  from  statute .  vi,  250 
Proceedings  for  sequestration,  how  commenced  under  Revised 

Statutes vi,  251 

"Who  entitled  to  remedy vi,  251 

Proceeding  by  action vi,  251 

Receiver,  how  appointed , vi,  251 

Action,  and  by  whom  brought , vi,  251 

By  judgment  creditor,  or  his  representatives vi,  251 

Action,  how  conducted vi,  251,  252 

What  the  complaint  should  show vi,  •      252 

Appointment  of  receiver vi,  252 

By  what  court  appointed vi,  252 

Upon  what  notice vi,  252 

Granting  injunction vi,  252 

Distribution  of  proceeds vi,  252 
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PROCEEDINGS  A&AINST   CORPORATIONS,  THEIR  DIRECT- 
ORS, ETC.,  IN  EQUITY—  Continued.  vol.      pagb. 

To  whom  distributed vi,         252 

How  distributed '. . . .  vi,         252 

Preference  in  payment  of  claims vi,         252 

Judgment,  how  entered vi,         253 

Posts,  how  allowed  and  taxed vi,         253 

Appeal  from  decree vi,         253 

Eeceiver's  proceedings vi,        253 

Receiver  represents  the  corporation vi,         253 

Power^and  duties  of  receiver vi,  253,  254 

Provisions  of  Revised  Statutes  in  relation  to ?i,         254 

Property  of  corporation  vested  in  receiver vi,         254 

Authority  as  trustees '. vi,  254 

Recovery  of  shares  of  stock  by  receiver vi,         254 

Notice  of  appointment  of  receiver vi,         254 

PubUcation  of  notice       vi,         254 

Invalidity  of  sales,  etc.,  after  appointment  of  receiver vi,  254,  255 

Property  of  corporation  to  be  surrendered  to  receiver vi,         255 

Receiver  to  settle  controversies vi,         255 

Duties  and  obhgations  of  receivers vi,         255 

To  call  meeting  of  creditors vi,         255 

To  cancel  engagements    vi,  255,  256 

Commissions  of  receiver vi,         256 

Distribution  of  moneys  by  receiver vi,         256 

Subsequent  dividends vi,         256 

Second  dividend,  how  made vi,  256,  257 

Disposition  of  surplus  after  second  dividend vi,         257 

Receiver  subject  to  control  of  court vi,         257  . 

Accounting  by  receiver vi,         257 

Notice  of  rendering  account vi,  257,  258 

Reference  of  account vi,         258 

Report  of  referee vi,         258 

Hearing  on  report  of  referee vi,         258 
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House  of  worship  may  be  removed  without  consent  of  court v,  330 

Proceedings  fob  sale v,  330 

To  what  courts  application  made v,  330,  331 

Cannot  be  submitted  to  arbitration v,  331 

Award  of  arbitrator  not  binding v,  331 

Application,  by  whom  made v,  331 

Trustees,  proper  persons  to  act v,  331 

Incidental  power  of  trustees , v,  382 

Application,  how  made v,  332 

Application,  made  by  petition v,  332 

Petition,  what  to  set  forth v,  332 

To  be  signed  by  trustees,  etc v,  332 

Vote  of  corporation v,  332 

Form  of  petition v,  332,  333 

Petition,  how  presented  to  court v,  333,  334 

Order  of  reference  and  proceedings  thereon v,  334 

Usual  course,  where  no  opposition  to  proceedings v,  334 

Order  of  reference,  what  to  contain v,  334 

Keport  and  proceedings  thereon v,  335 

Facts  and  conclusions  of  law,  separately  stated v,  335 

Exceptions  to  report v,  335 

How  brought  to  hearing v,  335 

Order  for  sale  and  disposition  of  proceeds v,  335 

Sale,  by  whom  made v,  335 

Conditional  order  of  sale v,  336 

Court  cannot  direct  application  of  moneys v,  336 

But  may  prevent  any  application  of  them v,  336 

Form  of  order  authorizing  sale v,  336,  337 

Final  report,  confirmation v,  337 
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Report  by  trustees,  if  advisable v,  337 

Report,  when  desirable v,  337 

Form  of  report v,  337,  338 

PROCEEDINGS  TO  ASCERTAIN  THE  DEATH  OF  PERSONS 
UPON  WHOSE  LIVES  AN  ESTATE  MAT  DEPEND: 

In  what  cases vi,  195 

Proceedings,  upon  what  based vi,  195 

Applicant  must  show  interest  in  estate vi,  195 

Proceedings vi  195 

Petition  and  notice vi,  195 

What  petition  must  state vi,  195 

Petition  to  be  verified vi,  195 

Form  of  affidavit vi,  196 

Service  of  petition  and  notice vi,  196 

Form  of  notice vi,  196 

Order  of  court vi,  196, 197 

Form  of  order vi,  197 

Service  of  order vi,  197 

Time  of  service '. vi,  197 

Proceedings  by  referee,  etc vi,  197 

Attendance  of  witnesses  before  referee vi,  197 

When  writ  of  habeas  corpus  may  issue vi,  197,  198 

Proceedings,  if  order  complied  with vi,  198 

Discharge  of  proceedings vi,  198 

Presumption  of  death,  in  what  cases vi,  198 

Presumption  may  be  rebutted vi,  199 

Proceedings  when  person  is  out  of  State vi,  199 

Commission  to  issue  from  supreme  court vi,  199 

What  notice  required vi,  199 

Powers  of  commissioners vi,  199 

Proceedings  by  party  proceeded  against vi,  199 

What  such  party  may  show vi,  199,  200 

Order  of  the  court; vi,  200 

Orders,  when  and  how  to  be  evidence vi,  200 

Costs ' vi,  200 

By  whom  paid. vi,  200 

At  what  rate  allowed vi,  200 

Restoration  of  estate vi,  200 

When  restored  to  person  evicted vi,  200 

Remedy  of  person  evicted vi,  200 

Action  to  recover  profits  of  estate vi,  200 

Action,  against  whom  brought vi,  200 

PROCEEDINGS  TO  PROVE  WILLS : 

Stattttes  relating  to  wills  wben  the  will  is  out  of  the  State  . .  vi,  184 

Proof  of  will  by  non-resident  witness vi,  184 

Regulated  by  Revised  Statutes vi,  184 

Provisions  of  statute vi,  184, 185 
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Original  will  must  be  in  possession  of  foreign  court  or  tribunal ...    vi,  185 

Notary  public  not  such  court  or  tribunal yi,  185 

Proof  of  will  of  real  property vi,  185 

Application  for  commission vi,  185 

When  made vi,  185 

How  made vi,  185, 186 

What  applicant  must  show vi,  186 

Founded  upon  petition  or  complaint vi,  186 

Where  application  is  to  prove  will  of  personal  property vi,  186 

Will  of  real  property  merely vi,  186 

What  petition  should  contain ; vi,  186 

Will  of  both  real  and  personal  property vi,  186, 187 

Prayer  of  petition vi,  187 

Notice,  wlien  required vi,  187 

To  whom  given vi,  187 

Form  of  petition vi,  187,  188,  189 

Commission,  wlien  and  liow  issued vi,  190 

Form  of  commission vi,  190 

Who  may  join  in  commission vi,  190 

Return  of  commission vi,  190 

Recording  of  will,  proofs,  etc vi,  190 

Record  of  proof,  wlien  evidence vi,  190 

How  read  in  evidence vi,  190 

Record  of  will  of  real  estate  as  evidence vi,  190, 191 

Proving  will  of  personal  estate vi,  191 

Provisions  of  statute  applicable vi,  191 

When  admitted  to  probate vi,  191 

Recording  proceedings vi,  192 

Papers,  where  filed vi,  192 

Statutes  relating  to  proving  wills  executed  bt  persons  not 

BEING  CITIZENS  OF  THIS  StATE vi,  192 

How  will  must  be  executed vi,  192 

How  admitted  to  probate vi,  192, 193 

Effect  of  change  of  domicile vi,  193 

Proceedings  for  proving  will vi,  193 

Application,  how  made vi,  193 

What  petition  or  complaint  must  show vi,  193, 194 

Effect  of  foreign  probate vi,  194 

PROCEEDS: 

Disposition  of,  in  foreclosure v,  235 

Of  sale,  disposition  of,  in  partition v,  135 

PROCESS: 

How  proved ii,  645 

Parol  evidence  of  existence  of,  inadmissible ii,  645 

Execution  deemed  process iv,  2 

Of  commitment iv,  193 

Return  should  show  service  and  return  of iv,  418,  429 

Defective  service  of,  may  be  assigned  as  error  in  fact iv,  487 
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Amendments  of iv,  647 

Want  of  statutory  requirements  in,  may  be  supplied  by  amend- 
ment   iv,  648 

Writ  of  commission  amendable iv,  648 

Returnable  on  Sunday  amendable , iv,  648 

Issued  out  of  the  wrong  court  not  amendable iv,  648 

Summons  not  amendable  as  of  course  (See  Summons) iv,  648 

Execution  may  be  amended  (See  Execution) iv,  650 

PRODUCTION: 

Of  authority  of  plaintiff's  attorney v,  20 

PROHIBITION : 

Writ  issued  by  United  States  supreme  court i,  259 

Issued  by  supreme  court i,  298 

Order  refusing  to  grant  writ  of,  not  appealable iv,  324 

Amendment  of  writ  of iv,  643 

Nature  and  origin  of  the  remedy v,  603 

From  whence  derived v,  603 

Recognized  in  Revised  Statutes v,  603 

Regulated  by  provisions  of v,  603 

Remedy  preserved  by  Code v,  603 

Rarely  resorted  to v,  603 

When  the  writ  issues v,  603 

Enles  applicable  to v,  603 

Issued  in  discretion  of  court v,  603 

Not  issued,  where  remedy  at  law v,  603 

For  what  purpose  issued v,  603,  604 

To  forbid  court  or  party  from  proceeding v,  603,  604 

To  prevent  exercise  of  unauthorized  power v,  604 

Its  office,  when  directed  to  courts v,  604 

To  restrain  exercise  of  judicial  power v,  604 

Does  not  lie  to  restrain  ministerial  power v,  604 

Illustrations  of  foregoing  rules v,  604 

Proceedings  to  obtain  writ v,  604 

Application,  liow  made v,  604 

Upon  affidavits,  by  motion v,  604 

Affidavits,  what  to  set  forth v,  604,  605 

Affidavit,  how  entitled v,  605 

Rule  authorizing  writ v,  605 

Application,  where  made v,  606 

Issues  from  what  courts v,  606 

Writ  directed  to  special  term v,  606 

Application  for  writ,  in  such  case v,  600 

The  writ  and  proceedings  thereunder v,  607 

Form  and  contents v,  607 

What  commanded  by v,  607 

Testing,  signing  and  sealing v,  607 

Form  of  writ v,  607 

Service v,  608 
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Upon  whom  served,  and  manner  of  service v,  608 

Keturn v,  608 

Made  by  court,  served  with  writ v,  608 

Proceedings  for  neglect  to  return v,  608 

Eeturn  by  individual  defendant v,  608 

Notice  to  relator  to  demur  or  plead v.  608 

To  be  served  upon  relator v,  608 

Within  what  time  to  demur  or  plead v,  608 

Form  of  notice v,  608,  609 

Proceedings  if  relator  omits  to  demur  or  plead v,  609 

Either  party  may  notice  matter  for  hearing v,  609 

May  be  heard  as  non-enumerated  motion v,  609 

Proceedings  if  party  adopts  the  return v,  609 

Must  be  adopted  by  instrument  in  writing v,  609 

Party  thenceforth  deemed  defendant v,  609 

Subsequent  proceedings  as  in  personal  actions v,  609 

Proceedings  if  party  does  not  adopt  return v,  610 

Mode  of  proceeding v,  610 

Writ  of  consultation . . . ." v,  610,  611 

Quashing  writ v,  611 

When  and  how  quashed v,  611 

Amending  writ,  etc v,  611 

Either  party  may  apply  for  amendment v,  611 

Statute  of  amendments  applicable v,  611 

Costs V,  611 

AUowed  or  not  in  discretion  of  court v,  611 

How  taxed    v,  611 

Judgment v,  611 

Prohibition  absolute,  when  issued v,  611 

Writ  of  consultation v,  611 

Incidental  pkooeedings v,  612 

Staying  proceedings v,  612 

When  writ  directed  to  special  term v,  612 

Appeals T,  612 

Lies  to  general  from  special  term v,  612 

Appeal  to  court  of  appeals v,  612 

By  writ  of  error v,  612 

Preference  on  calendar v,  612 

PROHIBITION,  WRIT  OP: 

Definition ii,  1 

How  distinguished  from  an  injunction ii,  1 

Where  remedy  by,  exists,  injunction  cannot  issue. ii,  7 

PROOF  OF  SERVICE: 

Proof  of  service  of  summons  by  sheriffs  certificate 1,  541 

Proof  of  service  by  afidavit i,  543 

Proof  in  case  of  service  by  publication i,  545 

Proof  by  written  admission 1,  547 

General  requisites  and  form  of  proof i,  548 
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Reference  to  take iii^  300,  34L 

Variance  between  pleadings  and  (See  Variance) iv,  692 

Failure  of jy^  696 

Examples  of  failure  of  proof .-. . .  iv,  696,  697 

PROPERTY : 

Execution  against vi  32 

PROPERTY  IN  STRANGER: 

When  no  defense  in  replevin i  719 

Property,  changing  form  does  not  bar  replevin i,  721 

PROTEST : 

Evidence  of ii  647 

PROVISIONAL  REMEDIES: 

Appeals  from  orders  granting,  reftising,  continuing  or  modifying. .  iv,  319 

PUBLICATION : 

Publication  of  summons,  when  proper i,  516 

Affidavit  to  autliorize  order  of  publication i,  518 

Order  of  publication i,  523 

Kequisites  of  summons  published i,  525 

Publication  of  tlie  summons i,  526 

Depositing  summons  in  post-office  i.  526 

Personal  service  of  summons  out  of  State i,  526 

Wlien  defendant  may  come  in  and  defend i,  527 

Filing  complaint,  affidavit  and  order i,  528 

Publication  in  case  of  unknown  parties i,  529 

Statute  to  be  pursued  strictly i,  530 

Amending  proceedings i,  530 

Judgment  in  case  of  publication i,  531 

When  service  of  summons  is  complete i,  538 

TTlien  service  by  publication i,  538 

In  case  of  personal  service i,  539 

When  a  provisional  remedy  is  allowed i,  539 

Service  by  publication,  where  defendant  cannot  be  found i,  535 

Proof  of  publication  of  legal  notices  and  advertisements ii,  646 

Application  for  judgment  after  service  by iii,  651 

Of  notice  of  sale iv,  72,    75 

Supplementary  proceedings  in  actions  commenced  by iv,  135 

Irregularity  in  proceedings  for  service  by,  renders  judgment  irregu- 
lar ... .'.  iv,  637 

Publication  of  notice  of  foreclosure v,  255 

PUBLIC  INJURIES : 

May  be  prevented  by  injunction ii,  60 

PUBLIC  NUISANCE: 

When  it  may  be  abated  by  private  party i,  77 

May  be  ground  of  arrest i,  613 

PUBLIC  OFFICERS: 

Actions  by  public  officers,  how  brought i,  103 
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Actions  against,  where  tried i,  183 

Arrest  for  money  collected  by i,  605,  618 

Service  of  summons  on 1,  514 

Invalid  ordinance  by,  may  be  restrained ii,  57 

Illegal  acts  of,  may  be  restrained ii,  57 

Acts  of  public  officer  de  facto  not  restrained ii,  73 

Discretionary  acts  of,  not  restrained ii,  73 

Injunction  not  allowed  to  prevent  judicial  officer  from  transcending 

his  jurisdiction ii,  73 

Acts  of  police  officers  cannot  be  restrained ii,  73 

Execution  of  unconstitutional  law  by,  may  be  restrained ii,  74 

Acts  of,  in  violation  of  unconstitutional  law  cannot  be  restrained. .  ii,  74 

Complaints  by  or  against ii,  377 

Security  for  costs  in  actions  against ii,  565 

Security  for  costs  in  actions  by ii,  568 

Amendment  of  title  of  action  brought  by iv,  656 

Capacity  of,  to  sue , vi,  304 

Actions,  how  brought  against vi,  305, 306 

PUBLIC  WRITINGS: 

Not  judicial,  how  proved ii,  638 

Statutes,  how  proved ii,  638 

Journals  of  the  legislature,  how  proved ii,  639 

State  papers,  .how  proved ii,  640 

Letters-patent,  how  proved ii,  640 

Canal  maps,  how  proved ii,  640 

Legislative  papers,  how  proved ii,  640 

Proceedings  of  common  council  of  city  of  New  York,  how  proved,  ii,  640 

Records  of  board  of  regents,  how  made  evidence ii,  641 

Acts  of  corporation  of  city,  how  proved  ii,  641 

Becords  and  judicial  writing'Sj  how  proved ii,  641 

Domestic  judgments,  how  proved ii,  641 

Proof  of  records  of  United  States  courts ; ii,  643 

Proof  of  judgments  of  foreign  courts ii,  644 

Proof  of  judgments  of  courts  of  other  States '.  ii,  644 

Proof  of  process  and  pleadings ii,  645 

Proof  of  verdicts ii,  645 

Proof  of  rules,  orders,  affidavits,  etc ii,  646 

Proof  of  marriages ii,  646 

Proof  of  publication  of  notices  or  advertisements ii,  o46 

Proof  of  afBdavits  taken  out  of  the  State ii,  646 

Proof  of  incorporation ii,  647 

Proof  of  proceedings  of  notaries  public ii,  647 

PUIS  DARREIN  CONTINUANCE: 

Under  former  practice iii,  86 

Plea  of,  superseded  by  supplemental  pleading iii,  87 

PUNISHMENT  : 

Of  party  adjudged  to  be  in  contempt iv,  191 

(See  Contempt.) 


GENERAL  INDEX.  953 

PURCHASE :                                    yol.  page. 

Purchase,  compelling  completion  of,  in  partition .- v  131 

Purchase,  evidence  of,  in  foreclosure v  262 

PURCHASE-MONEY : 

No  exemption  from  execution  on  demands  for iv,  40 

PURCHASER : 

Of  property  sold  under  execution iv  68 

Who  may  purchase  at  sheriffs  sale iv    68     77 

Acquires  no  title  at  irregular  or  void  sale .' iv  70 

Removal  of  goods  by Jv  74 

Title  of  purchaser  of  personal  property iv  79 

Title  of  purchaser  of  real  property iv  79 

Title  of,  how  affected  by  irregularities iv  "80 

Title,  where  execution  is  void  iv  80 

Title  as  against  prior  execution  not  levied iv,  80 

Title  as  against  actual  owner iv,  81 

Title  acquired  by,  after  redemption iv,  81 

Title  of,  not  affected  by  acts  of  parties iv,  81 

Attorney  as  a  purchaser iv,  81 

Taking  possession iv,  82 

Purchaser  may  maintain  ejectment v,  3 

Purchaser,  when  not  discharged  in  partition v,  60 


Q. 

QUALIFICATIONS: 

Of  jurors iii,  ,89 

Of  jurors  in  city  of  New  York iii,  90 

QUANTITY: 

Allegations  of,  rarely  necessary ii,  319 

QUEEN'S  BENCH : 

Origin  and  jurisdiction  of i,  223 

Division  of i,  224 

Q  UI  TAM  A  CTIONS: 

Security  for  costs  may  be  required  in ii,  568 

QUO  WARRANTO: 

Jurisdiction  of  supreme  court i,  297 

Leave  to  bring  action i,  212 

Arrest  in  actions  of i,  631 

Receiver  not  appointed  in  action  in  nature  of ii,  222 

Amendments  in  actions  of iv,  643 

Nature  and  origin  of  the  remedy v,  613 

In  general v,  613 

Nature  of  remedy v,  613 

Its  office  genially v,  613,  614 

Under  the  Code v,  614 

Action  substituted  for v,  614 

Vol.  VI.  — 120 
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Regulated  by.  former  practice v          614 

Object  of  action,  to  try  title  to  office v          614 

Wbat  defendant  called  upon  to  show v.  614,  615 

When  the  action  lies y,         615 

To  vacate  charter v         615 

By  direction  of  legislature v,         615 

Action  in  name  of  people v,         615 

In  what  cases  brought  by  attorney-general v,  615,  616 

Leave  to  bring  .action  by v,          616 

Illustrations,  when  action  lies v,  616,  617 

When  attorney-general  cannot  maintain  action v,         617 

Where  a  party  has  usurped  a  public  office,  etc v,         618 

In  what  cases  attorney-general  may  maintain  action v,          618 

Attorney-general  to  determine  when  to  bring  action v,         618 

Courts  cannot  review  his  decision v,         618 

Action  will  lie  to  try  title  to  military  office v,         618 

Title  to  other  offices v,  618,  619 

What  constitutes  an  office  within  meaning  of  Code v,         619 

To  vacate  letters-patent v,        619 

In  what  case  action  lies v,  619,  620 

In  whose  name  brought v,          619 

Practice  and  proceedings  in  the  action v,         620 

Parties v,         620 

Relator  joined  with  people  as  plaintiff v,          620 

Security  for  costs  and  expenses v,          620 

Claimant  of  office  joined  as  plaintiff v,          620 

Complaint  in  such  case v,         620 

Omission  to  join  relator,  how  cured v,         620 

When  corporation  defendant v,         621 

'     Action  against  several v,          621 

Summons v,         621 

For  rehef v,          621 

Pleadings r,        621 

Complaint,  how  drawn v,          621 

Against  person  for  usurping  office  . . .  , v,          621 

Answer  by  corporation v,  621,  622 

When  attorney-general  must  aver  and  prove  willful  neglect v,         622 

Form  of  complaint v,  622  624 

Arrest  of  defendant v,         624 

In  what  case  allowed  . . , v,         624 

Trial v,         624 

Placing  cause  on  calendar v,         624 

Place  of  trial v,         624 

Issues  of  fact  triable  by  court v,         624 

Court  may  order  a  trial  by  jury ; v,          624 

When  to  apply  for  jury v,          624 

Presence  of  counsel  on  finding  of  facts  by  judge >•  •  •  •  ''^i  624,  625 

Remedy,  where  court  fails  to  find  upon  all  the  facts v,          625 

Trial  of  right  to  office,  evidence  as  to v,  625,  626 
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Possession  not  evidence  of  right  to  office v  626 

Judgment    y'  626 

TJpon  -what  rights  rendered v  626 

In  action  to  try  title  to  office  v  626  627 

After  expiration  of  office v  627 

In  case  of  corporation v  627 

Prior  to  Revised  Statutes v  627  628 

Conspiracy  to  carry  election  of  railroad  directors,  judgment  in v,  628 

Judgment  of  ouster  against  corporation v  628 

Person  entitled  to,  judgment  as  to v,  628 

Books  and  papers  of  the  office v,  628 

To  be  demanded  of  defendant v,  628,  629 

Penalty  for  refusal  to  deliver v,  629 

Claimant  to  office  entitled  to  damages    v  629 

May  recover  in  action  for v,  629 

Of  whom  demand  of  books  and  papers  made v,  629 

Proceedings  to  recover  books  or  papers  belonging  to  public  office, 

when  instituted v,  629 

Costs V,  629 

Defeated  party  liable  for v,  629 

Additional  allowance  discretionary v,  629,  630 

Who  is  prevailing  party v,  630 

Costs,  how  regulated  and  taxed v,  630 

Costs,  where  awarded  to  part  of  defendant v,  630 

Execution  for  collection  of  costs v,  630 

Where  judgment  against  corporation v,  630 

Injunction  and  receiyer v,  630 

When  proper v,  630,  631 

Receiver,  when  appointed v,  631 

Filing  copy  of  judgment  roll v,  631 

When  to  be  filed,  and  by  whom v,  631 

Entry  of  judgment  relating  to  letters  patent  in  the  records  of 

commissioners  of  land  office v,  631 

Actions  for  forfeiture  of  property  to  the  people v,  631, 632 

Appeals V,  632 

Aggrieved  party  may  bring  as  in  other  actions v,  632 

Decisions  of  supreme  court,  how  reviewed v,  632 

Effect  of  appeal  from  special  to  general  term   v,  632 

Appeal  from  order  of  special  term v,  632 


E. 

RAILROADS : 

Power  of  county  courts  as  to 

Name  of,  in  summons 

Service  of  summons  upon 

Right  to  use  highway  for,  how  obtained. 

Building  of,  restrained,  when 

Street  railroad  not^er  se  a  nuisance 


390 
471 
512 

36 
36-39 

37 
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Uuauthorized  street  railroad  a  nuisance ii, 

Unauthorized  extension  of,  may  be  enjoined ii, 

Agreements  respecting  management  of,  may  be  enforced ii. 
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Liable  for  loss  of  trust  estate  when  not  kept  distinct  from  private 

funds ii,  260 

Will  be  charged  for  use  of  trust  fund ii,  260 

Amount  payable  by  receiver  to  cestui  que  trust  for  mismanagement 

of  trust  estate , ii,  260 

When  receiver  of  bank  will  be  charged  interest  at  ten  per  cent  . .  ii,  260 

Sureties  of  receiver  liable  for  his  mismanagement ii,  261 

Change  or  disohakge  of  becbivers ii,  261 

When  change  or  discharge  ordered ii,  261 

Receiver  may  be  discharged  for  neglect  of  duty ii,  261 

Revocation  of  appointment  in  discretion  of  court ii,  261 

Appointment  procured  by  fraud  will  be  revoked ii,  261 

May  be  discharged  on  his  own  application ii,  261 

Cannot  be  discharged  without  special  order  when  duties  of  receiv- 
ership are  at  an  end ii,  261 

When  receiver  will  be  discharged ii,  262 

When  change  or  discharge  refused ii,  264 

Will  not  be  discharged  on  application  of  the  party  procuring  his 

appointment,  while  other  parties  are  interested ii,  264 

Discontinuance  of  suit  does  not  discharge -. ii,  264 

Of  estates  of  infants  not  discharged  until  after  infants  have  become 

of  age ii,  264 

Proceedings  to  vacate  the  order  appointing  a  receiver ii,  265 

Mc  parte  order  may  be  vacated  on  the  day  fixed  by  the  order  to 

show  cause ii,  265 

Compensation  of  receiver ii,  266 

Receiver  appointed  on  ex  parte  order,  allowed  only  actual  dis- 
bursements unless  order  continued ii,  266 

Receivers  of  corporations  allowed  commission  on  amount  received 

and  disbursed ii,  266 

Compensation  allowed  receivers  of  moneyed  institutions ii,  266 

When  court  fixes  amount  of  compensation ii,  267 

Deposit  in  court .^ ii,  267 

Nature  of  the  remedy  by  order  for  deposit  in  court ii,  267 

Old  rules  relating  to  payment  of  money  into  court  still  applicable  ii,  267 

When  deposit  or  delivery  of  money  or  property  will  be  ordered . .  ii,  267 

Meaning  of  term  "  money  "  as  used  in  section  244 ii,  267 

Remedy  applies  only  to  moneys  received  or  witliheld  in  violation 

of  trust ii,  268 

Who  may  be  ordered  to  deposit  money  in  court ii,  268 

When  executor  may  be  compelled  to  pay  money  of  his  testator 

into  court ii,  268 

Order,  how  applied  for ii,  268 

Porm,  contents  and  service  of  the  order ii,  268 

Obedience  to  the  order  may  be  compelled  by  attachment ii,  269 

Court  may  order  sheriff  to  execute  order ii,  269 

Satisfaction  of  part  of  claim  admitted  to  be  due ii,  269 

In  what  cases  defendant  may  be  ordered  to  satisfy  part  of  plain- 
tiffs claim ii,  269 
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Defendant  may  be  compelled  to  satisfy  a  part  of  a  claim  arising 

on  contract ii,  270 

Order  may  issue,  although  defendant  has  offered  to  allow  judgment 

for  part  admitted ii,  270 

May  issue,  where  defendant  admits  part  of  single  and  entire  cause 

of  action ii,  270 

Admission  must  be  full  and  explicit ii,  270 

Plea  of  tender  an  unequivocal  admission ii,  270 

Order  cannot  issue  when  whole  claim  admitted  due ii,  270 

Application  for  order ii,  270 

Motion  must  be  made  at  special  term ii,  270 

Must  be  on  notice  or  order  to  show  cause ii,  270 

Application  may  be  made  on  pleadings ii,  270 

The  order,  its  form  and  entry .' ii,  270 

Must  be  personally  served  on  defendant  and  on  his  attorney ii,  271 

The  order,  how  enforced ii,  271 

Payment  may  be  enforced  by  attachment ii,  271 

If  cause  of  action  arose  on  contract,  plaintiff  wiU  be  directed  to 

enter  judgment  and  issue  execution ii,  271 

Mode  of  entering  judgment  on  order ii,  271 

Contents  of  judgment  roll ii,  271 

Appeal  lies  from  order  directing  payment  of  sum  admitted  due. . .  ii,  271 

When  appointed  to  carry  judgment  into  effect iv,  204 

To  receive  rents  and  profits  of  property  of  a  party  adjudged  to  be 

in  contempt iv,  204 

To  enforce  judgment  against  a  corporation iv,  205 

How  appointed iv,  204 

Proceedings  on  appointment iv,  205 

Appointment  of,  in  supplementary  proceedings iv,  173 

When  vested  with  the  property  of  the  judgment  debtor iv,  173 

Notice  of  appHcation  for iv,  174 

Control  of  county  court  over iv,  174 

In  partition v,  144 

When  appointed  in  action  for  specific  performance vi,  168 

Appointment  of,  in  proceedings  against  corporations  in  equity vi,  251, 252 

EECITALS : 

In  pleading ii;  322 

Facts  should  not  be  pleaded  by  way  of  recital ii,  322 

In  actions  on  instruments  for  payment  of  money,  pleading  by  way 

of  recital  allowed   ii;  322 

When  facts  pleaded,  by  way  of  recital,  sufficient ii,  322 

Of  judgment  ™>  617 

EECORDEES'  COUETS: 

Appeals  from i'''«  337 

EECORDING : 

Judgment  in  partition '''i  106 

Affidavit  of  sale  in  foreclosure .' v,  261 
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Proof  or ii,  641 

Of  courts  of  this  State,  how  proved ii,  641-643 

Of  superior  courts  of  record ii,  641 

Of  proceedings  in  courts  not  of  record ii,  642 

Of  proceedings  in  surrogate's  court ii,  643 

Of  proceedings  in  justice's  court ii,  642 

Of  courts  of  the  United  States ii,  648 

Of  judgments  and  decrees  of  courts  of  other  States ii,  643 

Of  judgments  and  decrees  in  foreign  courts ii,  644 

Proof  of,  by  exemplifications ii,  654 

Proof  of,  by  sworn  copies    ii,  654 

Appellate  court  cannot  correct  the  record iv,  644 

Application  to  amend,  should  be  made  in  court  below iv,  667 

Power  of  supreme  court  to  amend  the  record iv,  667 

RE-DELIVERY : 

Of  property  of  defendant  in  replevin i,  735 

REDEMPTION : 

What  may  be  redeemed iv,  94-97 

Redemption  of  lands  sold  under  execution  unknown  at  common 

law iv,  94 

History  and  object  of  the  right  of , iv,  95 

Construction  of  statutes  relating  to iv,  95 

■  Real  estate  and  leaseholds  may  be  redeemed iv,  95 

Unexpired  term  of  five  years  may  be  redeemed . .    iv,  95 

Mode  of  determining  the  existence  of  a  right  to  redeem  a  leasehold 

interest iv,  96 

Parcels  of  land  sold  separately  may  be  redeemed iv,  96 

Of  undivided  shares  of  joint  tenants iv,  96 

Of  owner's  interest iv,  96 

Who  may  redeem iv,  97-100 

Judgment  debtor  may  redeem iv,  97 

When  devisee  or  heir  of  judgment  debtor  may  redeem iv,  97 

May  be  made  by  grantee  of  judgment  debtor      iv,  97 

Who  are  grantees  under  the  statute , iv,  97 

When  creditor  may  redeem  lands  of  his  debtor  iv,  98 

By  superintendents  of  the  poor iv,  100 

By  mortgagees   iv,  100 

When  made iv,  100-101 

At  what  time  owner,  devisee,  heir  or  grantee  may  redeem iv,  100 

At  what  time  creditor  may  redeem iv,  100 

By  second  redeeming  creditor,  when  made iv,  100 

Time  in  which  to  redeem,  how  computed iv,  101 

Extension  of  time  for iv,  101 

Mode  of iv,  101-111 

Evidence  of  judgment  creditor's  right  to  redeem iv,  101 

Evidence  required  by  statute  indispensable  to  right  to  redeem. ...  iv,  102 
Purchaser  cannot  waive  statutory  proof  to  the  prejudice  of  other 

creditors ?" iv,  102 
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Officer  cannot  waive  production  of  docket  of  judgment iv,  102 

Requisites  of  the  copy  of  the  docket  of  the  judgment iv,  102 

Requisites  of  the  copy  of  the  assignments iv  102 

Affidavit  of  amount  due iv  103 

Evidence  of  right  of  creditor  by  mortgage iv  103 

Waiver  of  evidence  of  mortgagee's  title  to  redeem iv,  104 

AflSdavit  of  assignment iv  104 

Requisites  of  affidavit  of  amount  due  or  to  become  due iv,  104 

At  what  time  the  evidence  must  be  presented iv  104 

To  whom  evidence  of  right  of,  must  be  presented iv,  104 

By  creditor,  must  be  made  at  the  sheriff's  office iv,  104 

Waiver  of  evidence  of  right  of iv,  105 

Strict  compliance  with  statute  required  of  redeeming  creditor ....    iv,  105 

Original  or  subsequent  purchaser  may  waive  statutory  evidence . .    iv,  105 
Acceptance  of  money  by  purchaser,  as  evidence  of  creditor's  right 

to  redeem iv  105 

Who  may  question  regularity  of iv  105 

Proof,  acknowledgment  and  filing  of  assignments  may  be  waived 

by  officer iv,  106 

To  whom  payment  of  purchase-money  must  be  made iv,  106 

Payment  may  in  every  case  be  made  to  the  officer iv,  106 

Payment,  where  sheriiT  is  dead  or  out  of  office iv,  106 

By  whom  payment  may  be  made iv,  107 

When  payment  must  be  made iv,  107 

Amount  of  payment  required  on  redemption  by  debtor  or  those 

holding  under  him iv,  107 

Amount  of  payment  by  creditor iv,  108 

Amount  of  payment  by  second  redeeming  creditor  ; iv,  108,  109 

When  senior  creditor  may  redeem  without  payment iv,  109 

Amount  of  payment  where  creditor  by  mortgage  is  the  purchaser,    iv,  109 

Excessive  payments  do  not  affect  validity  of , iv,  109 

Insufficient  payments  generally  ineffectual iv,  109 

Trifling  deficiencies  in  amount  of  payment  disregarded iv,  109 

Insufficient  payment  cannot  be  cured  after  time  for  redemption  has 

expired ■ iv,  110 

Insufficiency  of  payment  may  be  waived  by  purchaser iv,  110 

In  what  payments  may  be  waived iv,  110 

Payment  once  made  cannot  be  recalled iv,  110 

Notice  of,  must  be  filed iv,  110 

Certificate  of  redemption  must  be  executed  to  person  redeeming. .    iv.  111 

Effect  of  recording  certificate  of iv.  111 

Certificate  of,  as  evidence iv,  111 

Pees  for  executing  certificate  of iv.  111 

Effect  of iv,  111,  113 

Effect  of,  by  judgment  debtor  or  those  claiming  under  him iv.  111 

Effect  of  redemption  by  creditor iv,  112 

On  redemption  by  judgment  debtor,  lien  of  judgment  revives iv.  111 

By  judgment  debtor  renders  sale  void iv,  111 

On  redemption  by  creditor,  sale  remains  valid iv,  112 
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By  creditor,  not  a  satisfaction  of  his  judgment iv,  112 

By  creditor,  not  a  bar  to  other  remedies iv,  112 

EBDEMPTION  OF  MORTGAGE: 

Action  for,  when  to  be  brought i,  61 

Who  parties  in  action i,  135 

Action  to  enforce  or  foreclose  lease  on i,  61 

EBDEMPTION  OF  REAL  ESTATE  : 

Actions  to  redeem  mortgaged  premises v,  283 

Proceedings  in  general v,  283 

Equity  of  redemption,  what  is v,  283 

Vendible  as  real  property  under  Revised  Statutes v,  283 

Who  may  maintain  action ; v,  283 

Right  to  redeem,  what  is v,  283 

Right  of  mortgagor  to  redeem v,  283 

Right  extends  to  grantees,  assignees,  heirs,  devisees,  etc v,  283,  284 

Right  of  subsequent  mortgagee  to  redeem v,  284 

Wife,  having  inchoate  right  of  dower v,  284 

Right  to  redeem  inherent  in  land v,  284 

No  one  to  be  deprived  of,  against  consent v,  284 

Right  of  mortgagee  in  possession v,  284,  285 

Wlien  action  may  toe  brought v,  285 

Time  within  which  to  bring  action v,  285 

When  statute  begins  to  run v,  285 

No  time  bars  in  case  of  fraud v,  285 

Other  cases  where  time  no  bar v,  285 

Parties v,  285 

Proper  parties  plaintiff v,  285 

Personal  representatives  of  mortgagor v,  -285 

Grantee  of  mortgagor v,  285 

Judgment  creditor  entitled  to  redeem v,  286 

Trustees  for  benefit  of  creditors v,  286 

Party  defendant v,  286 

Mortgagee  in  possession v,  286 

When  purchaser  to  be  joined  with  him v,  286 

When  grantee  to  be  joined  with  him v,  286 

Heir  at  law  of  mortgagee v,  286 

Personal  representatives  of  mortgagee v,  286 

Action  by  subsequent  incumbrancer v,  286,  287 

Trustee  and  cestuis  que  trust  as  parties v,  287 

Accounting  of  rents  and  profits v,  287 

Tender  of  payment  of  mortgage  debt v,  287 

Offer  to  pay  indispensable v,  287 

Or  may  demand  accounting  of  rents  and  profits v,  287 

Pleadings v,  287 

Complaint,  how  drawn y,  287 

Offer  to  pay  should  be  stated  v,  287 

Allegation  of  demand  for  deHvery  of  possession v,  287 

Prayer  of  complaint v,  287,  288 
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Trial v,  288 

Proceedings  as  in  other  equity  actions v,  288 

Issue,  how  brought  to  trial v,  288 

Reference,  when  necessary v,  288 

What  to  embrace v,  288 

The  judgment v,  288 

Plaintiff  to  pay  amount  due  on  mortgage v,  288 

Defendant  to  convey  and  deliver  up  premises v,  288 

Time  for  redemption v,  288 

Terms  of  redemption v,  288 

Party  redeeming,  what  to  pay  v,  288 

Must  repay  taxes,  assessments,  etc v,  289 

Action  by  several  plaintiffs v,  289 

Amount  due,  to  whom  paid v,  289 

Improvements  and  repairs f,  289 

Purchaser,  when  to  be  allowed  for v,  289,  290 

Matters  settled  on  accounting v,  290 

Rule  to  govern,  on  accounting v,  290 

Where  land  sold  under  statutory  foreclosure v,  290 

Amount  to  be  paid  by  judgment  creditor  on  redeeming v,  290 

Where  lands  have  been  sold  in  parcels v,  290 

On  payment  of  what,  entitled  to  redeem v,  290 

Costs,  general  rule v,  290 

Party  bringing  action  must  pay  costs v,  290 

Exceptions  to  rule v,  290,  291 

Where  mortgagor  brings  action v,  291 

Dismissal  of  complaint  for  failure  to  redeem v,  291 

Dismissal,  how  moved  for v,  291 

Effect  of  redemption v,  291 

Party  redeeming,  with  what  estate  vested v,  291 

REDUNDANCY : 

In  pleading ",  408,  480 

What  are  redundant  pleadings "i  480 

Remedy  against  redundancy  in  pleadings ii,  408,  481 

Motion  to  strike  out  redundant  matter ►•  •  •  ii,  481 

Motion,  when,  how,  and  where  made ii,  482,  483 

Motion  when  granted i',  4oo 

Proceedings  on  striking  out ^>  485 

Effect  of  failure  to  move ii,  485 

RE-EXAMINATION  (See  Examination) : 

Of  witnesses 

REFEREE  (See  Reference  ;  Interlocutory  Reference)  : 

Proceedings  to  appoint  a  eefeeeb 

Nature,  object  and  origin  of  the  appointment , iii, 


139 


238 
238 

Reference  under  the  Code •••  y^i        ^42 

Proceedings  to  obtain  reference  by  consent iii,        254 

Proceedings  to  obtain  compulsory  reference iii,        259 

Order  of  reference i" 
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Waiyer  of  irregularities  in  proceedings iii,        269 

Who  appointed  referee iii         270 

Q-ENEEAL  POWEBS  OF iii          272 

Trial  by  i-eferees,  how  conducted iii,        291 

Interlocutory  references iii,  298,  321 

Report  of iii,  304,  321 

Exceptions  to  report  of iii,         317 

Proceedings  on  report  of iii,        332 

Reviewing  report  of iii,        324 

Changing iii,        234 

Actions  against iii,        336 

When  appointed  to  carry  judgment  into  effect iv,        203 

When  appointed  to  execute  conveyance iv,         203 

In  actions  for  partition  and  of  foreclosure iv,         203 

How  appointed iv          204 

In  supplementary  proceedings iv,         160 

May  be  appointed  to  conduct  examination iv,         160 

Rule  of  superior  court  as  to  appointment  of iv,         161 

Mode  of  examination  by iv,          161 

Powers  of  referee  in  supplementary  proceedings iv,         161 

Certificate  of  facts  showing  contempt iv,         162 

What  constitutes  contempt,  in  proceedings  before .-  iv,  162, 164 

In  proceedings  for  contempt iv,        190 

May  be  appointed  to  examine  party,  and  report  as  to  contempt . .  iv,          190 

Examination,  how  conducted • iv,         191 

Report  of iv,         191 

Decision  on  the  report iv,         191 

In  motion  practice iv,        589 

May  be  appointed  to  take  compulsory  affidavit iv,         589 

Compelling  attendance  of  party  before i v,         590 

The  examination iv,         590 

Pees  of  referee iv,         590 

REFERENCE: 

For  the  appointment  of  a  receiver ii,  230,  233,  235 

Defined iii,         238 

Distinction  between  arbitration  and iii,         238 

Nature  of iii,  238,  239 

When  reference  will  become  an  arbitration iii,         239 

Advantages  of ' iii,         239 

Disadvantages  of iii,         240 

Prior  to  the  Code iii,  240,  241 

Under  the  Code iii,        242 

Absolute  right  of  parties  to  refer  issues iii,         242 

Right  of  court  to  compel iii,  242, 243 

In  what  actions  a  reference  may  be  had iii,         243 

Consent  to ' iii,         244 

Who  may  consent  to ■ iii,  244,  246 

Form  of  consent iii,         244 

Waiver  of  written  consent  to iii,         245 
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Oral  consent,  when  acted  upon,  conclusive iii,  245 

Proceeding  on  reference,  a  waiver  of  irregularities  . .'. iii,  246 

Compulsory  reference iii,  246 

Cases  in  which  a  compulsory  reference  may  be  ordered iii,  247 

When  the  trial  of  an  issue  of  fact  requires  the  examination  of  a 

long  account iii,  247 

Where  the  taking  of  an  account  is  necessary iii,  247 

On  failure  of  the  defendant  to  answer iii,  247 

Upon  judgment  for  defendant  upon  an  issue  of  law iii,  247 

To  assess  damages  arising  from  injunctions iii,  247 

To  take  aflidavits  to  be  used  on  motion iii,  247 

Power  to  order  compulsory  reference  confined  to  actions  on  con- 
tract involving  examination  of  long  account iii,  248 

Account  must  be  directly  and  not  collaterally  involved  to  author- 
ize a  compulsory, iii,  248 

Where  some  of  several  issues  involve  the  examination  of  a  long 

account,  all  may  be  referred iii,  249 

Compulsory  reference  not  a  matter  of  right iii,  249 

When  not  ordered  in  equitable  actions iii,  249 

Cause  triable  in  reasonable  time  should  not  be  referred iii,  249 

Where  action  not  referable,  answer  cannot  make  it  so iii,  250 

What  is  and  what  is  not  such  an  account  as  will  authorize  a  com- 
pulsory reference     iii,  250 

When  the  court  has  no  power  to  compel iii,  250 

Not  ordered,  where  trial  will  require  decision  of  diflicult  questions 

of  law iii,  250 

Not  ordered  in  actions  not  arising  on  contract iii,  251 

Not  ordered  where  examination   of  a  long   account  is   not  in- 
volved      iii,  251 

Not  ordered  where  action  sounds  in  tort iii,  252 

Not  ordered  in  action  for  divorce,  on  ground  of  adultery,  where 

adultery  is  denied iii,  252 

On  default,  in  action  for  divorce iii,  253 

Interlocutory  (See  Interlocutory  Reference) iii,  253 

Proceedings  to  obtain  reference  by  consent iii,  254 

Form  of  consent  to iii,  254 

Attorney  may  authorize iii,  255 

Waiver  of  irregularities  in  giving  consent iii,  255 

Eeferee,  when  named  in  consent iii,  255 

Application  for  order  for,  on  consent iii,  256 

Notice  of  application iii,  256 

Application  must  be  to  court  at  special  term.  . ., iii,  256 

Form  and  entry  of  order iii,  256-258 

Indispensable  that  order  be  regularly  made  and  entered iii,  256, 257 

Service  of  order  of ■ iii,  258 

Effect  of  order  of iii,  258 

Construction  of  order  of iii,  258 

Appeal  from  order  of iii,  259 

Proceedings  to  obtain  compulsory  reference iii,  259 
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When  to  apply  for  compulsory  reference iii,  259 

Application  premature  if  cause  not  ready  for  trial iii,  259 

When  to  apply  for  reference  in  foreclosure iii,  259 

Application  premature  while  issue  of  law  pending iii,  259 

Application  may  be  made  immediately  on  joinder  of  issue iii,  259 

Application  should  be  made  before  notice  of  trial iii,  259 

Effect  of  laches  in  applying  for iii,  260 

Where  application  should  be  made  for iii,  260 

Notice  of  motion  for ; .  iii,  260 

AfiSdavits  on  which  to  move  for iii,  261 

Practice,  on  motion  for iii,  262 

Affidavits  in  opposition  to  motion  for iii,  262 

Opposing  motion  on  pleadings iii,  263 

Parties  should  stipulate  who  shall  be  referee  if  the  court  shall  order 

a  reference , iii,  263 

Reference  on  motion  of  the  court iii,  265 

Power  of  court  to  order  reference  on  its  own  motion iii,  265 

When  an  order  directing  a  compulsory  reference' is  appealable...  iii,  265 

When  the  decision  of  the  judge  granting  order  conclusive.. iii,  265 

Order  of iii,  266 

Importance  of  entering  order  of iii,  266 

Form  and  contents  of  order  of • iii,  266 

When  a  joint  reference  will  be  ordered iii,  267 

Entry  and  service  of iii,  267 

Certified  copy  of  order  of  reference  should  be  served  on  referee  iii,  268 

Order  need  not  be  served  upon  adverse  party iii,  268 

Effect  of  order  of ' iii,  268 

To  whom  reference  may  be  directed iii,  268 

Waiver  of  irregularities  in  proceeding iii,  269 

Waiver  of  irregularities  in  reference  by  consent iii,  269 

Waiver  of  irregularities  in  compulsory  reference iii,  269 

Disregarding  order  of iii,  269,  270 

Who  appointed  referee iii,  270 

Clerk  or  counselor  usually  appointed  referee iii,  270 

Persons  skilled  in  particular  science,  when  appointed  referees  ....  iii,  270 

Referee  should  be  disinterested iii,  270 

When  referee  selected  by  parties  appointed iii,  271 

Judge  as  referee iii,  271 

Residence  of  referee iii,  271 

Referee  in  actions  for  divorce iii,  271 

Number  of  referees iii,  272 

General  powers  or  referees iii,  272 

Power  of  referee  governed  by  nature  of  reference iii,  272 

When  referee  has  powers  of  master  in  chancery iii,  272 

When  referee  has  power  of  court iii,  273 

Power  of  referee  derived  from  statute iii,  273 

Referees  possess  no  powers  by  implication iii,  273 

Referees  bound  by  decision  of  court  at  general  term iii,  273 

Referee  must  act  in  proper  person iii,  274 
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Improper  influence  of  successful  party  a  ground  for  setting  aside 

report  of  referee iii,  274 

"What  is  deemed  improper  influence iii,  274, 275 

Referee  has  power  to  dismiss  action  where  complaint  does  not  show 

a  cause  of  action iii,  275 

Referee  may  strike  out  pleading  of  party  for  refusal  to  be  sworn, 

etc iii,  275 

Have  same  power  as  court  to  allow  amendments iii,  276 

Referee  may  allow  party  to  set  up  new  cause  of  action  or  a  new 

defense iii^  277 

Disregarding  variances  (See  Variance) iii,  277 

Power  to  compel  attendance  of  witnesses iii,  278 

Proceeding  ex  parte iii  279 

Mode  of  examination  on  trial iii,  279 

Trial  by  referee  conducted  in  same  manner  as  trial  by  court iii,  279 

Discretionary  powers  upon  the  trial iii,  280 

Referee  may  take  testimony  subject  to  objection iii,  280 

Proceedings  where  reference  is  to  take  account iii,  280 

Wtere  reference  is  to  report  upon  specific  question  of  fact iii,  281 

Contempts,  jfower  of  referee  to  punish iii,  281 

Power  of  referee  to  punish  for  contempt  not  exclusive iii,  281 

Opening  cause  to  hear  further  testimony  discretionary iii,  281 

Pixing  time  of  hearing iii,  284 

Power  of  referee  to  grant  adjournments iii,  284 

G-rounds  for  an  adjournment  of  the  reference iii,  285 

Unreasonable  adjournments  a  ground  for  removing  referee iii,  285 

Referee  cannot  be  sworn  as  a  witness iii,  285 

Refusing  to  hear  evidence , iii,  286 

Referee  has  no  power  to  order  the  production  of  books  and  papers,  iii,  287 
Referee  has  power  to  punish  refusal  to  produce  books  and  papers 

where  party  has  been  duly  subpoenaed iii,  287 

Granting  allowances iii,  287 

Referee  may  allow  costs  in  equitable  actions iii,  287 

Referee  has  no  right  to  award  costs  when  regulated  by  statute  . . .  iii,  288 

Referee  cannot  award  costs  against  executors,  etc iii,  288 

Referee  cannot  grant  extra  allowance  of  costs iii,  288 

Altering  report iii,  288 

When  power  of  referee  to  alter  his  report  ceases iii,  288 

Administering  oaths iii,  289 

Power  to  administer  oath  derived  from  power  appointing  him ....  iii,  289 

Control  of  court  over  referee iii,  290 

Discretionary  powers  of  referee iii,  290 

Trial  by  referees,  how  conducted  iii,  291 

Bringing  on  the  hearing iii,  291 

Appointment  of  hearing iii,  291 

Securing  evidence  for  trial *. . . .  iii,  292 

Place  of  hearing iii,  293 

Notice  of  hearing iii,  293 

Referees  must  all  be  present  at  the  hearing iii,  294 
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Referees  should  be  sworn iii.  ,  294 

General  course  on  the  hearing iii  294 

Swearing  witnesses iii,  295 

Taking  down  evidence iii,  295 

Duty  of  referee  to  be  present  at  examination  of  witnesses iii,  295 

Committing  witness  for  refusal  to  testify iii,  296 

Proceedings  on  default  of  either  party iii,  296 

Postponement  of  hearing iii,  296 

Terms  imposed  on  postponement iii,  296 

Court  will  interfere  to  prevent  unreasonable  postponement iii,  297 

Disregard  of  variances , iii,  297 

Granting  nonsuit iii,  297 

"What  questions  the  referee  may  consider  on  the  hearing iii,  298 

Interlocutory  references  (See  Interlocutory  References) iii,  298 

The  report  (See  Report) iii,  304 

Distinction  between  certificate  and  report iii,  305 

Form  and  contents  of  report iii,  305 

When  the  report  must  be  made , iii,  307 

CompeUing  report iii,  309 

Eeport,  how  agreed  on ; . . .  iii,  309 

Report  upon  all  the  issues iii,  309 

Report  upon  particular  questions  '. iii,  311 

Report  on  title iii,  313 

Delivery  of  report iii,  313 

Alteration  and  amendment  of  report iii,  313 

Conclusiveness  of  report iii,  314 

Construction  of  report iii,  314 

Confirmation  of  report  iii,  315 

Referee's  fees iii,  315 

Assigning  report iii,  317 

Exceptions  to  report  (See  Exceptions) iii,  317 

Distinction  between  exceptions  to  report  and  exceptions  taken  on 

the  trial , iii,  317 

Nature  of  exceptions  to  report iii,  317,  318 

Who  may  except  to  report iii,  319 

When  to  except  to  report iii,  319 

How  to  except  to  report iii,  319 

Serving  and  filing  exceptions iii,  320 

Report  on  interlocutory  reference jii,  321 

(See  Report;  Interlocutory  Reference,  etc.) 

Form  and  contents  of  report iii,  321 

Confirmation  of  report iii,  321 

Proceedings  upon  report,  on  reference  of  all  the  issues iii,  322 

Filing  report,  serving  copy,  and  perfecting  judgment iii,  322 

Notice  of  report  and  judgment iii,  322 

Entry  of  judgment  on  report  of  all  the  issues iii,  322, 323, 709 

Proceedings  upon  report  on  specific  questions   iii,  323 

When  clerk  may  enter  judgment  on  report iii,  323 

Adjustment  of  costs  subsequent  to  entry  of  judgment iii,  323 
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All  the  issues  must  be  disposed  of  before  judgment  can  be  entered,  iii,  323 

Eeriewing  report  (See  Appeal ;  Exceptions) iii,  324 

Appeal,  the  only  mode  of  reviewing  judgment  entered  on  report  of 

referee  on  all  the  issues iii,  324 

Preliminaries  to  appeal iii,  324^326 

Obtaining  additional  findings  of  facts iii,  327 

What  errors  will  be  subject  to  exception .    iii,  329 

Principles  upon  which  judgment  will  be  rendered  on  appeal iii,  330 

Setting  aside  report  on  appeal iii,  332 

Setting  aside  report  on  motion iii,  333 

Correction  of  report iii,  333 

What  errors  in  the  report  the  court  may  correct iii,  333 

When  the  referee  may  correct  his  report  on  his  own  motion iii,  333 

When  the  court  may  send  a  report  back  for  correction iii,  333 

Costs  on  review  of  report  iii,  334 

Chang^ing  referee iii,  334 

Power  of  the  court  to  change  referee iii,  334 

When  the  court  will  not  change  referees   iii,  334, 335 

New  referee,  when  appointed iii,  334,  335 

Effect  of  death  of  referee '. . .  iii,  335 

Effect  of  death  of  parties iii,  336 

Actions  ag'ainst  referees  iii,  336 

To  carry  judgment  into  effect iv,  203 

In  supplementary  proceedings iv,  160 

In  proceedings  for  contempt iv,  190 

Appeal  from  order  of,  when  maintainable i v,  328 

To  take  compulsory  affidavit iv,  589 

Form  of  order  of iv,  606,  607 

As  to  infant,  in  partition v,  35 

As  to  title  in  partition  v,  75 

As  to  necessity  of  sale  in  partition '. .  v,  80,    81 

In  foreclosure v,  206 

On  sale  of  real  estate  of  religious  society v,  334 

REFEREE'S  REPORT: 

Of  sale  in  foreclosure v,  228 

REFORMATION  OF  CONTRACT: 

When  a  suit  will  lie  to  compel  a  refoemation  oe  conteaot  . .  vi,  169 

Jurisdiction  over,  in  equity vi,  169 

Extent  of  jurisdiction  in  equity ' vi,  169 

Must  be  a  mutual  mistake • vi,  169, 170 

Mistake  on  one  side  and  fraud  on  the  other vi,  170 

Mistake  of  fact vi,  170 

Mistake  of  law vi,  170 

Concealment  or  misstatement  of  law vi,  170 

Contract  different  from  that  designed vi,  170,  171 

Eeformation  of  sheriff's  deed vi,  171 

Descriptions  in  conveyances vi,  171 

Mistakes  in  policies  of  insurance vi,  171 
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Mistake  in  deed  to  trustee vi  171 

Parties,  pleadings,  practice  and  proceedings vi,  172 

Parties   ,,;'  172 

Cause  of  action  assignable vi  172 

Defendants yi  172 

Action,  lioTT,  when  and  wliere  commenced vi,  172 

How  commenced vi  172 

When  commenced ^ . . .    yi  172 

When  ten  years'  limitation  applies vi,  172, 173 

Limitation  in  case  of  fraud vi,  173 

Effect  of  delay  in  commencing  proceedings vi,  173 

Action,  where  commenced vi,  173 

Pleadings  vi,  173 

Complaint vi,  173 

Facts  to  be  distinctly  stated vi,  173 

Mutual  mistake  must  be  alleged vi,  173 

Form  of  complaint vi,  174 

Answer    vi,  174 

General  denial vi,  174 

Defendant  must  answer  to  every  material  allegation vi,  175 

Defenses vi,  175 

Form  of  answer vi,  175 

Trial vi,  175 

Mode  of  proceeding  on vi,  175, 176 

Evidence vi,  176 

Judgment vi,  176 

The  relief  granted vi,  176 

Award  of  damages vi,  176 

Form  and  contents  of  judgment • vi,  176 

How  enforced vi,  176 

REHEARING: 

Former  practice  in  equity i,  439 

Of  argument  on  appeal,  when  ordered It,  285 

RELIEF : 

When  granted  or  refused  in  equity i,  20 

Equity  grants  when  law  does  not i,  21 

Actions  for,  on  ground  of  fraud,  when  to  be  brought 1,  58 

To  obtain  equitable  relief,  where  brought i,  182 

Relief  from  default i,  578 

Changing  demand  of i,  491 

Demand  of ii,  400 

Demand  of,  as  an  aid,  in  constrning  complaint ii,  331 

Cliaracter  of  relief  demanded  in  complaint ii,  400 

Pinal  relief  only  should  be  demanded ii,  400 

Legal  and  equitable  relief  may  be  demanded  in  same  pleading  ...     ii,  401 

Examples  of  demand  for  both  legal  and  equitable  relief ii,  401 

Inconsistent  demands  for,  cannot  be  inserted  in  same  pleading  ...     ii,  401 

Examples  of  demands  for  inconsistent  relief ii,  401 
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Costs  need  not  be  included  in  demand  for ii,  402 

Form  of  deiuaud  of ii,  402 

Demand  of  specific  relief ii,  402 

Demand  of  general  relief. ; ii,  403 

Demand  of,  may  be  in  alternative ii,  403 

Bo^h  specific  and  general  relief  should  not  be  demanded ii,  403 

Demurrer  wiU  not  lie  to  demand  of ii,  453 

RELIGIOUS  CORPORATION: 

Sale  of  real  estate  of v,  327 

RELIGIOUS  SOCIETY: 

Must  sue  in  corporate  name i,  101 

REMEDIES : 

How  extended  by  common  law i,  13 

When  insufacient  at  law i,  15 

When  the  law  does  not  give  any i,  36,    37 

Devised  in  equity i,  23 

When  exclusive  or  cumulative i,  39 

Illegality  of  ground  of i,  39 

Election  of  remedies i,  723 

Given  in  equity  when  law  furnishes  none i,  22 

Where  there  is  a  right,  there  is  a  remedy i,  32 

No  remedy,  unless  right i,  32 

REMEDIES,  UNION  OF: 

Union  of  legal  and  equitable   i,  26 

Same  judges  administer i,  445 

REMEDIES  WITHOUT  ACTION: 

Of  preventive  measures  in  general i,  67 

Defense  by  resistance,  or  self-defense i,  67 

Defense  of  the  person  i,  68 

Defense  of  personal  property i,  68 

Defense  of  real  property i,  69 

Defense  of  other  persons i,  70 

Apprehending  criminals  and  wrong-doers i,  71 

Resistance  of  process ." i,  72 

Escape,  rescue,  etc i,  72 

Recaption  of  person  or  property i,  72 

Recaption  of  the  person  of  a  relative i,  73 

Recaption  of  personal  property i,  73 

Recaption  or  re-entry  on  real  property i,  74 

Abatement  of  nuisances i,  75 

Abatement  of  private  nuisances i,  76 

Abatement  of  public  nuisances i,  77 

Distress  and  seizure  of  cattle i,  77 

Cattle  damage  feasant i,  77,    78 

Retainer,  or  holding  what  a  party  has  in  his  hands i,  79 

Remitter  as  to  real  estate i,  80 

Lien,  and  rights  of  party  holding  property i,  80 

MOL.  VI.— 123 
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Accord  and  satisfaction i,  81 

Arbitration i^  81 

Set-off i,  82 

Marriage  of  debtor  and  creditor ■ i,  82 

Caution  as  to  resorting  to  remedies  without  action i,  82 

REMITTER : 

Rights  of  parties  as  to  land i,  80 

REMITTITUR : 

Prom  court  of  appeals i,  288 

Practice  in  relation  to i,  289 

When  necessary iv,  286 

Not  proper  where  appeal  is  dismissed  for  want  of  return iv,  286 

When  issued iv,  287 

Issues  immediately  upon  decision  of  appeal. ' iv,  287 

When  sent  to  court  below  on  affirmance  by  default iv,  287 

When  filed iv,  287 

Control  of  appellate  court  over iv,  287 

Order  staying  fihng  of iv,  287 

What  constitutes  filing iv,  287 

Of  decision  of  commission  of  appeals iv,  287 

Form  and  contents  of iv,  288 

Effect  of,  on  jurisdiction  of  appellate  court iv,  288 

May  be  amended  after  filing iv,  288 

Proceedings  in  courts  below iv,  288 

Service  of  notice  of  filing iv,  288 

Order  making  judgment  of  appellate  court  the  judgment  of  the 

court  below iv,  288 

Assessment  of  damages  after  judgment  absolute iv,  289 

Correcting  iv,  289 

Yacating iv,  289 

REMOTENESS: 

When  damage  too  remote  to  give  action i,  36 

REMOVAL: 

Of  property  with  intent  to  defraud  creditors  a  ground  for  issuing 

attachment ii,  137 

Fraudulent  intent,  how  proved ii,  140 

KBMOVAL  FROM  OFFICE: 

Removal  of  judge i,  231 

Removal  for  corruption i,  230 


REMOVAL  PROM  STATE: 

As  a  ground  of  arrest 

Effect  of,  upon  statute  of  limitations. 
Service  of  summons  on 


613 

50 

517 


REMOVAL  OF  CAUSES  (See  Removal  to  United  States  drcuif)  : 

To  and  from  New  York  superior  court i,         333 

Prom  New  York  common  pleas  to  supreme  court i,         346 
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To  and  from  superior  court  of  Buffalo 

To  and  from  mayors'  and  recorders'  courts 

To  supreme  court  from  city  court  of  Brooklyn, 

Into  and  from  county  court 

From  surrogates'  court ; 

From  State  court  to  United  States  circuit 


VOL. 


REMOVING     PROPERTY     WITH     INTENT    TO     DEFRAUD 
CREDITORS : 
When  ground  oF  arrest i. 


PAGE. 

354 
369 
378 
399 
409 
262 


630 


EEMOYAL  TO  UNITED  STATES  CIRCUIT: 
In  what  cases  allowed 

PROCEEniNOS  rOR  REMOVAL 

Petition  for , 

Security  to  be  given 

Application,  when  made 

Proceedings  thereupon 

Removal  by  certiorari  or  habeas  corpus  . . . 


,266,566 
269 
269 
273 

275 
276 
277 


RENTS: 

In  action  for,  what  seizin  necessary i, 

When  heirs  may  sue  separately  for i. 

When  husband  and  wife  to  join  in  action  for i, 

Action  to  recover  premises  for  non-payment  of  rent v, 

REPLEVIN: 

Return  of  goods , 

Arrest  in  actions  for 

Origin  and  former  use  at  common  law 

Changes  made  by  statute 

Replevin  under  the  New  York  Revised  Statutes , 

Remedy  under  the  Code  of  Procedure , 

For  what  property  action  lies 

Must  be  for  personal  property 

When  fixtures  may  be  replevied 

When  building  may  be  taken 

Growing  grass 

Growing  grass  mortgaged   

Money 

Choses  in  action 

Evidences  of  title 

Evidences  of  debt 

In  favor  of  whom  action  lies 

By  owner  of  property 

By  person  entitled  to  possession 

By  persons  in  representative  capacity 

By  oflcers,  sheriffs,  etc 

By  partners,  when  and  when  not 

Against  whom  action  lies 

Against  party  wrongfully  taking  or  detaining 


54 
113 
115 
373 

567 
608,  623 
708 
709 
710 
710 
712 
712 
712 
713 
713 
713 
713 
714 
714 
714 
714 
714 
715 
715 
715 
716 
716 
716 
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Against  persons  in  representative  capacity 1,  716 

Against  sheriflFs,  etc i,  716 

Against  receiptors i,  717 

Where  the  action  lies i,  718 

For  the  wrongful  taking • i,  718 

For  tlie  wrongful  detention i,  720 

Q-oods  taken  on  execution i,  720 

"When  the  action  does  not  lie i,  722 

Where  the  property  is  restored  before  action i,  722 

Where  property  replevied  is  in  hands  of  officer ,  1,  722 

Where  prohibited  by  statute i,  723 

Not  for  real  property i,  723 

When  not  for  personal  property i,  723 

When  not  before  demand i,  723 

Action  is  local i,  724 

Action  where  tried i,  724 

Proceedings  before  taking  property i,  724 

Demand  before  actiqp i,  724 

At  what  time  remedy  may  be  had i,  725 

Action,  how  and  when  commenced i,  725 

Affldavitj  and  its  requisites i,  726 

Controverting  affidavits i,  728 

Requisition  on  the  affidavits i,  728 

Security  on  part  of  plaintiff i,  729 

Approval  of  security  by  sheriff i,  729 

Amendment  of  undertaking i,  731 

Service  of  papers  on  defendant  by  sheriff 1,  731 

Exception  to  surety  by  defendant i,  732 

Justification  of  plaintiff's  sureties i,  732 

Manner  of  justification i,  732 

Action  on  undertaking i,  732 

Sheriff 's  liability  until  justiflcation i,  733 

Setting  aside  proceedings ^ i,  733 

Ee-delivery  of  property  to  the  defendant i,  735 

Undertaking  given  by  defendant i,  735 

Justiflcation  of  defendant's  surety i,  737 

Sheriff 's  liability  until  justiflcation i,  737 

His  liability  to  defendant i,  737 

His  liability  to  Paintiff t i,  738 

His  liability  to  third  parties i,  738 

His  liability  as  bailee i,  740 

Qualiflcations  as  surety i,  740 

Mode  of  taking  property i,  740 

Second  order  to  take  property i,  741 

Proceedings  after  taking  property i,  741 

Property,  how  kept i,  741 

Claim  of  property  by  third  person i,  742 

Claim,  how  made i,  742 

Proceedings  by  sheriff i,  743 
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743 
744 
745 
745 
746 
746 
746 
747 
720 
747 


Undertaking  by  plaintiff  

Delivery  of  property  to  plaintiff 

Return  of  proceedings,  filing  papers,  etc 

Amendments 

Sheriff 's  fees  and  expenses 

Discontinuance 

Abatement  of  action 

Arrest  of  defendant 

Action  lies  though  the  defendant  has  parted  with  the  goods 

Where  no  arrest  as  to  property  parted  with 

When  injunction  may  issue  in  action  of ii,  31,    32,    48 

Security  for  costs  in ii,  579 

Return  of  goods  to  defendant  on  discontinuance ii,  607 

Costs  in iii,  463 

Fees  of  sheriff  in iii,  546 

Judgment  in  iii,  623 

Execution  in,  deemed  process  of  the  court iv,  2 

Form  of  execution  in iv,  15 

Levy  on  goods  taken  by  replevin  process iv,  36 

Goods  taken  under  execution  cannot  be  replevied iv,  54 

Irregularities  in  the  judgment  in,  when  a  ground  for  setting  aside 

judgment iv,  630 

Nature  and  object  of  the  action  vi,  117 

How  afffected  by  the  Code vi,  117 

When  the  action  lies vi,  117 

Action,  how  commenced  and  conducted vi,  118 

How  and  when  commenced vi,  118 

Parties   vi,  118 

Pleadings  . . . ; vi,  118 

Regulated  by  the  Code vi,  118 

Trial   vi,  118 

Judgment  and  execution  vi,  118 

Incidents  of  action vi,  119 

Return  of  goods vi,  119 

When  demand  should  be  made vi,  119 

Arrest  of  defendant vi,  119 

Injunctions,  costs,  appeals vi,  119 

REPLY  (See  Pleadings)  :  " 

Preliminaries  to ii,  434 

Objections  to  form  of  answer ii,  434 

Objections  to  substance  of  answer ii,  435 

Satisfaction  of  admitted  demands ii,  438 

Amendment  of  the  complaint ii,  439 

Discontinuance ii,  439 

Time  to ii,  439 

Extension  of  time  to ii,  439 

When  a  replt  is  necessary ii,  440 

When  the  answer  sets  up  a  counter-claim ii,  440 

When  the  answer  sets  up  a  defense  by  way  of  avoidance ii,  440 
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Denial  or  answer  by ii,  441 

Form  of  denials  of  the  reply ii,  441 

New  matter  in ii,  442 

What  new  matter  may  be  pleaded  in ii,  442 

Must  be  consistent  with,  complaint ii,  442 

Counter-claim  may  be  pleaded  in ii,  442 

How  new  matter  mast  be  pleaded  in ii,  442 

Service  and  filing  or ii,  442 

Service  of ii,  432 

Filing  of ii,  443 

Pailuke  to ' ii,  443 

Effect  of  failure  to ii,  443 

Admission  of  counter-claim  by  failure  to ii,  443 

Defendant  may  move  for  judgment  on  counter-claim  on  failure  to,  ii,  444 

Judgment  on  failure  to ii,  520 

Demukrer  to ii.  461 

Supplemental  reply,  when  allowed ii,  467 

(See  Supplemental  Pleadings.) 

Frivolous  reply,  what  is ii,  492 

Remedy  against  fri  volousness  in ii,  492 

Disregarding  reply ii,  497 

When  service  is  a  nullity ii,  497 

When  not  properly  folioed ii,  497 

When  not  properly  subscribed  or  verified ii,  497 

When  improperly  amended ii,  497 

Beturn  of  disregarded  reply ii,  498 

Amendment  of ii,  801 

Amendments  as  of  course ii,  501 

Amendments  by  leave  of  court ii,  5C6 

Service  of  amended  reply ii,  508 

Leave  to  reply,  when  granted iv,  666 


REPORTERS : 

Appointment  and  duties  of. . 
Reporter  of  court  of  appeals . 
Reporter  of  supreme  court  . . 


253,  254 
284 
314 


REPORTS : 

Books  of,  evidence  of  common  law  of  other  States ii,  639 

Of  referee  on  reference  of  all  the  issues iii,  304 

Distinction  between  report  and  certificate iii,  305 

Form  and  contents  of iii,  ,305 

Facts  found  and  conclusions  of  law  must  be  separately  stated  in. .  iii,  305 

Facts  found  must  be  sufficient  to  support  conclusions  of  law iii,  305 

Facts  not  forming  a  basis  for  the  judgment  need  not  be  stated iii,  306 

Issues  ignored  on  the  trial  need  not  be  noticed  in iii,  307 

Must  be  direct,  positive  and  explicit , iii,  307 

When  to  be  made iii,  307 

Should  be  made  within  sixty  days iii,  307 

Parties  may  extend  the  time  of  making iii,  307 


GEHEKAL  INDEX.  983 

EEPORTS  —  Continued.                                                                         vol.  page. 

"Waiver  of  objection  to  delay  in  making iii,  307 

Time  of  making  report  cannot  be  limited  when  once  extended  by 

the  parties iii^  308 

Party  inducing  delay  in  making,  cannot  take  advantage  of  the 

delay iii_  308 

When  party  may  elect  to  end  the  reference  for  delay  in  making. .  iii,  307,  308 

■  Court  cannot  extend  the  time  to  make iii,  308 

Court  may  compel  referee  to  make iii,  309 

How  agreed  on iii  309 

Two  of  three  referees  may  make  report iii,  309 

All  the  referees  must  be  present  at  the  making  of iii,  309 

On  particular  questions iii,  311 

On  title iii,  313 

Delivery  of iii,  313 

Right  of  payment  of  fees  before  dehvery  of iii,  313 

Compelling  prevailing  party  to  take  report  and  perfect  judgment. .  iii,  313 

Alteration  and  amendment  of iii,  313 

Conclusiveness  of iii,  314 

Construction  of iii,  314 

For  purpose  of  construction  whole  report  must  be  taken iii,  314 

A  general  conclusion  construed  as  a  finding  on  all  material  questions  iii,  315 

Report  construed  to  sustain  rather  than  to  reverse  judgment. ....  iii,  315 

Confirmation  of  the  report  unnecessary iii,  315 

Assigning  report iii,  317 

Assignee  of  report  may  enter  judgment  in  his  own  name iii,  317 

Exceptions  to  report  (See  Exceptions) iii,  317 

Distinction  between  exceptions  to  report  and  exceptions  to  rulings 

on  the  trial iii,  317,  318 

Nature  of  exceptions  to  report iii,  318 

EeTiewing  report  (See  Appeal) iii,  324 

Setting  aside,  upon  appeal iii,  332 

Setting  aside,  upon  motion iii,  333 

Correction  of iii,  333 

When  report  may  be  corrected  by  court iii,  333 

When  correction  by  referee  unauthorized iii,  333 

When  court  may  send  back  report  for  correction iii,  333 

Of  referee  on  interlocutory  reference iii,  321,  379 

Form,  nature  and  use  of iii,  321,  379 

Difierent  kinds  of i",  379 

Special iii,  380 

General iii,  380 

Form  of  general  report "i,  321,  381 

Evidence  should  not  be  embodied  in iii,  381 

Drawing,  settUng,  signing  and  delivering iii,  382 

Confirmation  of i".  321 

Piling,  perfecting  judgment  and  service  of  copy iii,  322 

Effect  of iii,  322 

Exceptions  to  report  (See  Eicceptions) iii,  383 

Exceptions,  when  and  how  taken  and  brought  to  a  hearing iii,  383 
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Final  hearing  on  referee's  report iii,  389 

Entry  of  judgment  on iii,  323 

Relinquishing  report  of  referee  as  a  condition  of  amendment  ....  iv,  686 

Of  referee  on  reference  as  to  contempt iv,  190 

Of  referee  as  to  infant  in  partition v,  35 

Of  referee  as  in  partition  cases v,  77 

Of  commissioner  in  partition v,  99 

Of  commissioners  in  dower v,  170, 171 

Of  commissioners  in  dower,  confirmation  of v,  172 

Of  referee  in  foreclosure v,  210 

Of  sale  in  foreclosure v,  228 

As  to  surplus  in  foreclosure v,  240 

Of  sale  of  real  estate  of  religious  society v,  335 

REPRESENTATIVE  CAPACITY : 

When  facts  showing,  must  be  alleged ii,  310 

Persons  suing  in,  may  be  required  to  furnish  security  for  costs  ...  ii,  568 


REPRESENTATIVES : 
When  replevin  liesby 

When  replevin  lies  against 

Promises  by,  to  revive  debt 

Actions  brought  by 

Names,  how  inserted  in  summons 

Actions  brought  against 

Execution  against  personal  representatives 

Of  deceased  party  may  maintain  appeal 

Revivor  of  action  in  the  name  of,  when  necessary  on  appeal  , 


716 
716 
65 
104 
470 
137 
206 
214 
214 


REQUISITION : 

How  indorsed  on  affidavit  in  replevin i,  728 

Second,  when  granted h  '  ^■'■ 

REQUEST : 

To  leave  land  before  using  force i,  69,  70,    74 

Before  bringing  action '>  214 

To  remove  nuisance  h  "l*;  215 

To  inspect  books  and  papers ">  539 

Importance  of,  before  applying  for  a  discovery ii,  539 

To  charge,  when  necessary iUj  179 

Form  of  request  to  charge iii,  179 

RESALE  (See  Sale) : 

When,  or  on  what  grounds,  a  resale  will  be  ordered iii,  377 

When  inadequacy  of  price  a  ground  for iii,  377 

When  a  resale  will  not  be  ordered. iii,  377,  378 

Mode  of  applying  for ; iii,  378 

Who  may  apply  for ™,  378 

Proceedings  on i",  "' ° 

When  ordered iv,  77 

Of  mortgaged  premises  in  foreclosure v,  222 
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When  a  party  may  rescind vi  177 

In  case  of  a  material  mistake  by  one  of  the  parties vi,  177 

Illegality  or  fraud  .' vi,  177 

Remedies  on  rescission vi  178 

When  contract  is  executory vi,  178 

Invalidity  of  contract  not  apparent vi,  178 

Immoral  consideration vi  178 

When  contract  is  executed '. vi  178 

Jurisdiction  for  rescission  of,  Vf'hen  exercised vi  178 

Award  of  damages vi  178 

When  equitable  relief  a  proper  remedy vi,  178,  179 

Inadequacy  of  price  no  ground  of  rescission vi,  179 

False  and  fraudulent  representation vi,  179 

Proceedings  to  obtain  equitable  heliep vi,  180 

Proceedings  to  obtain  legal  reliei" vi,  180 

Legal  relief,  in  what  cases  sought vi,  180 

When  trover  may  be  brought vi,  181 

Contract  must  be  promptly  disaffirmed vi,  181 

Contract  must  be  rescinded  in  toto vi,  181 

EESCUE: 

Rescue,  when  justifiable    i,  72 

Liability  of  sheriff  for i,  694 

RESIDENCE : 

Definition  of  term i,  610 

Absence  from,  how  it  affects  statute  of  limitations i,  50,    51 

How  it  affects  place  of  trial i,  184,  187 

Of  witnesses,  as  to  choice  of  place  of  trial i,  189 

Applicant  for  admission  must  be  resident  of  department i,  236 

What  constitutes ii,  565 

RESTS: 

Computing  interest  with iii,  362 

RESTITUTION: 

When  ordered  after  appeal iv,  555,  556 

Order  for,  where  made iv,  555,  557 

Application  for  order  of iv,  556,  557 

Notice  of  motion  for iv,  557,  558 

Demand  of  amount  due  before  application iv,  558 

RESTRAINING  WRONGFUL  ACTS:  '    - 

Law  courts  do  not  restrain  acts i,  11 

Equity  restrains  wrongful  acts ^ i,  19 

RETAINER : 

Retainer  of  property  and  rights  of  parties i,  79 

Duty  of  attorney  on  retainer  i,  240 

Service  of  notice  of  appearance i,  557 

Service  of  notice  of ii,  410 

Effect  of  service  of  notice  of  ii,  410 

Vol.  VI. —124 


PAGE. 
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EETnEK  OF  PROCESS i,  550 

Mode  of  return i,  550 

Compelling  return ' i,  550 

Return  by  sheriff,  how  far  conclusive i,  542 

Filing  paper  by  sheriff  or  attorney i,  550 

Eeturn  by  sheriff,  coroner,  etc.,  of  order  of  arrest i,  681 

Return,  how  made i,  681 

Enforcing  return i,  682 

Controverting  return i,  548,  682 

Certificate  with  return i,  682 

Of  property  before  action  bars  replevin i,  722 

Of  sheriff,  on  attachment ii,  197 

Of  writ  of  ne  exeat ii,  281 

Of  commission  to  take  testimony ii,  700 

Form  and  contents  of ii,  700 

By  mail ii,  702 

By  messenger ii,  702 

Filing  nf ii,  703 

Proceedings  where  return  is  unreasonably  delayed ii,  703 

On  appeal  to  the  court  of  appeals iv,  276 

On  appeal  from  a  judgment iv,  276 

On  appeal  from  an  order iv,  276 

On  appeal  from  judgment  on  verdict  subject  to  the  opinion  of  the  court  iv,  276 

By  whom  procured  and  filed iv,  276 

Effect  of  omission  to  file iv,'217,  276 

Further  return iv,  277 

Forms  part  of  the  appeal  book iv,  278 

On  appeal  from  the  special  to  the  general  term iv,  302 

On  appeal  from  mayors'  courts iv,  338 

Case  incorporated  in iv,  339 

On  appeal  from  the  county  court iv,  343 

On  appeal  from  judgment iv,  343 

On  appeal  from  order iv,  344 

On  appeal  from  surrogate's  court iv,  360 

On  appeal  from  decision  admitting  or  refusing  to  admit  a  will  to 

probate  or  record iv,  360 

On  appeal  from  decisions  as  to  validity  of  a  will iv,  360 

In  other  cases iv,  360 

Duty  of  appellant  to  procure  iv,  360 

Compelling  surrogate  to  make  iv,  360 

Further  return,  when  ordered  iv,  360 

On  appeal  from  justice's  court iv,  414 

General  object  and  features  of iv,  414 

Common  practice  as  to iv,  415 

No  review  can  be  had  without iv,  415 

Where  original  is  lost iv,  415 

When  to  be  made • iv,  415 

Should  be  made  after 'ten  and  within  thirty  days  after  notice  of 

appeal  is  served iv,  415 
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Statute  fixing  time  of  return,  directory iv,  415 

Effect  of  withholding  return  for  non-payment  of  fees iv,  41G 

Effect  of  failure  to  procure  return  through  default  of  appellant. . .  iv,  416 

Justice  out  of  office  may  make iv.  416 

Contents  of iv,  416 

Two  kinds  of  return  under  the  Code iv,  416 

When  the  return  must  contain  evidence,  proceedings  and  judgment  iv,  416 

When  justice  should  not  return  the  evidence iv,  416 

Where  new  trial  is  to  be  had  in  county  court iv,  416 

Where  new  trial  cannot  be  had  in  county  court iv,  416 

What  general  facts  should  be  stated  in  every  return iv,  418,  429 

Requirements  as  to  process,  appearance  and  pleadings iv,  418, 429 

Questions  as  to  admissibihty  of  evidence iv,  419 

Should  show  what  judgment  was  rendered iv,  419 

Documentary  and  oral  evidence  must  be  returned iv,  419 

Documentary  evidence,  how  returned iv,  419 

Material  facts  should  be  stated  in  the  body  of  the  return iv,  420 

Where  return  is  emissive  as  to  evidence  further  return  should  be 

required  before  bringing  on  argument iv,  420 

Should  show  that  justice  had  jurisdiction iv,  420 

Statements  as  to  summons iv,  420 

Should  show  that  proceedings  were  regular iv,  420 

Need  not  be  under  seal iv,  421 

Matters  not  within  knowledge  of  justice  need  not  be  returned. . .  iv,  421 

Justice  cannot  move  to  dismiss  appeal.for  irregularities iv,  421 

Statement  of  facts  showing  that  action  was  not  barred iv,  421 

Who  should  draw  the  return iv,  421 

Justice  may  employ  amanuensis  to  draw iv,  422 

Attorney  for  either  party  should  not  draw iv,  422 

Appellate  court  may  set  aside  return  in  proper  case iv,  423 

Evidence  in  place  of  return iv,  423 

When  oral  evidence  may  be  resorted  to  in  lieu  of iv,  423 

Justice  removed  to  another  county  may  be  compelled  to  make. . .  iv,  423 

Conclusiveness  of  return iv,  423 

Cannot  be  varied  by  extrinsic  evidence iv,  424 

When  party  should  move  to  correct  errors  by  amended iv,  424 

Existence  of  errors  in  proceedings  below   cannot  be  shown  on 

appeal  by  affidavits iv,  425 

Forms  of  returns iv,  425 

General  facts  to  be  stated  in  return iv,  418, 429 

Objections  to  process,  affidavits,  undertakings,  etc iv,  429 

What  objections  may  be  taken  in  county  court  as  to  process  below  iv,  429 

How  objections  must  be  taken  below  to  be  available  on  appeal. . .  iv,  430 

Justice  acts  ministerially  in  making  his  return iv,  431 

Defective  return  amended  when  rights  of.  parties  require  it iv,  431 

Presumption  that  the  return  is  not  emissive iv,  431 

Either  party  may  require  amendment iv,  431 

Compelling  return iv,  431 

May  be  compelled  by  attachment iv,  431 
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Cannot  be  compelled  unless  fees  were  paid ; iv,  431 

Defendant  cannot  compel  return iv,  431 

Proceedings  by  attachment  in  the  nature  of  punishment  for  con- 
tempt  ■. iv,  432 

Notice  to  make  return  not  necessary  but  advisable iv, .  432 

Application  for  attachment  may  be  ex  parte iv,  433 

Proof  of  default  in  making iv,  433 

Judge  may  issue  attachment  or  order  to  show  cause iv,  434 

Proof  of  service  of  order  to  show  cause iv,  436 

Notice  of  application  for  an  attachment iv,  436 

Order  for  attachment iv,  437 

Form  of  attachment iv,  437 

Indorsement  on  attachment iv,  43B 

Delivery  of  attachment  to  sheriff  and  its  execution iv,  438 

Return  of  attachment iv,  438 

Bond  for  appearance iv,  438 

Proceedings  where  justice  is  brought  into  court iv,  439 

Filing  interrogatories iv,  439 

Title  of  papers  on  proceedings  by  attachment iv,  439 

Answer  to  interrogatories iv,  441 

Order  discharging  attachment iv,  441 

Order  convicting  defendant  for  contempt iv,  442 

Warrant  of  commitment iv,  443 

Respondent  not  entitled  to  notice  of  proceedings  by  attachment. .  iv,  443 

Amended  or  further  return - iv,  444 

County  court  always  open  for  proceedings  to  procure  further iv,  444 

Application  for  further  return,  when  made iv,  444 

Affidavits  showing  defects  or  omissions iv,  445 

Liberality  in  allowing  applications  for  amended iv,  445 

Applicant  for  amended  return  entitled  to  full  hearing iv,  446 

When  the  application  for  further  return  will  be  denied iv,  446 

What  amendment  may  be  ordered iv,  447 

Order  for  an  amended  return,  its  form,  contents  and  service iv,  447 

Application  for  leave  to  amend  amended  return iv,  448 

Court  may  order  amended  return  on  its  own  motion iv,  448 

When  justice  required  to  pay  costs  of  application  for  an  amended,  iv,  449 

Voluntary  returns iv,  449 

Affidavit  for  amended  return iv,  450 

Affidavit  should  be  folioed iv,  451 

Notice  of  motion  for  amended  return iv,  451 

Practice  on  the  motion  for  an  amended  return iv,  452 

Order  for  an  amended  return  and  its  service iv,  454 

Form  of  amended  return iv,  454 

To  EXECUTION iv,  20-27 

By  whom  and  to  whom  made . . ; iv,  20 

When  to  be  made iv,  20 

Enlarging  time  to  make '. .  iv,  21 

Form  and  contents  of iv,  21 

By  mail iv,  25 
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Compellicg  return iv  25 

Liability  of  sheriff  for  neglecting  to  make iv,  25 

May  be  compelled  by  attachment iv  25 

Notice  to  return  execution  or  show  cause , iv  26 

When  attachment  may  issue iv  26 

Party  may  waive  right  to  compel iv,  26 

Further  return iv  27 

Effect  of  failure  to  indorse  iv,  27 

Canceling  and  amending iv  27 

Necessary  before  issuing  execution  against  the  person iv,  120 

Supplementary  proceedings  before  and  after iv,  129, 133 

To  attachment iv  185 

Amendment  of iv,  677 

REVERSAL : 

Errors  justifying  a  rerersal  on  appeal iv,  247 

Errors  which  may  have  prejudiced  the  appellant iv,  247 

For  improper  rulings  as  to  evidence iv,  248,  551,  552 

When  judgment  will  not  be  reversed. iv,  314 

When  judgment  should  be  reversed iv,  314,  530 

Affirmance  as  to  some  and  reversal  as  to  others iv,  314 

Form  and  contents  of  judgment  of iv,  316,  336 

Proceedings  on  reversal  of  surrogate's  decrees iv,  364 

In  whole  or  in  part iv,  514 

As  to  any  or  all  parties iv,  523 

On  questions  of  fact iv,  528 

Upon  questions  of  law iv,  547 

For  want  of  evidence iv,  551 

REVERSION : 

Reversionary  interest  may  be  sold  under  execution iv,  38 

REVERSIONER : 

As  defendant  in  partition T,  44 

REVISED  STATUTES: 

How  made  evidence ii,  638 

Who  may  print  and  publish ii,  638 

REVIVING-  ACTION: 


When  order  of,  proper 

How,  where  and  by  whom  obtained 

Effect  of  order - 

Appeal  from  order 

Judgment,  how  revived 


155 
156 
158 
158 
55 

REVIVOR : 

Of  action,  by  supplemental  pleading ii,         468 

Leave  of  court  to  file  supplemental  complaint  to  revive  action  un- 
necessary       ii,         469 

Of  appeal iv,        293 

REVOCATION : 

Of  orders iv,  293,  012 
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In  general i,  32 

Is  remedy  given  by  law i,  32 

Are  there  sufficient  existing  facts i,  33 

Injury  to  person  or  personal  rights i,  34 

Kelating  to  property,  real  or  personal i,  34 

Actions  founded  on  contracts i,  35 

Actions  founded  upon  torts i,  35 

Is  there  an  existing  right  of  action i,  37 

Preliminaries  to  be  considered 1,  38 

Cumulative  or  exclusive  remedies i,  39 

Illegality  of  grounds  of  action i,  39 

Must  be  perfect  when  action  commenced ' i,  37 

EIPARIAN  OWNERS.     (See  Littoral  Rights;   Railroads;  Ferries; 
Wharves.) 

ROADS.     (See  Highways.) 

RULES : 

Rules  and  maxims  in  equity i,   24,    25 

Rules  of  court,  part  oe  praotioe i,  461 

Nature  and  object  of  rales i,  461 

Incidental  power  to  make  rules i,  462 

Statutory  authority  to  make  rules i,  462 

Force  and  effect  of  rules  i,  462 

Of  court  of  appeals i,  286 

Of  supreme  court i,  320 

Sules  as  to  admission  of  attorneys i,  235 

Oe  pleading  (See  Pleadings) .' ii,  285 

In  legal  actions ii,  285 

In  equitable  actions ii,  290 

Formal  rules  of  pleading ii,  297 

Writing,  f olioing,  and  indorsing ii,  297 

Facts,  how  stated ii,  298 

Distinct  claims  or  defenses  to  be  separately  stated ii,  299 

Statement  of  date  —  subscribing  pleadings ii,  301 

Making  copies  and  serving ii,  302 

Of  court,  in  respect  to  pleadings ii,  399 

Of  court,  how  proved ii,  646 

Object  and  use  of  rules  of  court iv,  627 

Force  and  effect  of iv,  627 

Former  rules,  how  far  in  force iv,  627 

How  far  parties  are  bound  by  general  rules iv,  627 

How  far  courts  are  bound  by  general  rules iv,  628 

Construction  and  enforcement  of iv,  628 

Obedience  to  rules,  how  enforced iv,  628 

How  construed iv,         628 
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532 
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SAILORS :                                                                                          vol.  page, 

Sailor  in  United  States  service  exempt  from  arrest 

Does  not  lose  residence 

How  affected  by  substituted  service 

SALE: 

*       When  void  for  fraud  will  sustain  replevin i,  719 

Conditional,  not  complied  with,  replevin  lies i,  720 

Deceit  in  sale,  ground  of  arrest i,  616,  630 

Fraud  in  procuring,  ground  of  arrest i,  624 

Money  received  by  factor  on  sale i,  621 

Of  real  estate  under  a  decree  iii,  371 

Who  may  sell  real  estate  under  a  decree   iii,  372 

Place  of iii,  372 

Time  of iii,  372,  377 

Notice  of iii,  372, 374 

Death  of  party  between  notice  and  sale iii,  374 

Statement  of  conditions  of iii,  374 

Postponement  of iii,  375 

Mode  of  conducting ; iii,  375 

Selling  in  lots  or  parcels iii,  375 

Who  may  become  purchasers   iii,  375 

Resale,  when  ordered  and  how  made iii,  377 

Mode  of  applying  for  resale iii,  378 

Proceedings  upon  resale iii,  378 

Completing  sale iii,  379 

Under  execution iv,  68 

Time,  place  and  manner  of iv, 

After  sunset  void iv, 

Need  not  be  completed  before  return  day iv, 

Place  of  sale  is  in  the  discretion  of  the  ofBicer iv, 

Who  may  be  purchasers  at  iv. 

Postponement  of ^', 

Stay  of i^. 

When  stay  of  sale  of  partnership  assets  will  be  ordered iv. 

Irregular  and  void i''',  '0 

What  defects  will  render  a  sale  void iv,    70,    71 

Of  personal  property ]^j  ^1 

Notice  of 7: 

Property  sold  must  be  within  view iv, 

Must  be  separate  from  real  property iv,  73 

Must  be  specifically  designated iv,  73 

Delivery  of  goods  after iv,  73 

Removal  of  goods  by  purchaser iv,  74 

Effect  of j^'  '^^ 

Of  real  property i^,  74 

When  allowable i^,  74 

Notice  of  (See  Notices) iv,  75 


68 


69 
70 


72 
72 
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When  in  parcels iv,  76 

Amount  offered  for  iv,  76 

Who  may  purchase  at iv,  77 

Penalty  for  irregular  sale iv,  77 

Eesale iv,  77 

When  set  aside  for  irregularity iv,  77 

When  set  aside  for  favor iv,  78 

Title  acquired  by  purchaser  at iv,  79 

(See  nOe.) 

Proceeds  of,  how  applied iv,  90 

Of  mortgaged  premises  in  foreclosure v,  221 

Order  for,  in  partition v,  107 

Proceedings  in  partition v,  127 

Report  of,  in  partition v,  128 

Confirmation  of  report  of,  in  partition v,  128 

Executing  conveyance  of,  in  partition v,  128 

Setting  aside  of,  in  partition v,  132 

Effect  of,  in  foreclosure v,  233 

In  foreclosure,  by  advertisement  v,  257 

SALE  OP  LAND : 

Not  restrained  pending  action,  when  lis  pendens  filed ii,  62 

When  sale  of  lands  may  be  enjoined ii,  12,    18,    62 

SATISFACTION  {^te  Judgment) : 

Of  judgment iii,  747 

Acknowledgment  of iii,  747 

When  acknowledged iii,  747 

By  whom  acknowledged iii,  747 

How  acknowledged iii,  748 

CompeUing  acknowledgment iii,  748 

Form  of  satisfaction  piece iii,  749 

Entry  of iii,  750 

Entry  of,  on  satisfaction  piece iii,  750 

Entry  of,  on  sheriff's  return iii,  751 

Entry  on  sheriff's  certificate iii,  751 

On  certificate  of  reversal iii,  751 

Vacating iii,  752 

When  vacated iii,  752 

Canceling   iii,  752 

Of  execution iv,  92 

When  an  execution  is  satisfied iv,  92 

When  payment  will  amount  to iv,  93 

Docketing  of iv,  93 

SCANDALOUS : 

AfBdavits  suppressed  by  the  court iv,  602 

SCHOOLS : 

Trustees  of  district,  how  to  sue 'i  102, 103 
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Evidence  of,  in  action  for  deceit,  necessary  to  sustain  action ii,  394 

Need  not  be  alleged  in  action  upon  absolute  warrranty ii,  394 

SCIRE  FACIAS: 

Abolished  and  action  substituted i  297 

Amendment  of  writ  of jy  643 

Nature  and  object  op  the  remedy v  633 

Nature  of  the  remedy  under  ReTised  Statutes v,  633 

A  judicial  writ v,  633 

When  it  would  lie  as  private  remedy v,  633 

When  as  pubhc  remedy v  633 

Under  the  Code v  634 

Writ,  abolished  by v,  634 

Eemedy  by  civil  action v,  634 

When  the  action  lies v,  634 

To  vacate  letters  patent v,  634 

In  what  cases v,  634 

Action,  by  whom  brought v,  634 

To  annul  acts  of  incorporation v,  634 

For  what  acts v,  634,  635 

To  vacate  charter v,  635 

Action,  by  whom  and  how  brought v,  635 

Leave  to  bring  action,  how  obtained v,  635 

To  revire  judgment v,  635 

Under  former  practice v,  635 

Under  Code ■ v,  635,  636 

Leave  to  issue  execution,  may  be  had  on  motion ......'...  v,  636 

Consent  of  surrogate v,  636 

Practice  and  proceedings  in  the  action v,  636 

Parties  to  the  action v,  636 

When  brought  by  attorney-general v,  636,  637 

Summons v,  637 

In  usual  form v,  637 

Pleadings v,  637 

Complaint,  what  facts  to  be  stated  in v,  637 

Answer v,  637 

Trial v,  637 

Proceedings,  as  in  other  actions v,  637 

Judgment v,  637 

In  effect,  same  as  under  former  practice v,  637 

Lien  upon  land  preserved v,  637 

Judgment  for  plaintiff,  what v,  637 

Appeals V,  637 

Appeals  from  judgment v,  637 

Costs V,  637 

Eollow  recovery  of  judgment v,  637 

SEALED  INSTRUMENTS  (See  Bond  and  Undertaking) : 

Actions  on,  when  to  be  brought i,  55 

How  proved ii,  648 

Order  of  proof  of ii,  651 

Vol.  VI.  — 125 
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SECOND  ARREST  (See  Previous  Arrests)  :  vol. 

When  not  permitted i, 

Exceptions  to  rule i, 

SECOND  SALE : 

In  foreclosure v. 


PAGE. 
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SECURITY : 

Security  for  costs i,  583 

To  be  given  by  non-resident  plaintiffs i,  106, 107 

By  plaintiff  on  obtaining  order  of  arrest i,  646 

Form  of  such  security i,  646 

"Who  to  be  surety i,  646 

Acknowledgments i,  647 

Approval  of 1,  647 

Service  of 1,  648 

Filing i,  648 

Amendments i,  648 

By  plaintiff  in  replevin i,  729 

Approval  by  sheriff i,  729 

Amendment  of  security i,  731 

In  actions  brought  by  foreign  corporation i,    99, 100 

When  demanded  and  how  waived i,  100 

Need  not  justify  unless  excepted  to i,  101 

To  be  given  on  obtaining  injunction ii,  87 

Amount  of,  in  ordinary  cause ii,  90 

Upon  order  to  show  cause ii,  90 

On  staying  proceedings  after  judgment ii,  90 

Form  of  undertaking ii,  87 

Approval  of  undertaking ii,  93 

Filing  of  undertaking ii,  93 

Acknowledgment  of  undertaking ii,  89 

Defective  undertaking ii,  93 

Sureties,  when  required ii,  89 

Justification  of  sureties ii,  89 

Liabilities  of  sureties ii,  93 

When  against  corporation ii,  96 

To  be  given  on  obtaining  attachment ii,  151 

Form  and  contents  of ii,  151 

Sureties ii,  151 

Justification  of  sureties  and  filing  of  undertaking ii,  153 

Liability  of  plaintiff  and  sureties ii,  153 

Discharge  of  attachment  on ii,  187 

(See  Attachment.) 

On  appointment  of  receiver ii,  238 

Security  invariably  required ii,  238 

Amount  of,  how  determined ii,  239 

Form  of ii,  239 

Sureties ii,  241 

Filing  of  bond ii,  241 

By  defendant,  in  ne  exeat ii,  280 
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On  refusal  of  defendant  to  furnish,  in  me  exeat,  sheriff  must  com- 
mit him  to  jail ii^         281 

Discharge  on  security,  in  we  exeat ii^         282 

For  costs  and  damages  on  appeals iv,  224,  269,  302,  332,  338,  343,  351 

To  stay  proceeding's  on  appeals iv,  225,  271,  298,  301,  332,  338,  354, 403 

When  security  for  costs  is  indispensable iv,  224,  269,  338, 343 

On  appeals  from  an  inferior  court ,  iv,  224,  269,  338 

Not  required  on  appeal  to  general  term  of  the  same  court  ...  iv,  224,  302,  332 

Not  required  on  appeals  by  the  people iv,         224 

May  be  waived  by  written  consent iv,  224,  269 

Form  and  extent  of  security  for  costs iv,         269 

On  appeal  to  the  court  of  appeals ; . . .    iv,         269 

Time  of  giving iv,         271 

On  appeal  from  mayor's  court iv,         338 

On  appeal  from  county  court iv,         343 

May  be  by  undertaking  or  deposit iv,  225,  269,  298 

When  indispensable  to  stay  proceedings iv,  225,  271,  298,  301,  332, 338 

343,  354, 403 

Appeal  not  a  stay  per  se iv,  271,  298 

(See  Stay  of  Proceedings.) 

Porm  of iv,         225 

Notice  of iv,         225 

Justification  of  sureties iv,  226, 274 

Insolvent  sureties iv,         227 

Service  and  filing  of  undertakings iv,  227,  274, 275 

Remedy  against  defective  undertaking iv,  228,  299 

Disposition  and  custody  of  deposit iv,  228, 299 

To  stay  proceedings  pending  appeal  to  court  of  appeals iv,        271 

On  judgment  for  money iv,         271 

On  judgment  to  deliver  documents iv,         272 

On  judgment  to  execute  conveyance iv,        272 

On  judgment  directing  sale  or  delivery  of  real  property iv,         272 

On  appeals  from  orders  in  special  proceedings iv,         273 

To  stay  proceedings  pending  appeal  to  general  term iv,  298, 332 

To  stay  proceedings  pending  appeal  from  mayor's  courts iv,         337 

SECURITY  FOR  COSTS : 

When  required ii,  563 

Statutes  and  general  rules  as  to ii,  563 

In  actions  against  public  officers ii,  565 

May  be  required  of  non-resident  plaintiff ii,  565 

What  constitutes  residence ii,  566 

Plaintiff  removing  from  jurisdiction  of  court  may  be  compelled  to 

give : ii)  566 

Trustees  may  be  required  to  file ii,  567, 568 

Insolvent  debtors  may  be  required  to  file ii,  567 

Persons  suing  in  a  representative  character  may  be  required  to  file,  ii,  568 

When  public  officer  may  be  required  to  file ii,  568 

Convicts  may  be  compelled  to  give ii,  568 

When  guardian  of  infant  must  file ii,  568 


996  GENERAL  INDEX. 

SECURITY  FOR  COSTS— Cbraimued                                                vol.  pagb. 

Foreign  corporations  may  be  compelled  to  give ii,  569 

May  be  required  in  replevin ii,  569 

When  not  required  in  attachment ii,  570 

discretion  of  court  as  to ii,  570 

Assignment  of  demand  does  not  affect ii,  570 

Omission  to  file ii,  570 

Liability  of  plaintiff's  attorney  for ii,  570 

Relief  of  attorney  from  liability  for ii,  571 

When  to  be  demanded ii,  571 

Defendant  must  appear  before  demanding ii,  571 

Time  of  demanding  not  limited ii,  572 

May  be  granted  after  notice  of  trial ii,  572 

Denial,  where  it  is  impossible  that  defendant  may  have  costs ii,  572 

Not  required  after  judgment  absolute  for  plaintiff ii,  572 

When  required  after  appeal ii,  572 

Application  for,  Iiow  made ii,  573 

Where  application  is  to  court ii,  573 

Where  application  is  to  judge ii,  573 

When  order  should  be  in  the  alternative ii,  573 

Order  to  file  security  or  to  show  cause ii,  573 

Form  and  amount  of  security  ordered ii,  574 

Service  of  order ii,  574 

Effect  of  stay  of  proceedings ii,  574 

Revoking  order ii,  574 

Proceedings  before  the  hearing ii,  575 

On  receiving  notice  of  demand  for,  plaintiff  should  file  security  . .  ii,  575 

Showing  cause  against  order ii,  575 

Absolute  order  to  file ii,  575 

Proceedings  by  defendant  on  order  absolute ii,  576 

Service  of  order ii,  576 

Motion  to  dismiss  complaint ii,  576 

Waiver  of  security ii,  576 

Filing  security  and  proceedings  thereon ii,  576 

Nature  of  security  required ii,  576 

Sureties  required  on ii,  577 

Filing  security  and  service  of  notice ii,  577 

Excepting  to  sureties ii,  577 

Justification  of  sureties ii,  577 

Insolvency  of  sureties ii,  578 

Enforcing  the  bond ii,  578 

In  ejectment '^i  20 

SEDUCTION: 

When  ground  of  arrest i,  609,  614 

Costs  in  action  for iii,  464 

SEIZIN: 

When  necessary  in  actions  for  real  property i,  54 

SELF-DEFENSE : 

Right  of  party  to  defend  himself i,  67 
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SELF-DEFENSE—  Continued. 


VOL. 


PAGE. 

68 
72 


Defense  of  person i, 

Eight  to  resist  process,  and  in  -what  cases i, 

SEP  ABATE  ESTATE  (See  Married  Women)  : 

Of  married  women  may  be  applied  to  the  satisfaction  of  judg- 
ments    iv,  169 

SEQUESTRATION : 

When  sequestration  of  property  essential ii,  211 

SEQBSTRATION,  WRIT  OF: 

Nature  and  object  of  the  writ iv,  201 

When  allowed '. iv,  201 

Under  the  former  practice iv,  201 

In  aid  of  process  for  contempt iv,  194,  202 

Corporation  may  be  proceeded  against  by iv,  202 

Proceedings  to  obtain iv,  202 

Application  for,  where  made iv,  202 

Motion  papers  on  application  for iv,  202 

Order  directing  writ  to  issue iv,  203 

The  writ,  form  and  contents  of iv,  203 

Proceedings  under iv,  203 


SEETANTS  ; 

Of  ambassadors,  etc.,  not  liable  to  arrest 


SERVICE: 

By  whom  made 

In  general 

By  sheriff 

Service  by  priyate  person 

By  coroner 

By  elisors 

Service  of  summons,  how  made 

Time  of  service,  and  limiting  service 

On  what  day,  or  what  hour 

Place  of  serring  summons 

Personal  service,  how  made 

Service  on  corporations 

Service  on  minors  under  fourteen 

Service  on  lunatics,  drunkards,  etc 

Service  on  States,  counties,  towns,  and  public  offlcers 

Service  on  imprisoned  persons 

Temporary  exemptions  from  service 

Fees  for  service 

Exemption  from  service  of  summons 

(See  Service  of  Summons  ;  Order  of  Arrest  and  Requisition.) 

Of  injunction 

(See  Injunctions.) 

Of  attachment 

(See  Attachments.) 
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Of  me  exeat ii^  280 

(See  ^e  exeat.) 

Of  pleadings , ii,  302 

(See  Pleadmgs.) 

Of  reply ii,  442 

Of  amended  pleadings ; ii,  487,  508 

Of  order  changing  venue ii,  637 

Of  subpoena li,  720 

Tees  of  sheriff  for  service  of  papers iii,  546 

Of  writ  of  possession,  assistance,  restitution iii,  548 

Of  notices  and  papers iv,  617 

In  what  cases  service  is  necessary iv,  617 

When  service  must  be  on  an  attorney iv,  617 

When  on  the  party iv,  617 

When  on  the  clerk iv,  618 

On  the  shteriff iv,  618 

Mode  of  service iv,  618 

Personal iv,  618 

On  attorney  by  leaving  the  paper  in  his  office iv,  618 

When  service  on  attorney  may  be  made  after  the  expiration  of 

time  for iv,  619 

When  service  by  mail  is  allowable iv,  619 

By  mail,  how  made iv,  619 

On  non-residents  and  absentees \v,  619 

Direct  personal  service  necessary  to  bring  party  in  contempt iv,  620 

Time  of  service iv,  620 

Time  of  personal  service iv,  620 

When  served  by  mail iv,  620 

Extending  time  for iv,  620 

Mode  of  obtaining  extension  of  time iv,  621 

Service  of  affidavits  with  order  extending  time iv,  621 

Computation  of  time iv,  621 

Rule,  where  the  last  day  for  service  falls  on  Sunday iv,  621 

Wlien  complete iv,  621 

When  personal  service  is  complete iv,  621 

When  service  by  mail  is  complete iv,  622 

Proof  of iv,  622 

Contents  of  affidavit  of iv,  622 

Who  may  make  affidavit  of iv,  622 

Affidavit  of  service  presumptive  proof  only iv,'  623 

Proof  of  service  on  trial iv,  623 

May  be  proved  by  admission  of  party  served iv,  623 

Effect  of  admission  of  "  due  service  " iv,  623 

Proof  of  signature  of  admission  of  party iv,  623 

Proof  of  service  by  sheriff's  certificate iv,  623 

Waiver  of  service iv,  623 

Waiver  of  service  by  written  notice iv,  623 

Waiver  of  service  by  parol iv,  624 

Waiver  of  irregularities  in  service iv,  624 
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Of  amended  pleading iv,  688 

Copy  of  amended  pleading  must  be  served iv,  688 

Must  be  on  all  the  defendants  in  the  action iv,  688 

SERVICE  OF  PAPERS  (See  Service  of  Summons) : 

On  defendant  in  replevin i,  731 

Service  of  summons i,  507 

Service  of  notice.     (See  Notice.) 
Service  of  order.     (See  Order.) 

Service  of  notice  of  appearance  and  retainer i,  557 

Service  of  aflBdavits  and  order  of  arrest i,  663 

Service  of  replevin  process i,  731 

SERVICE  OF  SUMMONS.     (See  Summons.) 

SETTING  ASIDE: 

Sale  in  foreclosure v,  223 

Report  in  partition v,  102 

SETTING  ASIDE  PROCEEDINGS : 

In  replevin i,  733 

Setting  aside  or  vacating  order  of  arrest i,  695 

SET-OFF: 

In  legal  actions  i,  15 

When  the  right  exists i,  82 

Of  judgments iii,  744 

SETTLEMENT : 

Of  interrogatories  to  be  annexed  to  a  commission ii,  695 

Of  feigned  issues ii,  464 

Of  decision  of  court  on  trial  of  issue  of  facts iii,  219 

Of  case  and  exceptions iii,  325,  431 

Obtaining  additional  findings  on  settlement  of  case iii,  327 

What  exceptions  are  subject  to  amendment  and  settlement iii,  330 

Resettlement iii,  432 

Of  judgment  or  decree iii,  576 

Resettlement iii,  576 

Of  action,  costs  on iii,  526 

Of  issues jii,  19 

When  necessary,  and  when  not  necessary iii,  19,    20 

Feigned  issues  abolished iii,  20 

Application  for "',  20 

Opposing  application  for i",  21 

Reference  for ^^h  21 

Form  of  issues  as  settled m,  21 

Of  facts  preliminary  to  appeal iv,  26S 

Of  case iv,  304-307 

Of  terms  of  order • i^,  606 

Of  notice  of  foreclosure '^r  255 

Of  petition  for  dower v>  159 
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Constructed  in  streets,  a  benefit  to  owner  of  the  fee ii,  65 

Owner  of  fee  in  streets  no  remedy  against  construction  of ii,  65 

SHAM  DEFENSES  (See  Pleadings) : 

When  a  defense  is  sham ii,         488 

Test  of  a  sham  answer ii,         488 

Bemedy  against ii,        489 

Striking  out  answer  as  sham ii,  435,  489 

Counter-claim  cannot  be  struck  out  as ii,         489 

Answer  consisting  of  denials  cannot  be  struck  out  as  sham ii,  435,  491 

Entire  answer  or  defense  only  can  be  struck  out  as ii,  436,  489 

Motion  to  strike  out,  when  made ii,         489 

Motion,  how  made  and  opposed » ii,         490 

Motion,  when  granted ii,         490 

Effect  of  striking  out  answer J . . .  ii,         492 

SHAM  PLEADINGS: 

Judgment  on iii, 

What  judgment  may  be  given  on  a  sham  answer iii. 

General  denial  cannot  be  struck  out  as iii. 

What  is  a  sham  answer , iii. 

Judgment,  how  entered  on  sham  pleading iii. 

What  judgment  may  be  entered  on  pleading  false  and  frivolous. . .  iii, 

SHARES:' 

Bank  shares,  etc.,  cannot  be  levied  on iv. 

In  building  and  loan  associations  not  subject  to  levy iv. 

Application  for  in  partition v, 

SHERIFF: 

General  authority  to  bring  actions i, 

May  sue  for  attached  property  without  leave 

How  he  acquires  title  to  office 

Holding  attachment  may  contest  fraud 

General  nature  of  the  office 

Coroner,  when  to  act  as 

Deputy  sheriffs 

Appointment  and  duties ■ 

Elisors,  when  appointed ■ 

Disabilities  of  sheriff 

Liabilities  of  sheriff 

Must  give  official  bond 

Service  of  summons  by 

Duty  in  making  service 

His  certificate  and  fees  

How  to  serve  order  of  arrest 

Duty  of  making  arrest 

Time  of  making  arrest 

Irregular  or  illegal  arrest 

Place  of  arrest  

Mode  of  arrest. 
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Fraudulent  arrest 5,  662 

Detainer  of  person  in  custody  of  law i,  662 

Service  of  papers  on  defendant i,  663 

Calling  power  of  county i,  663 

Showing  process i,  665 

Handcufis  on  defendant i,  665 

Extortion i,  665 

Discharge  if  arrest  illegal i,  665 

Giving  defendant  time  to  get  bail  i,  666 

Keeping  defendant  in  safe  custody i,  666 

Discharge  on  deposit,  etc i,  667 

Bail,  how  given i,  667 

When  liable  as  bail i,  672 

Liability  on  escape i,  694 

Liability  on  a  rescue i,  694 

Efght  to  recapture  after  escape i,  694 

Proceedings  on  judgment  against  sheriff i,  695 

"When  sheriff  may  maintain  replevin i,  715 

When  replevin  lies  against i,  716 

Liability  for  sureties  in  replevin   i,  733 

Liability  until  justification  of  sureties  in  replevin i,  737 

Liability  for  taking  property  claimed  in  replevin  process i,  738 

May  be  ordered  to  deposit  money  on  property  of  third  party  in 

court ii,  599 

Sheriff's  fees  on  attachment ii,  198 

Execution  in  attachment  must  be  directed  to  sheriff  who  executed 

attachment ii,  196 

Collection  of  debts  by,  in  attachment ii,  192 

Indemnity  to  sheriff  to  enable  plaintiff  to  sue ii,  193 

Levy  of  attachment  by ii,  164 

Averment  of  official  character  of ii,  313 

Fees  of iii,  501, 54j 

Who  liable  for  fees  of  iii,  5/9 

Execution  against iv,  14 

Effect  of  instructions  to iv,  18 

Liability  of,  on  wrongful  executions iv,  27,    28 

Penalty  for  irregular  sales iv,  77 

Conveyance  by  (See  Deed) iv,  84 

Service  of  papers  on iv,  618 

Proof  of  service  by  certificate  of iv,  623 

SHEEIFF'S  BONDS  : 

Leave  to  sue  i,  195 

Must  be  executed  before  entering  upon  ofl&ce  i,  251 

SKBEIFF'S  CERTIFICATE: 

Proof  of  service  of  summons  by i,  541 

Conclusiveness  of i,  542 

SHERIFF'S  REPORT : 

Of  sale  in  foreclosure v,       228 

Vol.  VI.— 126 
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Proceedings  to  collect  demands  against , , i,  299, 303 

Superior  court  of  New  Tprk  no  jurisdiction i,  329 

New  York  common  pleas  no  jurisdiction i,  343 

SHOW  CAUSE : 

Orders  to iv,  598 

SHOWING-  PEOCBSS : 

When  officer  bound  to  exhibit i,  665 

SIGNATURE: 

Of  judge  necessary  to  orders  made  out  of  court iv,  573 

Of  deponent  to  affidavit iv,  580 

Of  petitioner  to  petition iv,  584 

Proof  of  signature  to  admission  of  service iv,  623 

Of  clerk  to  judgment  roll  may  be  supplied  by  amendment iv,  671 

SITTING  OP  COURTS  (See  Terms  of  Court)  : 

Must  be  public j,  228 

SLANDER  (See  Torts) : 

Action  for i,  36 

Action  for  joinder  of  defendants i,  131 

When  arrest  for i,  609 

Joinder  of  plaintiffs i,  112 

Actions  for,  when  to  be  brought i,  60 

Pleadings  in  actions  for ii,  329, 397 

When  malice  must  be  averred  in  action  of ii,  397 

When  words  spoken  are  not  actionable  per  se,  special  damages  must 

be  alleged ii,  398 

Special  damage,  how  pleaded  in  action  for ii,  399 

Costs  in  action  for iii,  464 

Amendment  of  complaint  in  action  of iv,  662, 666 

SLANDER  OF  TITLE  : 

Nature  or  action v,  322 

In  general v,  322 

Action  on  case  for  special  damage v,  322 

Why  denominated  "  slander  of  title  " v,  322 

When  the  action  lies v,  322 

Slander  of  title  to  real  estate v,  322 

Slanderous  words  must  be  false  and  malicious v,  322 

Must  be  damage  to  plaintiff v,  322 

Nature  of  the  damage  suffered v,  323 

If  statement  true  no  action  lies v,  323 

Slander  of  title  to  personal  property v,  323 

Action  will  lie  for    v,  323,  324 

What  necessary  to  maintain v,  324 

Practice,  pleadings  and  proceedings v,  324 

Action,  how,  when  and  where  commenced v,  324 

Summons  for  relief v,  324 

How  served .' v,  324 

Time  of  bringing  action v,  324 
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In  what  courts  action  brought v,  324 

Place  of  trial,  in  what  county v,  324 

Action  is  transitory  v,  324 

Court  may  change  place  of  trial v,  324 

Pleadings  and  erideuce v,  324 

Special  damage  must  be  alleged  and  proved v,  324 

Allegation  in  general  terms,  insufficient v,  324,  325 

Complaint  must  set  out  words  published v,  325 

What  plaintiff  must  establish v,  325 

Evidence  as  to  malice v,  325 

When  complaint  may  be  demurred  to v,  325 

Trial  and  judgment v,  325 

Jury  trial  unless  waived v,  325 

Trial  by  court  or  referee  on  consent v,  325 

May  submit  to  arbitration v,  325 

Incidental  proceedings v,  326 

Attachment  cannot  issue  against  property v,  326 

Defendant  may  be  arrested  and  held  to  bail v,  326 

Security  for  costs v,  326 

Appeals V,  326 

New  trial  seldom  granted v,  326 

Must  be  a  very  clear  case v,  326 

SOLDIERS : 

Soldiers  in  United  States  service  not  liable  to  arrest i,  595 

When  exempt  from  arrest i,  595 

Does  not  lose  residence  while  in  service i,  612 

Affidavits  of,  may  be  taken  before  commissioned  officer iv,  578 

SPECIAL  DAMAGES: 

Effect  of  not  pleading  in  action  on  contract ii,  387 

In  actions  arising  on  tort Hj  397 

Must  be  pleaded  in  actions  for  slander  where  the  words  spoken 

were  not  actionable  per  se hj  398 

Must  be  alleged  in  action  for  slander  of  title ii,  398 

Must  be  alleged  in  action  for  libel , •  -  »,  398 

Must  be  alleged  in  action  to  restrain  private  nuisance ii,  398 

Must  be  pleaded  in  actions  against  pubUc  officers ii,  398 

How  pleaded >'>  ^^9 

What  may  be  pleaded  as "i  ^99 

Effect  of  want  of  particularity  in  averments  of ii,  400 
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When  ordered 

SPECIAL  PROCEEDINGS: 


When  ordered »"'         ^^O 


When  attachments  are 


ii,         130 


Costs  on  appeal  from "">         ^^2 

Appeals  from  orders  or  judgments  in iv,  295,324 

Security  on  appeals  in I^i         273 

Supplementary  proceedings  not if,         128 
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Appointment  of  committee vi,         399 

Generally  considered vi,         399 

Jurisdiction,  upon  what  based vi,  399,  400 

Statutory  history  of  jurisdiction vi,  400,  401 

What  courts  have  jurisdiction vi,  401,  402 

Committee  for  non-resident  lunatic vi,         402 

Committee  of  lunacy  to  be  first  issued vi,         402 

Lunatic  must  be  brought  before  court vi,         402 

Habitual  drunkards  and  overseers  of  the  poor vi,  402, 403 

What  courts  have  jurisdiction vi,         403 

Jurisdiction  of  county  courts vi,         403 

Inquisition  as  to  drunkenness vi,  403,  404 

Traversing  inquisition vi,         404 

Who  are  idiots,  lunatics  and  habitual  drunkards vi,  404, 405 

Persons  "  non  compos  mentis  " vi,         405 

What  is  a  habitual  drunkard vi,  405,  406 

Application  for  commission,  by  whom vi,        406 

When  by  overseers  of  poor vi,         406 

Application  by  friends  of  drunkard vi,         406 

By  wife  of  drunkard vi,  406,  407 

Commission,  how  applied  for vi,        407 

By  petition vi,         407 

Affidavits  to  accompany vi,         407 

Form  of  petitions  and  affidavits vi,  407-411 

Petition  to  issue  against  non-resident vi,         411 

Application  for  commission  ex  parte vi,         411 

Court  not  bound  to  grant  order vi,         411 

Order  for  commission vi,         412 

The  commission vi,         412 

Contents  of  commission vi,         412 

Eorm  of  commission vi,         413 

Effect  of  issuing  commission vi,         414 

Powers  of  court  pendiug  proceedings vi,        414 

Notice  of  executing  commission vi,        415 

Who  entitled  to  notice vi,         415 

Form  of  notice vi,         415 

Place  of  executing  commission vi,         415 

At  or  near  the  residence  of  the  lunatic vi,  415,  416 

Witnesses w.        416 

Attendance,  how  compelled vi,         416 

Form  of  subpoena vi,         416 

Precept  for  jury vi,         416 

To  whom  issued vi,         416 

What  to  command vi,  416,  417 

Form  of  precept vi,         417 

Commissioners  cannot  select  jurors vi,         417 

Fees  of  jurors vi,         418 

Sheriff's  duties  as  to  jury vi,        418 
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Duty  to  summon  jurors yi,         418 

Number  to  be  summoned vi,         418 

Number  of  jurors  to  be  sworn vi,         418 

Sheriff  to  attend  on  execution  of  commission vi,         418 

Fees  of  sheriff vi,         418 

Proceedings  before  commissioners vi,        418 

Notice  of  proceedings,  and  proof  of  service  of vi,  418,  419 

Oath  to  jurors vi,         419 

Oath  of  witnesses. vi,         419 

Jury  to  inspect  alleged  lunatic vi,  419,  420 

Notice  to  produce  lunatic,  etc. vi,         420 

Charge  to  jury  by  commissioners vi,         420 

Legal  questions  to  be  determined  by  commissioners vi,         420 

Proceedings  cannot  be  continued  before  a  part  of  jury  only vi,  420,  421 

Inquisition  of  jury vi,         421 

Contents  of  inquisition vi,         421 

Return  to  inquisition vi,         421 

Eorm  of  inquisition vi,  421,  422 

"What  should  appear  from  inquisition vi,         423 

Inquiry,  what  confined  to vi,         423. 

Betnrn  of  commissioners vi,         423 

Inquisition  to  be  returned  with  commission vi,         423 

Commission  with  inquisition  to  be  filed  with  clerk vi,         423 

Setting  aside  for  irregularity vi,  423,  424 

Fees  of  commissioners vi,        424 

To  what  allowance  entitled vi,         424 

Costs  of  attorney vi,         424 

Issuing  new  commission vi,         424 

Betnrn  of  commission,  and  proceedings  thereon vi,        424 

Notice  of  motion  to  confirm  finding  of  jury vi,  424,  425 

Petition  for  appointment  of  committee vi,  425,  426 

Jurisdiction  of  court  over  person  and  property  of  lunatic,  etc.,  when 

acquired '^',         426 

Lunatic,  when  entitled  to  new  trial  of  writ vi,  426 

Apphcation  for  order  to  set  aside  inquisition vi,         426 

Who  may  be  committee "vi,        426 

In  general,  but  one  person  should  be  appointed vi,         426 

Custody  of  lunatic  wife vi,         426 

Custody  of  lunatic  husband vi,         426 

Next  of  kin  as  committee vi,  426,  427 

When  they  will  be  appointed vi,         427 

Residence  of  committee vi,         427 

Committee,  how  appointed vi,        427 

When  court  has  jurisdiction  to  appoint vi,         427 

Appointment  without  reference •. vi,         427 

When  reference  will  be  ordered vi,         428 

Order  confirming  finding  of  jury,  etc vi,  428,  429 

Referee's  report  as  to  committee vi,  429,  430 
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Order  confirming  referee's  report vi,  430,  431 

Bond  of  committee vi,        431 

What  bond  to  be  given vi,         431 

Eorm  of  bond vi,  431,  432 

When  security  may  be  dispensed  with vi,         432 

Amount  of  bond ; vi,         433 

Bond  should  be  filed  with  clerk vi,         433 

Traversing  inquisition vi,        433 

English  chancery  practice vi,         433 

Rule  in  this  State vi,         433 

When  leave  to  traverse  inquisition  will  be  granted vi,  433,  434 

By  whom  application  for  isstie  may  be  made vi,         434 

Proceedings  on  traverse vi,        434 

Petition  for  leave  to  traverse vi,         434 

Petition,  when  and  where  presented vi,  434,  435 

Form  of  petition vi,  435, 436 

Affidavits  to  accompany  petition vi,  436,  437 

Notice  of  motion  for  leave  to  traverse vi,         437 

Order  directing  issue vi,         438 

Issue,  how  tried vi,         438 

Effect  of  inquisition vi,        439 

Inquisition  as  evidence vi,         439 

Effect  upon  contracts  of  lunatic,  eta vi,         439 

Testamentary  powers  of  lunatic,  etc vi,  439, 440 

Operation  .of  commission  and  inquisition  may  be  suspended  by 

court vi,         440 

Application  for  suspension,  how  made vi,         440 

Validity  of  acts  done  by  lunatic  or  drunkard  before  issuing  com- 
mission   vi,         440 

Power  of  lunatic  or  drunkard  to  sue vi,         440 

Remedy,  when  sued  without  leave  of  court vi,  440, 441 

Relation  of  principal  and  agent vi,         441 

Setting  aside  inquisition vi,         441 

How  set  aside vi,         441 

Upon  what  grounds vi,         441 

New  commission,  when  to  issue vi,  441,  442 

Proceedings  not  set  aside  for  mere  irregularity vi,         442 

Suspending  or  superseding  commission vi,        442 

When  proper vi,         442 

Practice  on vi,         442 

Form  of  petition  to  supersede  commission vi,         443 

Opposing  suspension vi,         443 

Notice  of  motion  to  supersede vi,         444 

When  reference  will  be  ordered vi,         444 

Order  to  supersede  commission vi,         444 

Order  of  reference  on  motion  to  supersede vi,  444,  445 

Referee's  report '. vi,         445 

Court  may  direct  issue  to  be  tried  by  jury vi,         446 
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Operation  of  commission  may  be  suspended  in  whole  or  in  part. .  \i,         446 

May  be  suspended  in  part,  both  as  to  person  and  estate vi,  446, 447 

Commission,  when  discharged vi          447 

Discharge  of  committee  of  habitual  drunkard vi,         447 

Evidence  as  to  reformation vi          447 

Affidavit  of  lunatic,  etc.,  and  how  certified vi,        447 

Where  the  party  is  blind vi,  447,  448 

Form  of  certificate vi          448 

Eemoving  or  discharging  committee vi,        448 

Grounds  for  removal  of  committee vi,         448 

On  whose  application  removed vi,         448 

Removed  in  discretion  of  court vi,  448,  449 

Account  by  committee vi,         449 

Remedies  for  claims  against  estate vi,        449 

Court  will  see  such  claims  protected vi,         449 

Application  to  court,  how  made vi,  449,  450 

Committee  may  be  ordered  to  pay  claim  out  of  estate vi,         451 

Reference,  when  ordered vi,         451 

Order  of  payment vi,  451,  452 

Proceedings  by  referee vi,         452 

Report  of  referee vi,        452 

Exceptions  to  report vi,         452 

Committee,  how  compelled  to  comply  with  order  of  court vi,  452,  453 

Duty  and  authority  of  committee vi,        453 

Custody  of  committee  is  the  custody  of  the  court vi,         453 

Person  of  lunatic  under  control  of  committee vi,         453 

Committee  responsible  for  neglect vi,         453 

Expenditures  by  committee vi,  453,  454 

Place  of  confinement  for  lunatic vi,         454 

Powers  and  duty  of  committee,  how  limited vi,         454 

Conversion  of  real  estate  of  lunatic  into  personal  estate vi,  454,  455 

In  what  cases. .' vi,         455 

Control  of  drunkard  by  committee vi,         455 

May  be  confined  in  insane  asylum vi,         456 

Estate  of  lunatic  after  his  death vi,         456 

Right  of  committee  to  bring  suit  in  his  own  name vi,         456 

What  actions  may  be  brought vi,         456 

What  actions  to  be  brought  in  name  of  lunatic vi,         456 

Filing  inventory  and  account  by  committee vi,        456 

Within  what  time  to  be  filed vi,  456,  457 

Inventories  must  be  verified vi,         457 

Filing  of  inventory,  how  compelled vi,         457 

Effect  of  neglect  to  file  inventory vi,         457 

Liability  of  committee  to  account vi,         457 

May  be  called  to  account  at  any  time vi,         457 

Proceedings  for  removal  of  committee vi,         457 

Accounting  by  committee  after  the  termination  of  his  trust vi,         457 

Trust,  how  terminated vi,         457 
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Proceedings  upon  death,  etc.,  of  committee vi,         458 

Accounting  on  restoration  of  property  to  lunatic,  etc, vi,         458 

How  conducted vi,         458 

Compensation  of  committee vi,        458 

Entitled,  to  same  as  executors  and  administrators vi,         458 

Compensation  of  committee  of  person vi,  458,  459 

Amount,  how  fixed vi,         459 

Power  of  the  court  over  lunatic's  estate vi,  459, 460 

What  expenditures  allowed vi,         460 

Costs  of  proceedings vij        461 

Costs,  in  discretion  of  court vi,         461 

Rule  of  supreme  court  as  to vi,         461 

Legal  expenses  incurred  by  committee vi,         461 

Costs  to  attorney  of  lunatic vi,         461 

When  petitioner  must  bear  his  own  costs vi,  461,  462 

Costs  upon  issue  and  trial  to  test  question  of  lunacy vi,         462 

Court  to  exercise  its  discretion vi,  462,  463 

Proceedings  for  the  sale  op  the  real  estate  or  idiots,  lunatics 

AND  habitual  DRUNKARDS vi,             463 

Authority  of  court  to  order  sale  of vi,         463 

No  authority  independent  of  statute vi,         463 

Eor  what  purposes  sale  will  be  ordered vi,         463 

When  application  for  leave  to  sell  may  be  made vi,  463,  464 

Sale  under  Revised  Statutes vi,         464 

Sale,  when  ordered vi,         464 

Application  by  committee vi,         464 

How  made vi,         464 

Sale  upon  an  action  by  creditor vi,  464,  465 

Petition  for  sale  by  committee vi,         465 

Application  to  what  court vi,         465 

What  petition  should  set  forth vi,         465 

Form  of  petition vi,  465,  466 

What  courts  have  jurisdiction vi,  466,  467 

Application  is  eas  parte vi,         467 

At  what  term  of  court  made vi,         467 

Reference vi,         467 

Appointment  and  duties  of  referee vi,         467 

Order  of  reference vi,         467 

Notice  of  proceedings  before  referee vi,         468 

Referee's  report vi,         468 

Order  thereon ; vi,         468 

Conduct  of  sale vi,         468 

Porm  of  report  of  referee vi,  468,  469 

Order  to  confirm  report vi,  469,  470 

Sale  must  be  conducted  by  committee  of  estate vi,         470 

Referee  may  be  joined  with  committee vi,         470 

Report  of  sale  and  confirmation vi,         470 

Committee  to  report  to  court vi,         470 
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Form  of  report vi,  470,  471 

Order  confirming  sale vi,  471,  472 

Conveyance,  when  executed vi,  472 

Effect  of  conveyance vi,  472 

Deed  of  committee vi,  472,  473 

Additional  security  from  committee vi,  473 

Court  may  require  to  be  given vi,  473 

May  require  account  of  proceeds  of  mortgage,  lease  or  sale  to  be 

rendered  from  time  to  time vi^  473 

Bond  of  committee  on  Sale  of  real  estate vi,  473 

Debts,  how  paid vi,  474 

Must  be  paid  in  an  equal  proportion vi,  474 

No  preference  allowed  in  favor  of  sealed  instruments vi,  474 

Sale  under  act  of  1864 ,  vi,  474 

Original  act  applies  only  to  lunatics vi,  474 

Now  extends  to  idiots  and  persons  of  unsound  mind vi,  474 

Does  not  repeal  and  is  not  a  substitute  for  provisions  of  Revised 

Statutes vi,  474 

Who  may  apply  for  sale vi,  474 

No  sale  to  be  made  against  provisions  of  last  will,  etc vi,  474 

Application,  to  what  court vi,  474 

At  what  term  of  court vi,  474 

Motion  and  upon  what  founded , vi,  474,  475 

Form  of  petition .vi,  475 

Court  may  direct  reference vi,  475 

Requiring  additional  security vi,  475 

Order  for  security  and  directing  reference vi,  475,  476 

"What  facts  must  appear  to  coUrt vi,  476 

Bond  to  lunatic vi,  476 

Bond  of  committee .  vi,  477 

Proceedings  upon  filing  bond vi,  477 

Bond  to  be  prosecuted  if  forfeited vi,  478 

Contracts  reported  and  confirmed  by  court '.  vi,  478 

Execution  of  conveyance   vi,  478 

Sales,  when  valid vi,  478 

Proceeds,  how  disposed  of vi,  478 

Effect  of  sale vi,  478 

Dower  or  other  life  interest  in  estate vi,  479 

Miscellaneous  proceedings vi,  479 

Conveyances  when  real  estate  held  in  trust vi,  479 

In  what  cases   vi,  479,  480 
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Vol.  vi— 127 
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Proceedings  thereon vi,  481 

Other  g'eneral  matters vi,  481 

Limitation  of  authority  over  lunatic's  real  estate vi,  481,  482 

Partition  of  lunatic's  estate vi,  482 

Disposition  o£  estate  on  lunatic's  death vi,  482 

Care  and  custody  of  insane vi,  482 

SPECIAL  PROPERTY: 

Of  debtor  in  chattels  subject  to  levy iv,  34 

SPECIAL  TERMS: 

Number  of,  powers,  etc i,  318 

SPECIAL  VERDICT  : 

What  is  a  special  verdict '. iii,  195,  564 

Application  for  judgment  on iii,  198,  564 

Costs  on  application  for  judgment  on iii,  516 

SPECIFIC  PERFORMANCE  : 

Not  compelled  in  legal  actions i,  H 

■  Compelled  in  equitable  suits i,  16,  17,    18 

When  county  court  has  jurisdiction  of  action i,  390 

New  York  superior  court  has  jurisdiction i,  328 

When  actions  to  be  brought i,  61 

Plaintiffs  in  actions  for  i,  HI 

In  actions  for,  by  devisee  and  executor  joined i,  116 

Of  negative  covenants  may  be  enforced  by  injunction ii,  16 

Of  affirmative  covenants  cannot  be  enforced  by  injunction ii,  16 

Of  restrictive  covenants  in  relation  to  ordinary  transactions  cannot 

be  compelled  in  equity ii,  58 

Of  covenants  for  rendition  of  services  purely  intellectual  may  be 

enforced ii,  59 

Of  contracts  for  mechanical  services  cannot  be  enforced ii,  59,    74 

Of  illegal  contracts  not  enforced , ii,  74 

Of  contract  that  does  not  express  intent  of  parties  cannot  be  en- 
forced    ii,  75 

When  an  attachment  will  issue  in  action  for ii,  133 

When  receiver  will  be  appointed  in  action  for ii,  205,  210 

Of  negative  covenants  may  be  enforced  by  ne  exeat ii,  274 

Ne  exeat  may  issue  to  enforce  payment  of  purchase-money  in  ... .  ii,  278 

Costs  in  action  for iii,  478 

When  defendant  may  have  judgment  for iii,  609 

Form  and  contents  of  judgment  in iii,  630 

Order  directing,  when  appeelable iv,  261 

When  specific  PEBroRMANCE  mat  be  compelled vi,  162 

When  remedy  at  law  inadequate vi,  162 

Rests  in  discretion  of  court vi,  162 

Rule  as  to  exercise  of  discretion vi,  162 

Nature  of  agreement  to  be  enforced * vi,  162,  1 63 

Contract  to  sell  land vi,  163 
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Lease  to  repair   vi  163 

Parties,  pleadings,  peaotice  and  proceedings vi,  163 

Parties '. vi,  163 

Plaintiff  vi  163 

Wiien  heirs  of  vendor  to  be  made  parties vi,  163 

Heirs  or  devisees  of  vendee vi,  163  164 

Wiien  executor  to  be  joined  as  plaintiff vi  164 

Alien  cannot  maintain  action vi  164 

Action  cannot  be  maintained  by  infant vi  164 

Defendants,  rule  as  to ;.  vi  164 

Corporation  as  defendant vi,  165 

Mere  agent  cannot  be  made  party  defendant vi,  165 

Mortgagees  as  parties  defendant vi,  165 

Action;  liow,  when  and  where  commenced vi,  165 

Summons vi,  165 

When  commenced vi,  165 

When  right  of  action  accrues vi,  165, 166 

Action,  where  commenced vi,  166 

Pleadings vi,  166 

Complaint    . . . . ; vi,  166 

Form  of  complaint vi,  166 

Answer    '. vi,  166, 167 

Defenses vi,  167 

Trial   vi,  167 

Judgment vi,  167 

Relief  granted vi,  167 

Form  and  contents  of  judgment vi,  167 

How  enforced vi,  167 

Incidental  remedies vi,  168 

Attachment vi,  168 

When  receiver  will  be  appointed vi,  168 

Injunction vi,  168 

When  plaintiff  entitled  to  a  ne  exeat vi,  168 

SPECIFIC  QUESTIONS:. 

Submission  of,  to  jury iii,  190 

SPRINGS : 

Rights  of  land  owner  in ii,  24 

When  diversion  of  water  of,  restrained. ii,  25 

Rules  relating  to,  not  applicable  to  water  oozing  through  soil ii,  64 

STAKEHOLDER : 

Who  such  in  interpleader i,  166,  580 

STAMPS : 

No  stamp  required  on  summons i,  482 

STATE : 

State  may  be  party  in  partition v,  31 

STATE  COURTS: 

Jurisdiction  of i,  43 
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STATEMENT :  vou 

Of  facts,  in  pleading ii, 

Introductory  statements ■ ii, 

Distinct  claims  or  defenses  to  be  separately  stated ii, 

Remedy  against  stating  causes  of  action  improperly. .■■ ii. 

Of  date,  in  pleadings ii, 

Of  grounds  of  appeal  in  the  notice   iv. 

Consequences  of  defective  statement  of  grounds  of  appeal iv, 

Of  facts  in  affidavits iv, 

STATE  PAPER : 

Laws  passed  by  the  legislature  may  be  read  in  evidence  from  the 
State  paper,  when 


11. 


STATES : 

State,  when  plaintiff,  in  courts  of  another  State 

When  State  plaintiff  in  its  own  court 

As  defendants  in  actions   

Service  of  summons  on , 


STATUTE  : 

Pacts  necessary  to  be  alleged  when  cause  of  action  depends  upon. 

Of  frauds  as  a  defense  need  not  be  negatived  in  pleading 

Of  limitations  as  a  defense  need  not  be  negatived  in  pleading  .... 

Of  another  State,  must  be  pleaded 

Of  this  State,  when  judicially  noticed   

Private  statutes,  how  pleaded 

Distinction  between  public  and  private, ... . — „..  .,„ «. 

Public,  how  pleaded 

Proof  of  statutes 

Proof  of  statutes  of  this  State 

Proof  of  statutes  of  the  United  States 

Proof  of  statutes  of  other  States  

Foreign  laws,  how  proved 

Form  a  part  of  our  system  of  laws 

Legislature  to  enact  such  as  are  best 

Remedy  given  by,  must  be  adopted 

Statutes  affecting  the  practice 

Statutes,  general  or  special .' 

In  general 

English  statntes , 

Former  statntes  relating  to  practice .... 

All  statutes  of  equal  authority 

Statutes  relating  to  special  subject 

Necessity  for  special  legislation 

Effect  of  statutes  on  prior  decisions  : 

Construction  of  statutes 

Supplying  defects  in  statntes 

Decisions  more  flexible  than  statutes 

Decisions,  when  preferable  to  statntes 

Statutory  authority  to  make  rules 
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97 

98 

121 

514 
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ii,  814 
ii,  314 
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STATUTE  OF  LIMITATIONS :                                                            vol.  page. 

To  be  pleaded i^  65 

Waived,  if  not  pleaded i,  65 

STAT: 

Stay  of  sale  in  foreclosure v,  224 

STAT  OF  PROCEEDINGS : 

When  proper  to  obtain i,  579 

When  granted i,  579 

Order  for  a  disopvery  operates  as ii,  549 

Order  for  an  inspection  under  the  Code  operates  as ii,  554 

Until  security  for  costs  is  given ii,  407,  563 

To  move  for  change  of  venue ii,  629 

When  an  absolute  stay  of  proceedings  may  be  had ii,  618 

Stay  on  payment  of  debts  and  costs ii,  618 

In  second  action  for  same  cause ii,  619 

When  other  actions  are  pending  for  the  same  cause ii,  619 

Stay  of  execution  on  discharge  of  defendant  in  bankruptcy ii,  620 

When  leave  to  sue  should  be  obtained  before  suit ii,  620 

When  conditional  stay  Tvill  be  allowed ii,  620 

Until  payment  of  costs  in  former  suit ii,  620 

Where  material  evidence  is  fraudulently  vs^ithheld ii,  622 

Proceedings  to  obtain  a  stay  of  proceedings ii,  622 

Motion  for,  where  made ii,  622 

Affidavit  of  pendency  of  action ii,  622 

Order  for ii,  622 

Form  and  contents  of  the  order ii,  622 

Entry  and  service  of  the  order ii,  622 

Prcoeedings  on  disregard  of  order ii,  622 

Commission  to  take  testimony  does  not  operate  as , ii,  686 

After  special  verdict iii,  197 

After  verdict,  subject  to  opinion  of  court iii,  200 

Pendmg  decision  of  motion  for  new  trial iii,  210,  436 

When  execution  may  issue  after. , iv,  8 

When  execution  will  be  stayed  ....          ^'^>  30 

Effect  of  stay  on  right  to  maintain  supplementary  proceedings. ..  iv,  160 

When  stay  of  sale  may  be  ordered iv,  69 

Stay  of  supplementary  proceedings iv,  153 

Effect  of,  on  appeal • 'v,  219 

6n  appeal  to  the  court  of  appeals iv.  271 

Appeal  not  a  stay  per  se ^v,  271 

On  judgment  for  money J^'  ^ '  •'■ 

On  judgments  to  deliver  documents iv,  272 

On  judgments  to  execute  a  conveyance '. ■••■  iv,  2/2 

On  judgment  directing  sale  or  delivery  of  real  property iv  272 

On  appeal  from  order  in  special  proceedings iv,  273 

On  appeals  from  orders  made  in  action  after  judgment iv,  278 

What  proceedings  are  stayed  on  appeal iv,  273 

Service  of  undertakings  to  obtain iv,  274 

Approval  and  justification  of  sureties iv,  274 
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STAT  OF  PROCEEDINGS— CoJiiMiMed                                             vol.  page. 

Piling  of  undertakings iv,  275 

May  be  ordered  by  judge  of  court  of  appeals iv,  293 

On  appeal  to  the  general  term iv,  298 

How  obtained iv,  298 

Upon  security  by  undertaking  or  deposit iv,  298 

Porm  and  contents  of  undertaking  to  obtain iv,  299 

Renewal  of  undertaking iv,  299 

Action  upon  undertaking iv,  301 

Upon  order,  with  or  without  security iv,  301 

Appeal  from  an  order  does  not  operate  as iv,  332 

On  appeal  from  order,  allowed  on  terms iv,  332 

On  appeals  from  orders  in  special  proceedings. iv,  332 

On  appeal  from  surrogate's  courts iv,  354 

When  an  appeal  from  a  decree  of  a  surroga,te  operates  as iv,  354 

On  appeals  to  the  county  court iv,  403 

Execution  stayed  only  on  security iv,  403 

When  judgment  on  appeal  terminates iv,  404 

Approval,  indorsement  and  service  of  undertaking iv,  406 

Effect  of  undertaking  as  a iv,  407,  408 

Defective  undertakings iv,  408 

For  purposes  of  motion iv,  599 

When  obtainable iv,  599,  640 

By  whom  granted iv,  600 

Por  what  time iv,  600 

When  stay  may  be  disregarded iv,  600 

Form  of  the  order iv,  60O 

STAYING  PROCEEDINGS: 

Staying"  proceedings,  in  ejectment v,  21 

STENOGRAPHER : 

Appointment  and  duties i,  253,  254,  314 

Compensation  of. i,  314 

To  report  proceedings  in  the  several  courts iii,  83 

Pees  of iii,  501 

STIPULATIONS : 

By  plaintiff  to  prevent  change  of  venue ii,  635 

To  bring  cause  to  trial  on  motion  for  dismissal  for  neglect  to  serve 

notice  for  trial ii,  615 

How  stipulation  for  trial  may  be  avoided ii,  616 

To  admit  facts  expected  to  be  proved  by  testimony  to  be  taken 

on  commission ii,  687 

For  judgment,  may  be  enforced iii,  615 

Waiver  of  appeal  by iv,  215,  236 

STOCKHOLDER : 

Actions  against,  when  brought i,  57,  63,  66 

Compelling  payment  for  shares  of  stock i,  302 

Of  moneyed  corporations  may  enjoin  payment  of  dividend,  when  ii,  56 

Of  corporation  may  be  appointed  receiver,  when ii,  223 
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Creditor  of  corporation  may  bring  action  against ii,  212 

Of  bank  may  have  receiver  appointed,  when ii,  212 

Of  insolvent  corporation  cannot  be  receiver ii  225 

STOCKS : 

Fraud  in  issuing,  a  ground  for  restraining  transfer ii,  3 

Restraining  dividends  on ii  30 

Transfer  of;  may  be  prevented  by  attachment ii,  30,  64 

Interference  restrained  pending  contested  probate ii  31 

How  levied  on  under  attachment ii  168 

Of  railroads,  when  subject  to  le  vy ii,  34 

Bank  shares  cannot  be  levied  on ii,  36 

STRANGER: 

Replevin  does  not  lie  by  sheriff  for  goods i,  722 

Claim  of  property  in,  when  no  defense  in  replevin i,  719 

To  the  action  oannot  mamtain  appeal iv,  213,  372 

STREETS.     (See  Highways.) 

STRICT  FORECLOSURE : 

Strict  foreclosure v,  247 

STRIKING  NAME  FROM  ROLLS : 

When  attorney  stricken  from  roll i,  249 

STRUCK  JURY  (See  Jury) : 

When  ordered iii,  100 

Allowed  only  in  extreme  cases iii,  100 

Mode  of  obtaining iii,  101 

When  clerk  is  disqualified  from  acting iii,  102 

SUBJECT-MATTER: 

Jurisdiction  of,  in  general i,  45 

Consent  does  not  confer  jurisdiction i,  45 

Agreement  of  parties  as  to i,  45 

Jurisdiction  of  superior  court  as  to i,  296 

Jurisdiction  of,  as  to  New  York  superior  court i,  325 

As  to  New  York  common  pleas i,  339 

As  to  superior  court  of  Buffalo i,  350 

As  to  county  courts i,  384 

As  to  other  courts  (See  Various  Titles). 

As  to  former  supreme  court i,  419 

As  to  former  court  of  equity i,  433 

SUBMISSION: 

Of  appeal  cause  on  printed  argument iv,  284 

Of  matters  in  controversy  to  arbitration vi,  205 

Submission  under  Revised  Statutes vi,  206 

Submission  at  common  law vi,  206 

Effect  of  submission vi,  21'/ 

SUBMISSION  OP  CONTROVERSY  : 

Costs  on iu,  516 
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SUBMITTING  CONTROVERSIES: 

What  cases  and  questions  mat  be  sitbmitted. 

"Who  may  submit 

Civil  actions 

Wliat  cannot  be  submitted 

Change  of  parties 

Peoobedings  on  submission 

Affidavit  tliat  controversy  is  real 

Wliat  papers  furnished  to  court 

There  must  be  a  case  presented ; 

The  submission  limits  the  power  of  court . . 

Mode  of  trial 

Kelief  from  submission 

Case  heard  at  greneral  term 

Questions  of  law  alone  considered 

New  parties 

Costs 


VOL. 


Judgment ; 

Enforcing  judgment 

Appeal  from  judgment 

New  trial  in  ejectment 

SUBPCBNA: 

Used  to  procure  evidence ,.  i, 

Duty  of  attorney  in  issuing i, 

Suit  commenced  by,  in  former  equity  practice i, 

Subpoenas  issued  from  New  York  superior  court i, 

Of  New  Tork  common  pleas i, 

Of  Superior  court  of  Buffalo i, 

Of  county  courts i, 

Of  surrogates'  courts i, 

Form  and  nature  of - ii, 

Inoperative  beyond  territorial  jurisdiction  of  court  issuing ii, 

Valid  service  of,  cannot  be  made  in  another  State ii, 

Party  should  be  served  with,  when  desired  as  a  witness ii, 

How  issued ii, 

How  attested ii. 

How  subscribed ii. 

Need  not  be  sealed ii. 

Subpoena-tickets  ii, 

When  and  how  served ii, 

Must  be  served  personally ii, 

Original  writ  must  be  exhibited ii. 

Subpoena-ticket  must  be  given  witness ii. 

Fees  must  be  prepaid ii, 

Must  be  served  at  what  time ii, 

May  be  served  by  any  one ii, 

Sheriff's  certificate  suflcient  proof  of  service ii, 

Affidavit  of  service  by  private  person ii, 

Force,  when  allowable  in  serving. ii. 

Liability  of  witness  for  disregard  of ii 
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SuBPffiNA  DUCES  TECUM ii^  726 

Production  of  what  documents  may  be  compelled  by ii,  727 

Form  of  subpcena  duces  tecum ii  728 

Service  of ii  728 

Papers  to  be  produced  must  be  particularly  specified ii,  728 

Subpcena  habeas  corpus  ad  testificandum ,  ii,  730 

Office  of  this  form  of  subpoena » ii,  730 

How  applied  for ii^  730 

How  issued ii  730 

Must  be  served  on  sheriff ii,  730 

Sheriff  bound  to  obey  writ  if  not  void  on  its  face ii,  730 

How  served ii,  731 

€riTing  bond  to  sheriff  and  payment  of  fees ii,  731 

Object,  amount  and  condition  of  the  bond ii,  731 

Amount  of  fees  for  producing  prisoner ; ii,  731 

Attorney-general  or  district  attorney  not  required  to  pay  fees  ....  ii,  732 

Expenses  incurred  in  service  of,  not  taxable  as  costs iii,  504 

Subpoenaing  witnesses  in  supplementary  proceedings iv,  148 

SUBSCRIBING  WITNESS: 

Testimony  of,  when  necessary  to  prove  sealed  instrument ii,  650 

When  testimony  of  witness  cannot  be  obtained,  his  handwriting 

must  be  proved ii,  650 

One  subscribing  witness  suflScient  to  prove  instrument ii,  651 

SUBSCRIPTION  (See  Summons) : 

Summons,  how  to  be  subscribed i,  472 

(See  Notice,  Order,  Return,  etc.) 

Of  pleadings ii,  301 

Pleadings  must  be  subscribed  by  party  or  attorney ii,  301 

May  be  written  or  printed    , ii,  301 

Signature  of  party  to  verification  a  suflBoient ii,  301 

Remedy  against  omission  to  subscribe  pleadings ii,  301 

SUBSTITUTED  SERVICE: 

In  what  cases  authorized 

Proof  of  fact  by  affidavit  or  sheriff's  return. 

Order  allowing  substituted  service 

Service  under  the  order 

Proceedings  after  service . 


532 
582 
534 
535 
535 
Substituted  service  in  partition v,  52 


SUBSTITUTION : 

Of  parties  in  case  of  death 

Where  sole  plaintiff  dies 

Where  one  of  several  plaintiffs  dies. . . 

On  death  of  sole  defendant 

On  death  of  one  of  several  defendants 

How  effected 

Of  bail 

Effect  of  transfer  of  interest 

Vol.  YI.  — 128 
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Of  parties  by  interpleader ii  165 

Of  attorneys i  248 

Of  bail  for  deposit  in  arrest ■. j,  691 

Of  personal  representatives  of  deceased  party  on  appeal iv,  393 

Of  parties  by  amendment  of  pleadings iv,  654,  655 

SUBTERRANEAN  WATER: 

Right  to,  when  and  when  not  vested  in  owner  of  soil ii,  24,   25 

When  obstruction  to  flow  off,  a  ground  for  injunction ii,  25 

Water  not  flowing  in  defined  channels  may  be  used  or  diverted  by 

owner  of  soil ii,  64 

SUaO-ESTION  OF  DEATH : 

May  be  annexed  to  judgment  roll  nimc  pro  time iv,  671 

SUMMARY  PROCEEDINGS : 

To  recover  possession  of  land,  enjoined,  when ii,  46 

Fraud,  mistake,  or  undue  advantage,  grounds  for  restraining ii,  46 

Existence  of  equitable  defense  ground  for  restraining ii,  46 

When  injunction  will  not  lie  to  restrain ii,  67 

Order  dismissing  appeal  from  judgment  in,  appealable iv,  341 

Judgment  of  justice  of  the  peace  in,  appealable iv,  376 

To  REMOVE  TENANTS  AND  OTHERS V,  409 

To  what  cases  remedy  applies v,  409 

For  removal  of  tenants  and  others v,  409 

History  of  remedy v,  409 

Statute  must  be  strictly  pursued v,  409 

Proceedings  are  not  civil  actions v,  409 

Character  of  the  tenancy v,  409,  410 

Relation  of  landlord  and  tenant  must  exist    v,  410 

When  such  relation  exists v,  410 

Where  tenant  holds  over  after  expiration  of  term v,  410, 411 

Relation  of  landlord  and  tenant  must  exist v,  411 

Tenant  from  year  to  year v,  411 

Creditors  occupying  premises  of  owner v,  411 

Illustrations  given v,  411,  412 

Term  must  expire  by  lapse  of  time ,     v,  412 

Where  tenant  has  made  default  in  the  payment  of  rent v,  412 

What  necessary  to  entitle  landlord  to  remedy  in  sach  case v,  412,  413 

Failure  of  tenant  to  pay  taxes  does  not  authorize  remedy .'  v,  413 

Other  cases  in  which  remedy  not  authorized v,  413 

Eviction  of  tenant  does  not  discharge  him  from  payment  of  rent,  v,  413 

Where  tenant  has  takent  benefit  of  insolvent  act v,  413 

When  remedy  may  be  resorted  to .■ v,  413 

^-'    Real  estate  sold  pursuant  to  mortgage  foreclosure v,  413, 414 

Where  premises  have  been  sold  under  execution v,  414 

Conventional  relation  of  landlord  and  tenant  need  not  exist  in  such 

case V,  414 

Application  for,  by  whom  made  in  such  case v,  414 

Where  premises  sold  for  non-payment  of  taxes v,  414 

Applicable  in  city  of  Brooklyn v,  414 
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Grantee  of  land  sold  for  taxes  may  apply  for  remedy v,  414,  415 

Where  tenant  occupies  premises  for  illegal  purposes v,         415 

On  whose  application  remedy  granted v,         415 

Premises  occupied  for  illegal  trade,  etc v,         415 

Refusal  of  poor-house  keeper  to  surrender  possession v,         415 

Removal  on  application  of  superintendent v,         415 

Against  persons  cultivating  land  on  shares v,         415 

Who  may  maintain  proceedings v,        415 

Landlord  or  owner,  when v,  415,  416 

G-rantees,  assignees,  heirs,  etc v,         416 

Where  premises  are  occupied  for  immoral  purposes v,         416 

For  illegal  trade  or  manufacture v,         416 

Where  premises  are  sold  under  execution v,         416 

Case  of  easing  by  two  persons v,  416, 417 

Where  landlord,  and  not  his  lessee,  proper  person  to  maintain v,         417 

Where  adjoining  owner,  or  tenant,  proper  person v,         417 

Superintendent  of  poor v,         417 

Q-rantee  of  conveyance  under  tax  title v,          417 

Against  wliom  proceeding  may  be  maintained v,         417 

Tenant,  or  lessee  at  will,  etc v,         417 

Keeper  of  poor-house v,         417 

Meaning  of  tenancy  "  from  year  to  year  " v,  417,  418 

What  is  a  "  tenement,"  within  the  statute v,         418 

Before  wliom  proceedings  may  be  liad v,        418 

What  officers v,         418 

Where  commenced  before  one  and  continued  before  another  .....  v,  418,  419 

Proceedings  before  applying  for  warrant v,        419 

Demand  of  rent,  or  notice  to  pay v,         419 

Must  be  personal  demand v,         419 

If  demand  properly  made  no  necessity  for  serving  notice v,         449 

Common-law  demand,  how  made v,         419 

Good  demand  within  the  statute v,  419 ,  420 

Demand  must  be  made  of  person  owing  rent v,         420 

Assignee  in  trust  for  benefit  of  creditors v,         420 

Interest  may  be  demanded  upon  the  rent v,         420 

Notice  to  landlord  by  adjoining  owner v,         420 

When  such  notice  may  be  given v,  420,  421 

Notice  to  quit,  when  necessary  and  how  served v,         421 

Tenancy  at  will  or  by  sufferance v,         421 

One  month's  notice  necessary v,         421 

What  is  a  tenant  at  sufferance , v,         421 

Notice  as  to  tenants  from  "  year  to  year  " v,  421,  422 

Renting  from  month  to  month v,         422 

Tenants  at  will,  notice  to V,         422 

Notice  to  quit,  how  served v,  422,  423 

Form  of  notice v,         423 

To  be  addressed  to  lessee,  though  actual  possession  in  another  ...  v,         423 

AMdavit  to  remove  tenant v,        423 

By  whom  made v,         423 
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Form  and  contents v,  423 

Strictness  required  in  preparation  of v,  423 

Must  make  plain,  direct  and  full  case v,  423,  424 

Must  allege  facts v,  424 

Must  show  relation  of  landlord  and  tenant v,  424 

Must  show  that  tenant  is  in  possession v,  424 

Statement  as  to  tenant  holding  over v,  424,  425 

Premises  must  be  particularly  described v,  425 

Affidavit,  non-payment  of  rent v,  425 

Estate  sold  by  virtue  of  execution v,  425 

Original  affidavits  not  to  be  used  in  new  proceeding v,  426 

Alfidavit  to  dispossess  keeper  of  bawdy  house v,  426 

For  removal  of  keeper  of  poor-house v,  426 

Where  proceedings  are  before  justice  of  district  court  in  city  of 

New  York v,  426 

Form  of  affidavit ' v,  427,  428 

Summons v,  428 

Form  and  contents '. v,  428 

When  returnable v,  428 

Before  justices  of  district  court  in  New  York  city v,  428 

Summons,  to  whom  directed v,  428 

Form  of  summons v,  429 

Summons,  how  served v,  430 

Statute  provisions  as  to v,  430,  431 

Who  may  serve  summons v,  431 

Any  person  competent  to  testify v,  431 

Proof  of  service,  how  made v,  431 

Defects,  when  fatal v,  431 . 

Affidavit  of  service v,  431,  432 

Notice  of  service  to  landlord v,  432 

Penalty  for  neglect  of v,  432 

Proceedings  on  appearance  by  defendant v,  432 

Affidavit  of  defendant,  denying  facts  in  summons v,  432 

General  denial,  in  what  cases v,  432 

Denial  must  be  express  and  positive v,  432 

Allegations  not  denied,  will  be  taken  as  true v,  432 

Denial  by  one  of  two  tenants v,  432 

Insufficient  affidavit '^,  433 

Hearing  may  be  adjourned  on  request  of  either  party v,  433 

Magistrate  may  issue  subpoena  for  witnesses v,  433 

Penalty  for  failure  of  witness  to  appear  and  be  sworn v,  433 

Trial,  and  proceedings  thereon v,  433 

Where  trial  by  jury  a  matter  of  right v,  433,  434' 

Trial  by  officer,  unless  jury  demanded '  v,  434 

Costs  and  expenses  of  jury v,  434 

Jury,  how  summoned  and  sworn v,  434 

Form  of  precept v,  434,  435 

Drawing  and  swearing  of  jurors v,  435 

Magistrate  may  summon  talesmen v,  435 
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Penalty  for  neglect  to  attend  as  juror v,  435 

Two  or  more  venires  may  issue v  435 

Peremptory  challenge,  not  allowed v,  435 

Parties  as  witnesses v,  435,  436 

Magistrate  may  charge  jury v  436 

Keeping  jury  together v,  436 

Discharging  jury v,  436 

Matters  of  defense , v  436 

What  defendant  may  show v,  436 

Not  to  controvert  landlord's  title v,  436 

May  show  termination  of  title v,  436 

Where  land  sold  under  execution v,  436 

Warrant  of  possession v,  436 

When  to  issue v,  436,  437 

To  whom  directed v,  437 

Mandamus  will  lie  to  compel  issuing  of  warrant v,  437 

Form  of  warrant '. v,  437,  438 

Proceedings  under  warrant v,  438 

Officer  required  to  execute  according  to  tenor  of v,  438 

Officer  protected  under ' v,  438 

Effect  of  issuing  warrant , v,  438 

Extinguishes  relation  of  landlord  and  tenant v,  438 

Effect,  where  tenant  removed  for  non-payment  of  rent v,  488 

Recovery  of  rent  by  landlord v,  438,  439 

Eviction  as  bar  to  action  for  rent v,  439 

Warrant,  how  and  when  stayed v,  439 

Security  on  staying  proceedings v,  439,  440 

Staying  proceedings,  where  application  is  founded  upon  an  alleged 

sale  by  execution , v,  440-442 

fiedemption  of  premises v,  442 

In  what  case  may  be  redeemed v,  442 

Where  default  in  payment  of  rent v,  442 

Lease  must  exceed  five  years v,  442 

Premises,  how  redeemed v,  442 

ProceedingSj  how  reviewed v,  443 

When  by  appeal v,  443 

When  by  certiorari v,  443,  446 

From  decision  of  justice  of  the  peace v,  443 

Security  on  appeal v,  443 

Service  of  affidavit  on  justice v,  443 

Notice  of  appeal,  when  and  how  served v,  444 

On  whom  served v,  444 

Payment  of  costs v,  444 

Security  for  judgment,  how  given v,  445 

Scouriliy  for  payment  of  rent v,  445 

Undertaking  on  appeal,  form  of v,  445 

Amendment  of  appeal v,  446 

Appeal  from  order  of  county  court v,  446 

Construction  of  terms,  " tenant "  and  "rent "  v,  446 
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Supreme  court  may  award  certiorari v,  446 

Questions  on  return  to  certiorari v,  446,  447 

Who  entitled  to  sue  out  certiorari v,  447 

Hearing  on  return  to  certiorari v,  447 

Proceedings  not  stayed  by  certiorari v,  447 

Effect  of  judgment  suspended  by  certiorari v,  447 

In  the  court  of  appeals v,  448 

Appeal  to  from  jiidgment  of  supreme  court v,  448 

Appeal,  when  allowed v,  448 

Argument  on  appeal v,  448 

Proceedings  on  reversal v,  448 

Award  of  restitution  to  party  injured t,  448 

Action  by  tenant  or  lessee v,  448 

When  restitution  not  awarded v,  448,  449 

Re-restitution,  when  awarded v,  449 

Costs V,  449 

Party  prevailing  entitled  to v,  449 

May  maintain  action  to  recover v,  449 

What  included  in v,  449 

.    Attorney  and  counsel  fees  not  allowed v,  449 

Fees  of  county  judges v,  449 

Costs  included  in  judgment,  when v,  449 

Costs  in  justices'  courts  v,  449,  450 

Taxation  of  costs  upon  certiorari v,  450 

Injunction v,  450 

Staying  of  proceedings  by v,  450 

In  what  cases v,  450,  451 

When  injunction  ought  not  to  issue v,  451 

SUMMING  UP: 

Rule  of  court  as  to iii,  167 

Privilege  of,  a  matter  of  discretion iii,  167 

Control  of  court  as  to  mode  of iii,  167 

Who  entitled  to  closing  address iii,  168 

By  defendant iii,  168 

By  plaintiff iii,  169 

Rules  for iii,  169. 

SUMMONS  (See  Commencement  of  Actions) : 

Actions  commenced  by  summons i,  467 

In  general i,  467 

Requisites  of  summons i,  468 

The  ofSce  of,  to  give  notice,  etc i,  468 

Title   i,  468 

What  constitntes  title i,  468 

Effect  of  omitting  title ■    i,  46P 

Amendment  of  title i,  468 

The  direction  of  summons i,  469 

Name  of  defendant,  how  stated  and  directed i,  469 

Names  and  characters  of  parties  in  i,  469 
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Full,  true  name  of  all  parties  to  be  given 

True  name  means  christian  and  surname 

Changing  names 

Party  known  by  two  names 

Middle  name  not  necessary 

Consequence  of  not  stating  true  name 

Names  of  parties  acting  in  representative  capacity 

Representative  character,  how  stated 

Names,  how  stated  in  actions  against  counties 

Names  in  suits  against  supervisors _  _  . , 

Public  ofBcer,  how  named  and  described 

Religious  corporation  or  society,  how  named 

Unknown  defendant,  how  described 

Fictitious  name  of  party , 

Compelling  disclosure  of  name 

Subscription  of  summons 

Must  be  subscribed  by  attorney 

Signature  by  law  firm " 

Subscription  may  be  written  or  printed 

Residence  of  attorney  to  be  stated 

Misnomer  of  parties  in  summons 

Remedy  for  misnomer 

Waiver  of  misnomer 

Objection,  when  available  after  judgment 

Notice  to  be  inserted  in  summons 

Nature  and  object  of  notice 

Form  of  notice 

Rules  relating  to  form 

Rule  relating  to  the  first  subdivision 

Rule  as  to  subdivision  two 

Decisions  relating  to  subdivision  one 

Decisions  relating  to  subdivision  two 

Notice  must  be  definite,  etc 

Notice  of  time  and  place  to  serve  answer 

Tariance  between  summons  and  complaint 

Summons  controls  when  variant  from  complaint 

Complaint  set  aside  for  variance 

Waiver  by  not  objecting  ., 

Variance  when  summons  and  complaint  served  together. 

Notice  in  case  where  complaint  not  served 

Notice  must  state  where  complaint  is  or  will  be  filed  . 
Special  indorsement  on  summons 

Indorsements  in  actions  for  penalties 

Stamp  not  required • 

Issuing  or  delivering  summons  for  service 

When  summons  is  issned 

To  whom  issued  or  dehvered 

Proof  as  to  time  of  issuing 

Guardian  for  infant  plaintiff 
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Must  be  guardian  before  issuing  summons i,  485 

Who  to  appoint  guardian i,  485 

Application  for,  to  whom  made i,  485 

Who  appointed  and  who  not i,  485 

Duty  and  authority  of  guardian i,  486 

Removal  of  guardian i,  486 

Effect  of  omitting  to  appoint i,  486 

Summons  may  be  set  aside  for  irregularity i,  486 

The  objection  may  be  taken  by  answer 1,  486 

Amending'  summons i,  489 

At  what  time  amendment  may  be  made i,  490 

Can  be  amended  only  on  leave  of  court i,  490 

Amendment  cannot  cure  jurisdictional  defect i,  490 

Nor  can  plaintiff's  claim  be  substantially  changed i,  490 

Omissions  may  be  supplied i,  490 

Amendments  caused  by  new  parties " i,  491 

Enlarging  amount  demanded  i,  491 

Mistake  as  to  form i,  491 

No  amendment  to  aid  fraud i,  491 

Subscription  when  summons  amended i,  491 

Nearly  all  defects  amended i,  491 

Notice  of  no  personal  claim i,  491 

When  such  notice  is  proper i,  492 

Contents  of  notice i,  492 

Costs  if  defendant  unreasonably  defends i,  493 

Notice  of  pendency  of  action i,  493 

In  what  actions  of  cases  notice  proper 1,  494 

In  cases  affecting  title  to  real  estate i,  494 

Notice,  wlien  and  wliere  to  be  filed i,  495 

Conten-ts  of  notice ' i,  496 

Effect  of  filing  the  notice i,  497 

Omission  to  publish  summons,  effect  on  notice i,  499 

Kecording  and  indexing  notice i,  499 

Removal  of  notice  from  record i,  500 

New  notice,  when  necessary i,  500 

Amendments  of  notice i,  '     500 

Substantial  compliance  with  the  Code i,  500 

Action,  when  deemed  commenced  i,  501 

Demand  or  copy  complaint,  filed  but  not  served i,  503 

Demand,  when  and  how  made i,  503 

Service  of  copy  of  complaint,  in  what  cases  necessary i,  504 

Time  of  serving  complaint i,  504 

Enlarging  time  for  service  .' '.  i,  504 

Time  to  answer  after  service  of  complaint i,  505 

Eifect  of  omission  to  serve  complaint i,  506 

Service  of  the  summons i,  507 

Service,  by  whom  made i,  507 

Of  the  service  in  general i,  507 

Service  by  sheriff i,  507 
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His  duty  to  make  serrice  and  return 

His  certificate  of  serrice 

His  fees  for  serrice 

liability  for  neglect 

Serrice,  rrhere  made  by  sheriff 

May  require  prepayment  of  fees 

Serrice  by  prirate  person 

Serrice  by  coroner,  rrhen  proper 

Serrice  by  elisors 

Service,  how  made ; 

Time  of  serrice,  and  limiting  time 

Generally,  may  be  served  at  any  hour  of  day  or  night 

Service  on  Sunday  void  

Service  on  elector,  on  election  day,  void 

Service  on  day  prohibited  by  statute  void 

Place  of  serrice  must  be  made  rrithin  jurisdiction  of  court. . . 

Service,  when  territorial  jurisdiction  limited 

Mode  of  personal  serrice 

Service  by  delivery  of  copy • 

Service  when  defendant  refuses  to  receive  copy 

Delivery  of  copy  must  be  to  defendant 

Delivery  to  wrong  person  no  service 

Fraud  in  service  not  tolerated 

When  service  on  husband  vahd  as  to  wife 

Copy  served  should  be  accurate , 

Serrice  on  corporations 

Service  on  oflScer  of  corporation 

Service  on  agent  of 

Service  on  person  appointed 

Foreign  corporation  to  designate  person  on  whom  service  may  be 
made 

Statutes  regulating  service 

Service  on  minors  under  fourteen  years 

Serrice  on  lunatics,  persons  of  unsound  mind,  drunkards,  etc, 

Service  on  committee  of  lunatics,  etc 

Serrice  on  State,  county,  torrn  and  public  officers 

Serrice  on  imprisoned  persons 

Temporary  exemption  from  serrice 

Exemption  on  Sunday,  or  election  day 

Exemption  of  a  witness  or  party 

Fees  for  serrice 

May  demand  fees  in  advance 

Service  by  publication,  when  proper 

Affidarit  to  authorize  order  of  publication 

Proof  must  be  by  aflB.davit 

Sheriff's  return  not  suflSclent  proof 

Affidavit  must  show  defendant  cannot  be  found 

Must  show  that  a  cause  of  action  exists 

Or  that  defendant  proper  party  as  to  real  property 

Vol.  VI.  — 129 
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Must  show  that  defendant  has  property  in  State 

That  defendant  departed  from  State  to  avoid  service 

Affidavit  should  state  facts  fully  and  positively 

Af&davit  to  be  drawn  with  great  care 

Jurisdictional  defect  fatal  at  any  time 

If  facts  prima  facie  sufficient,  court  may  act  on 

If  affidavit  insufficient,  service  out  of  State  void 

Of  the  order  of  publication 

By  whom  made 

Mode  of  drawing  up  order '. 

Contents  of  order 

Must  direct  publication 

Must  direct  deposit  of  summons  and  complaint 

Kequisites  of  summons  publislied 

Form,  same  as  in  personal  service 

Need  not  name  State  where  filed 

Publication  of  summons 

In  what  papers 

For  what  leiigth  of  time 

Time,  how  computed , 

Depositing'  summons  in  post-ofBce 

Within  what  time  deposit  to  be  made 

Personal  service  out  of  the  State,  effect  of 

When  defendant  may  come  in  and  defend 

Within  what  time , 

When  as  a  matter  of  right , 

When  as  a  matter  of  favor 

Grounds  for  allowing  defense 

Effects  of  delay  in  applying , 

Filing  complaint,  afSdavit  and  order , 

Unknown  parties 

Statute  to  be  pursued  strictly 

Amending  proceedings 

Judgments  in  case  of  publication 

Substituted  service 

In  what  cases  authorized 

Afftdarit  or  return  to  establish  facts 

Order  for  substituted  service 

Service  under  the  order 

Proceedings  after  service 

Service  in  other  oases  in  which  defendant  cannot  be  found 

Service  on  joint  and  several  debtors 

In  what  cases 

Proceedings  by  plaintiff , 

Service  on  part  of  defendants 

Service  on  all  defendants ■ 

Service  on  partners 

Service  on  persons  jointly  indebted 

Effect  of  service  on  part  of  defendants 
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Eights  of  defendants  and  proceedings  by  them i,  538 

What  defense  may  be  set  up,  and  what  not i,  538 

Eights  of  co-defendants i  533 

Service  of  sdmmons,  when  complete i  538 

When  service  by  publication  is  complete i,  538 

Personal  service,  when  complete i  539 

Service,  when  provisional  remedy  allowed i,  539 

Service  complete  by  voluntary  appearance i  539 

IhREGULAR,  defective  OB  FRAUDULENT  SERVICE i  540 

What  is  such  service i  540 

Eemedy  of  injured  party  in  such  case i  541 

Proof  of  service  of  summons i  541 

Proof  by  sheriff's  certificate i,  541 

Effect  and  conclusiveness  of  sheriffs  certificate i,  542 

Proof  of  service  by  affidavit i,  543 

What  affidavit  must  show i,  543 

Proof  of  service  by  publication i,  545 

Who  may  make  affidavit i,  546 

What  affidavit  must  show i,  546 

Proof  of  personal  service  out  of  State,  how  made i,  546 

Proof  of  service  in  actions  for  money ' i,  546 

Proof  of  service  by  written  admission i,  547 

Admission  useless  unless  order  of  pubhcation i,  547 

Gteneral  requisites  and  forms  of  proof  of  service i,  547 

Controverting  service i,  548 

When  jurisdiction  is  complete i,  549 

When  service  has  been  made  according  to  law i,  549 

Laches  no  substitute  for  service i,  549 

When  service  is  complete i,  549 

Return  of  process i,  550 

Mode  of  return i,  550 

Duty  of  sheriff  to  make  proper  return i,  550 

Keturn  may  be  compelled i,  550 

Filing  papers  by  sheriff  or  attorney ; i,  550 

Plaintiff's  proceedings  after  service  and  before  pleading i,  651 

See  that  summons  is  served  on  all  proper  parties i,  551 

See  that  provisional  remedies  have  been  executed 1,  551 

Procure  papers  for  framing  complaint i,  552 

Examination  of  parties i,  553 

Service  of  the  complaint i,  553 

File  all  papers ii  553 

Compel  return  and  filing  of  papers  by  sheriff i,  555 

Effect  of  irregularity  in  service  of ii,  406 

Agreement  of  complaint  with ii,  371 

Need  not  contain  venue ii,  371 

Must  contain  names  of  all  the  parties ii,  371 

Controls  complaint  in  case  of  variance  as  to  parties ii,  371 

And  complaint  should  agree  as  to  nature  of  action ii,  3  72 
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SUMMONS — Continued.                                                                          vol.  page. 
Effect  of  variance  between  summons  and  complaint,  as  to  nature 

of  action ii,  331,  372 

As  an  aid  to  the  construction  of  pleadings ii,  331 

Must  be  served  to  compel  attendance  of  party  as  a  witness ii,  713 

To  witness,  to  attend  examination  on  commission ii,  697 

To  compel  attendance  of  witness  to  be  examined  conditionally  . .  ii,  664 

Jurors,  how  summoned iii,  92 

Irregular  service  of,  will  render  judgment  void iv,  630,  637 

Not  amendable  as  of  course iv,  648 

Irregularity  in,  amendable  on  leave iv,  648 

Amount  of  demand  of,  may  be  increased iv,  648 

Conforming  summons  to  complaint iv,  648,  649 

Amending  summons  as  to  name  of  court iv,  648,  649 

Issued  in  name  of  agent  irregular  but  amendable iv,  650 

Amending  subscription  to iv,  650 

Service  of,  on  convicts vi,  357 

How  served  on  lunatic vi,  347,  348 

How  served  in  action  against  a  State vi,  363 

SUNDAY: 

Courts  cannot  transact  business  on i,  228 

Verdict  may  be  received,  but  no  judgment  on i,  228 

Summons  cannot  be  served  on i,  509 

No  arrest  on i,  655 

Sunday,  non-judicial  day i,  228 

Computation  of  time  where  last  day  for  service  falls  on Iv,  621 

SUPERINTENDENTS  OP  POOR: 

Redemption  by iv,  100 

SUPERIOR  COURT  OP  BUPPALO: 

Organization  of  ooubt i,  349 

Establishment  of i,  349 

Present  organization i,  349 

Election  and  term -of  office i,  349 

Compensation i,  349 

Certificate  of  term,  vacancies i,  349 

Judges  not  to  practice i,  350 

Seal  of  court .' i,  350 

Chief  judge i,  350 

Original  jurisdiction i,  350 

Subject  of  action  situated  in  city i,  350 

Jurisdiction  in  general 1,  351 

In  special  proceedings . . . , i,  351 

Plea  of  title  in  justice's  court i,  352 

Custody  of  lunatics,  etc i,  352 

Custody  of  idiots i,  352 

Service  of  summons i,  352 

Jurisdiction  presumed i,  352 

Appellate  jurisdiction i,  352 

From  justice's  courts i,  352 
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Eemoval  of  causes  to  supreme  court 

When  actions  will  be  removed 

How  removed 

Proceeding  after  removal 

Semoval  of  causes  from  supreme  court 

Removal  of  causes  into,  from  supreme  court  . . . 

Actions,  how  removed 

Proceedings  after  removal 

Rules 

Supreme  court  rules 

Other  rules 

Appeals 

Appeal  from 

Prom  general  term 

From  special  term 

Appeal  to 
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Historical  sketch 
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Certificate  of  age 
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Bemorals 

JURISDIOTION   OF  THE   OOUET 
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Jurisdiction  under  the  constitution 

Transfer  of  causes 

Non-residents  

Concurrent  jurisdiction 

Specific  performance 

Divorce  

When  it  has  no  jurisdiction 

In  actions  against  a  mayor,  etc 

Lands  out  of  city 

Certain  suits  against  corporations 

Commissions  of  lunacy .^ 

Commissions  to  take  testimony 

Has  only  statutory  jurisdiction 

Proceedings  against  vessels 

Attacliments  against  uon-residents 

Powers  or  the  court 

Under  the  constitution 

Over  process  in  other  counties 

rnwilling  witness 

Discovery  of  papers,  etc 

Appointment  of  terms 

Appointment  of  officers 

Power  of  the  judges 

Chamber  business 

As  supreme  court  commissioners 

Different  judges,  continued  proceedings  before 

Holding  terms  of  supreme  court 

Judgments,  how  rendered -. 

Judgments  upon  appeal 

Other  judgments 

Officers  or  court 

Clerk,  crier  and  attorneys 

Terms  

General  term,  how  held ' 

Special  term,  how  held 

Trial  term,  how  held  

Removing  causes  from  and  into  supreme  court   

Bemoval  of  causes  into  superior  court 

Rules  of  the  court 

Appeals 

Appeals  from,  to  court  of  appeals  

Appeals  to  superior  court 

Proceedings  reviewed  in  supreme  court 
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Affidavit  to  set  forth  newly-discovered  facts iv,  602 

Affidavit  to  supply  defect  in  original iv,  672 

Contents  of  supplemental  answer iv,  660 

SUPPLEMENTAL  PLEADINGS  (See  Pleadings): 

When  allowed ii  467 

Application  for  leave  to  file ii  469 

Application,  when  necessary ii  469 

Application,  how  made ii,  470 

Application,  when  made ii,  470 

Application,  where  made ii,  471 

On  what  papers  to  apply ii,  471 

What  may  be  alleged  in ii,  471 

Must  be  in  aid  of  original  pleading ii,  471 

Cannot  cure  defective  pleading .' ii,  472 

Should  allege  former  proceedings ii,  472 

Effect  of  supplemental  pleading ii,  472 

Relation  of,  to  previous  pleading ii,  472 

Effect  on  previous  proceedings ii,  473 

Effect  of,  on  future  proceedings ii,  474 

Defects  in  ii,  474 

Eemedies  against  error  in ii,  •  474 

Appeal  will  not  lie  from  order  granting  or  re&sing  leave  to  file. . .  ii,  474 

SUPPLEMENTARY  PROCEEDINGS : 

Death  of  judgment  debtor  in   i,  154 

Jurisdiction  of  New  York  common  pleas i,  342 

Powers  of  county  judge  over i,  395 

Not  a  part  of  the  old  practice i,  430 

Appointment  of  receiver  in,  a  matter  of  course ii,  217 

Who  may  appoint  receiver  in ii,  217,  226 

But  one  receiver  can  be  appointed  in ii,  217 

At  what  time  receiver  may  be  appointed  in ii,  217,  226 

Receiver  should  be  appointed  as  early  as  possible ii,  218 

Property  in  debtor,  not  essential  to  appointment  of  receiver  in. . .  ii,  218 

When  receiver  must  be  appointed  in ii,  218 

Nature  of iv,  127 

Not  special  proceedings iv,  128 

A  substitute  for  a  creditor's  bill iv,  128 

Object  of : iv,  128 

Distinct  modes  of  procedure  furnished  by  Code iv,  129 

After  the  return  of  an  execution  unsatisfied iv,  129 

Before  the  return  of  an  execution iv,  129 

Proceedings  for  arrest  of  debtor iv,  130 

Proceedings  against  debtor  of  judgment  debtor iv,  130 

In  what  cases  authorized iv,  131-135 

On  return  of  execution  unsatisfied iv,  181, 132 

Where  debtor  has  property  which  he  refuses  to  apply  to  the  satis- 
faction of  the  judgment iv,  131 

Where  third  party  has  property  of  debtor  or  is  indebted  to  him  . .  iv,  131, 132 
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When  execution  against  the  property  of  joint  debtors  has  been  re- 
turned unsatisfied iv,  132 

May  be  maintained  where  defendant  has  property  which  should 

have  been  levied  on iv,  132 

Levy  under  second  execution  no  bar  to iv,    '     132 

Issuing  of  attachment  no  bar  to  . .  ^ iv,  132 

At  what  time  instituted , iv,  133 

On  return  of  execution  before  expiration  of  sixty  days iv,  133 

When  maintainable  before  return  of  execution iv,  133 

Mere  lapse  of  time  will  not  defeat  right  to  remedy iv,  133 

What  judgments  may  be  enforced  by iv,  134 

Judgment  of  any  court  of  record  may  be  enforced  by iv,  134 

Justice's  judgment  for  $25,fexclusive  of  costs  enforced  by iv,  134 

When  judgments  against  joint  debtors  may  be  enforced  by iv,  134 

Judgment  against  married  woman  may  be  enforced  by iv,  134 

Judgments  against  corporations  cannot  be  enforced  by iv,  134 

In  actions  commenced  by  publication iv, '  135 

To  collect  interest  on  judgment iv,  135 

Assignee  of  judgment  creditor  may  maintain iv,  135 

Examination  of  judgment  debtor  in iv,  135-154 

Who  may  grant  order  for  examination  in iv,  135 

When  justice  of  supreme  court  cannot  make  the  order iv,  136 

When  county  judge  has  no  authority  to  order  examination iv,  136 

When  the  court  may  order  examination  in iv,  136 

Order  for  examination  properly  made  at  chambers iv,  137 

Order  may  be  ex  parte iv,  137 

Affidavits  to  obtain  order  for  examination  of  debtor  in iv,  137 

Affidavit  not  necessary  when  execution  has  been  returned iv,  137 

Afiadavit  that  debtor  has  property  which  he  refused  to  apply  to 

judgment iv,  138 

Contents  of  affidavit  when  not  made  by  judgment  creditor iv,  138 

Form  and  contents  of  order  for  examination iv,  139 

Order  directing  debtor  to  appear  on  Sunday  a  nulhty iv,  139 

Injunction  usually  added  to  order  for  examination iv,  140 

Nature  of  the  injunction  in iv,  141 

What  will  not  be  a  violation  of  injunction  in iv,  141 

What  property  bound  by  injunction  in iv,  142 

Mode  of  service  of  order  for  examination  of  debtor iv,  142 

Affidavits  need  not  be  served  with  the  order iv,  143 

Defects  in  service  affecting  jurisdiction iv,  143 

Warrant  of  arrest,  when  granted  in , iv,  143 

Affidavit  to  obtain  warrant  in iv,  143 

Who  may  issue  warrant  in iv,  144 

Contents  of  warrant  for  arrest  of  debtor  in iv,  145 

Proceeding  on  arrest  of  debtor  in iv,  145 

Order  requiring  security  for  debtor's  appearance iv,  146 

Indorsement  of  approval  on  the  undertaking iv,  148 

Subpoenaing  witnesses  in iv,  148 

Out  of  what  court  subpoena  may  issue iv,  148 


GENERAL  INDEX  1033 

SUPPLEMENT AEY  PROCEEDINGS— Co«femed                           vol.  page. 

Punishing  witnesses  for  non-attendance iv  148 

Fees  of  witnesses  in j  ^^  ]^49 

Compelling  attendance  of  party  or  witness iv  149 

Non-attendance  of  judgment  creditor  discontinues iv  149 

Practice  on  absence  of  debtor,  creditor  or  judge iv  149 

Mode  of  examination  and  its  extent iv  150 

What  questions  are  proper  in  an  examination  in iv  150 

Appearance  by  counsel  in jv.  150 

Adjournments  against  consent  of  parties iv  151 

Jurisdiction  lost  by  failure  to  adjourn iv  151 

When  postponement  should  be  ordered  on  request  of  debtor iv,  151 

Debtor  bound  by  attorney's  consent  to  adjournment iv,  151 

Ee-opening  of  examination iv  152 

Vacating iv,  152 

Staying iv,  153 

How  discontinued iv,  153 

Examination  of  debtor  of  judgment  debtor iv,  154-160 

Who  may  order  examination  of  debtor  of  judgment  debtor iv,  154 

Mode  of  application  for  examination  of  debtor  of  judgment  debtor  iv,  155 

Affidavit  to  procure  order  for  examination iv,  155 

At  what  time  the  order  for  the  examination  of  the  debtor  of  the 

judgment  debtor  may  be  made iv,  155 

Form  and  contents  of  the  order  for  examination iv,  156 

Order  for  examination  must  be  personally  served iv,  157 

Original  order  should  be  exhibited  at  time  of  service iv,  157 

Notice  to  judgment  debtor  discretionary  with  the  judge iv,  158 

Who  may  be  examined  under  section  294  of  the  Code iv,  158 

Examination  of  third  person  not  authorized  where  judgment  debtor 

is  a  domestic  corporation iv,  158 

Debtor  of  foreign  corporation  may  be  examined iv,  158 

Examination  of  corporation  indebted  to  judgment  debtor  allowed 

by  Code iv,  158 

Mode  and  extent  of  the  examination iv,  158 

Judgment  debtor  not  entitled  to  appear  by  counsel iv,  159 

Effect  of  claim  of  title  by  witness  or  denial  of  indebtedness iv,  159 

Question  of  title  or  indebtedness  cannot  be  determined  in iv,  159 

Party  examined  may  be  restrained  from  disposing  of  property  of 

judgment  debtor iv,  160 

Injunction  may  be  modified  or  dissolved  at  any  time iv,  160 

Effect  of  death  of  judgment  debtor iv,  160 

Effect  of  stay  of  proceedings  on  execution  ,  : iv,  160 

Security  on  appeal  suspends  but  does  not  dismiss iv,  160 

Examination  before  a  referee iv,  160-163 

When  reference  may  be  ordered  in iv,  160 

Mode  of  conducting  examination  before  a  referee iv,  161 

Attendance, of  witnesses,  how  compelled iv,  161 

Certificate  of  failure  to  appear  or  refusal  to  answer iv,  162 

Report  of  referee iv,  162 

Contempt  (See  Contempt) iv,  163-165 

Vol.  YL— 130 
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What  acts  are  deemed  contempts iv,  163 

Requisites  of  service  of  order  to  bring  party  in  contempt  for  dis- 
obedience thereto iv,  163 

Who  may  punish  for  disobedience  in iv,  164 

Papers  on  which  to  apply  for  attachment iv,  165 

Proceedings  on  application  for  attachment iv,  165 

Extent  of  punishment  for  contempt iv,  165 

Application  of  property  on  the  execution iv,  165-173 

What  property  may  be  ordered  applied  on  the  execution iv,  165 

Property  not  exempt  from  execution  may  be  ordered  applied  to 

judgment iv,  166 

When  earnings  of  judgment  debtor  cannot  be  reached  by iv,  166 

Property  may  be  ordered  applied  to  judgment  only  when  title  is 

clearly  in  judgment  debtor iv,  166 

Judge  has  no  power  to  decide  summarily  the  question  of  indebt- 
edness    iv,  167 

Judge  cannot  compel  party  to  pay  debt  due  to  judgment  debtor  . .  iv,  167 

Property  acquired  after  service  of  order  cannot  be  reached  by  . . .  iv,  167 

Money  to  become  due  not  affected  by iv,  167 

Property  out  of  the  State  may  be  reached  by iv,  167 

When  right  of  action  may  be  applied  on  judgment iv,  168 

Right  of  dower  may  be  reached  in  iv,  168 

Estate  of  tenant  by  the  curtesy  may  be  reached  in iv,  168 

Trust  fund  cannot  be  reached  by iv,  168 

Taxes  in  hands  of  collector  cannot  be  ordered  applied  to  satisfac- 
tion of  judgment  against  corporation iv,  169 

Property  previously  assigned  cannot  be  reached iv,  169 

Separate  estate  of  married  woman  may  be  reached iv,  169 

Form  of  order  for  payment iv,  169 

Effect  of  payment  to  sheriff  of  debt  due  judgment  debtor iv,  171 

When  plea  of  payment  to  sheriff  is  a  valid  defense iv,  171 

When  party  paying  money  to  sheriff  is  not  discharged  from  lia- 
bility    iv,  172 

When  an  appeal  lies  from  order  in iv,  172 

Beceiver  in iv,  173 

Power  of  county  court  over  receiver  in iv,  174 

Receivership  of  particular  debts  not  allowable iv,  174 

Receiver  not  appointed  ex  parte iv,  174 

Costs  in  iv,  174 

To  whom  costs  may  be  allowed  in iv,  174 

Amount  of  costs  allowable  in iv,  174 

Application  for  costs  in,  when  made iv,  174 

Order  for  payment  of  costs  in iv,  174 

Costs  allowed  by  referee  in,  cannot  be  collected  by  precept iv,  208 

SUPREME  COURT: 

Organization i,  291 

Of  the  early  court  in  this  State i,  291 

Court  before  1846 i,  292 

Under  constitution  of  1846 .' i,  293 
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Present  organization 

Jurisdiction  of  the  court 

Jurisdiction  of  early  court  in  this  State 

Of  court  before  1846 

Under  constitution  of  1846 

(See  Jurisdiction.') 
Present  jurisdiction 

Powers  op  court 

Of  the  early  court 

Before  the  constitution  of  1846 

Under  constitution  of  1846 

Present  powers 

Powers  of  court 

Judges  in  court 

Adjournment 

What  may  be  done  at  chambers 

"What  cannot  be  done  at  chambers 

What  officers  may  perform  chamber  duties 

Judgments  of  the  court , 

How  given  by  the  early  court 

Before  1846 

Under  constitution  of  1846 _ 

Present  practice 

Officers  of  the  court  

Of  the  early  court 

Before  1846 

Under  constitution  of  1846 

Present  ofttcers 

Terms  of  the  court , 

Early  courts , 

Before  1846 

Under  constitution  of  1846 

Present  terms 

Designation  of  justices 

Justices  not  present  at  term 

General  terms 

Powers  and  jurisdiction  of  justices 

Entithng  causes 

Judgments,  how  pronounced 

Judge,  when  disqualified 

Original  jurisdiction 

Extraordinary  terms 

Place  of  holding 

Adjournment . , 

Appeals,  when  heard 

Attendants 

Special  terms 

Number  of  special  terms 

Designation  of  justices 
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Extraordinary  terms 

Adjoumineiit 

Inability  of  judge 

Jurisdiction  and  power  of  special  term. 

Circuits 

Chambers 

Rules  and  calendars 

Early  courts 

Early  practice 

Appeals 

Early  courts 

Before  1846 

Under  constitution  of  1846 

Present  practice 
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SUPEEME  COURT  OP  UNITED  STATES  : 
Okganization  or 

Judges 

Officers  of 

Time  and  place  of  sitting 

Its  civil  jurisdiction 

Original  jurisdiction 

Appellate  jurisdiction 

In  proliibitiou  and  mandamus  cases 

OONOURRENT    JURISDICTION 

In  what  cases , . , 


SURETY : 

Who  may  be,  on  obtaining  order  of  arrest 

Exception  to  defendants'  sureties  in  replevin 

Attorney  not  allowed  as  such 

(See  Bail  and  Undertaking.) 
i  (See  Justification.) 

When  required  on  undertaking  on  injunction 

Justification  of 

Liability  of 

Two  sureties  required  when  injunction  issues  against  corporation 

Required  on  issuing  attachment 

Justification  of. 

Liability  of 

Justification  of 

Insolvent 


ii, 
ii. 

ii, 
ii, 
ii, 


257 
257 
257 
258 
258 
258 
258 
259 
259 
259 

646 

732 
244 


93 
96 
151 
153 
153 
iv,  226,  274 
iv,         227 


SURPLUS : 

Reference  as  to  claims  to,  in  foreclosure iii,  368 

Moneys  in  hands  of  sheriff,  when  subject  to  levy iv,  33 

Disposition  of  surplus  arising  from  sale  under  execution iv,  91 

Surplus  money  in  foreclosure v,  236 

Surplus  money,  disposition  of  in  foreclosure v,  264-268 

SURPLUSAGE : 

To  be  avoided  in  pleading ii,  289 
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Whea  a  ground  for  new  trial .  iii,  401 

SUEEENDBRS : 

Surrendel*  of  defendant  by  his  bail i,  670,  680 

Proceedings  necessary i^  670 

Arresting  defendant  for  surrender i  671 

Notice  of  surrender i  672 

Exoneration  of  bail  by  judge  on  surrender i,  673 

Exoneration  by  deatli i  674 

Exoneration,  at  what  time i,  676 

Extension  of  time  for  surrenders i  677 

SUEROGATE : 

Organization,  jurisdiction,  etc.,  of  court i,  404-410 

Proof  of  proceedings  in  surrogates'  courts ii,  643 

Appeals  to  court  of  appeals  from  decrees  of iv,  261 

Appeals  to  supreme  court  from  decrees  of iv,  347 

Have  power  to  administer  oaths iv,  577 


SUEROGATE'S  BONDS: 

Leave  to  sue i^ 

Duty  of  surrogate  to  file  bond i, 

SUEEOGATE'S  OOUET: 

Organization 

Office  of  surrogate 

Vacancies,  et* 

Term  of  office , 

Compensation 

Oath  and  bonds 

Surrogate  a  witness  of  wills 

Surrogate  interested  in  estate 

Officer  acting  as  surrogate 

Are  courts  of  record 

Surrogate  not  to  act  as  attorney 

Power  of  courts  of  record  as  surrogates 

Jurisdiction  op 

Original  jurisdiction 

Certain  surrogates  haye  exclusiye  jurisdiction 

Powers  of  the  court  in  general 

Powers  of  the  surrogate 

In  general 

To  issue  subpoenas 

Attachment  against  witnesses 

Citations 

Enforcing  orders 

Exemplifications  of  records 

To  punish  contempts 

To  revoke  probates 

May  require  an  accounting 

May  refuse  letters  to  the  ignorant 
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May  commit  for  perjury 

To  dispose  of  surplus  moneys 

Officers 

Appoint  clerk 

Appoint  stenographer 

Pay  and  duties  of  stenographer  . . . . 

Teems  of  coukt 

Court  always  open 

Booms;  etc 

Removal  of  OAtrsss 

In  what  cases 

rttles  which  govern 

Appeals  to  supreme  oottrt 


VOL. 


SURVIVING  OF  RIGHT  OF  ACTION: 
When  may  survive,  and  when  not . . . . 


page. 
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407 
408 
408 
408 
408 
409 
409 
409 
409 
409 
410 
410 


i,  140-160 


TAX: 


T. 


Property  taken  for,  cannot  be  replevied i, 

Replevin  will  not  lie  for  goods  taken  for  tax 

Action  for  illegally  assessing,  when  brought 

When  town  cannot  recover  money  collected  under  illegal  tax. . . . 
Action  by  individual  to  prevent  collection,  or  correct 

TAXATION: 

Of  costs  on  appeal 


TAXES : 

As  a  general  rule,  not  subject  of  equitable  relief ii, 

When  collection  of,  may  be  restrained ii, 

Policy  of  the  law  opposed  to  restraint  of  collection  of ii. 

On  non-payment  of,  by  tenant  for  life,  receiver  appointed ii, 

Collected  by   municipal  corporation   not  subject  to  levy   under 

execution iv. 


710 
723 

57 

99 

118 

566 

33 
33 
65 

215 

169 


TAXING  COSTS: 

Duties  of  clerks  as  to » i,  252 

Taxing  costs  by  supreme  court  judge i,  307,  308 

TALESMEN: 

When  summoned  to  form  jury iii,  99 

How  drawn  and  summoned iii,  99 

TECHNICALITIES: 

Disregarded  on  appeal iv,  513 

Technical  defects  in  execution  amendable iv,  650 


TELEGRAPH: 

Operators  exempt  from  jury  duty 


iii,   97, 
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For  life  interests  in  partition v,  98 

Removal  of,  by  summary  proceedings v,  409 

TENANT  BY  CURTESY: 

May  maintain  partition v,  30 

As  defendant  in  partition v,  42 

In  partition v,   98,  113 

TENANT  FOR  LIFE: 

As  defendant  in  partition v,  42 

TENANT  FOR  YEARS: 

As  defendant  in  partition v,  42 

TENANTS  IN  COMMON: 

When  to  join  as  plaintiffs  in  actions  for  torts i,  114 

When  joined  as  defendants i,  134 

When  to  join  as  plaintiffs  in  actions  for  rent i,  114 

Attachment  may  be  levied  on  property  of  several,  for  debt  of  one,  ii,  164 

Property  of,  cannot  be  sold  on  attachment  against  one ■ . . .  ii,  164 

When  receiver  appointed  of  estates  of ii,  205,  216 

Land  of,  must  be  sold  separately iv,  76 

May  have  partiti6n v,   24,    25 

As  plaintiff  in  partition v,  40 

TENANT  IN  DOWER: 

As  defendant  in  partition v,  42 

In  partition v,  98 

TENDER: 

In  v^hat  oases  proper i,  584 

When  necessary  before  bringing  action i,  38 

Tender,  when  bars  action  of  replevin i,  722 

After  striT  is  brought ii,  579 

General  object  of  making ii,  579 

In  what  cases  tender  may  be  made ii,  579 

In  legal  actions  only ii,  579 

In  actions  for  casual  or  involuntary  trespass ii,  405,  580 

Not  available  in  foreclosure ii,  580 

When  and  where  made ii,  580 

When  to  be  made  before  trial ii,  581 

When  made  before  final  judgment ii,  581 

Cannot  be  made  before  debt  is  due ii,  581 

At  what  place  made ii,  581 

By  whom  and  to  whom  made ii,  581 

By  whom  made iij  581 

By  third  person ii,  581 

In  behalf  of  infants  and  idiots ii,  582 

To  whom  made ii,  582 

When  a  tender  may  be  made  to  a  third  person ii,  582 

When  a  tender  to  an  attorney  will  be  valid ii,  582 

To  assignee  of  demand ii,  582 

To  one  of  several  joint  creditors ii,  583 
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How  made ii,  583 

Amount  of ii,  406,  583 

Must  be  in  lawful  money ii,  583 

What  amount  may  be  tendered  in  silver  coin ii,  583 

The  cent  not  a  legal  tender ii,  583 

Treasury  notes  a  legal  tender ii,  583 

Bank  notes  not  a  legal  tender ii,  584 

Money  fraudulently  obtained  not  a  legal  tender ii,  584 

When  the  contract  calls  for  payment  in  coin ii,  584 

Tender  must  be  made  without  qualification ii,  584 

Must  be  actually  presented  to  plaintiff ii,  584 

How  presentation  of  money  may  be  dispensed  with ii,  584 

Examples  of  insufficient  tender ii,  585 

Effect  of ii,  585 

Effect  of  accepting ii,  585 

Costs,  where  tender  is  accepted ii,  586 

Effect  of,  when  not  accepted ii,  586 

Costs,  where  tender  is  not  accepted ii,  586 

Plaintiff  entitled  to  judgment  for  amount  tendered ii,  587 

Proceedings  subsequent  to ii,  587 

Entry  of  tender  and  acceptance _  ii,  587 

How  pleaded , ii,  587 

Debtor  must  be,  at  all  times,  ready  to  pay  the  amount  tendered  . .  ii,  587 

Certificate  that  action  was  for  involuntary  trespass ii,  587,  588 

Discontinuance  on  acceptation  of ii,  588 

TENDER  OF  AMOUNT  DUE: 

In  foreclosure v,  220 

TERM  PEES: 

What  may  be  allowed  as iii,  486 

When  not  allowable iii,  486 

TERMS: 

Of  amendment  (See  Amendment) iv,  684-687 

When  no  terms  need  be  imposed  on  amendment iv,  684 

When  imposed  as  a  condition  of  amendment iv,  685 

When  amendment  will  be  permitted  on  payment  of  costs iv,  685 

Relinquishing  verdict  or  report  as  a  condition  of  amendment iv,  686 

Requiring  evidence  to  stand iv,  687 

Orders  imposing  terms  not  appealable iv,  330 

Of  opening  default iv,  481 

TERMS  AND  VACATIONS  (See  Various  Courts): 

Terms  of  courts  and  vacations i,  227 

TIME  (See  Limitations) : 


Time  of  making  arrest 

Of  commencing  actions 

Proof  of  time  of  delivering  summons 

Limiting  time  for  service  of  summons 

Time  for  removing  cause  to  United  States  court. 


tj55 
48 
484 
509 
566 
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Cause  of  action  must  be  perfect  at  time  of  suing i,  77 

How  alleged  in  pleadings ii,  317 

When  essential  to  cause  of  action  must  be  pleaded ii,  317 

When  sufficient  to  allege  the  order  in  which  events  occurred ii,  318 

Illustrations  of  rule  as  to  pleading  time ii,  818 

When  not  a  subject  of  denial ii,  417 

To  answer ii,  411 

After  personal  service  of  complaint _. iij  411 

After  service  of  complaint  by  mail  ii,  411 

After  service  of  amended  complaint ii,  411 

When  defendants  are  joint  debtors ii,  411 

When  summons  has  been  served  by  publication ii,  412 

When  defendant  has  been  arrested ii,  412 

When  demurrer  has  been  overruled ii,  412 

Extension  of  time  to  answer ii,  412 

Extension  of,  by  consent ii,  :    ■  412 

Extension  of,  by  order ii,  413 

Effect  of  order  extending ii,  414 

To  reply ii,  439 

To  reply  where  answer  personally  served ii,  439 

To  reply  to  answer  served  by  mail ii,  439 

Extension  of  time  to  reply ii,  489 

In  which  to  serve  amended  pleading ii,  508 

To  plead  generally  after  an  order  for  a  discovery ii,  547 

Of  application  for  an  order  for  a  discovery ii,  539 

Of  filing  return  to  execution iv,  20 

Enlarging  time  to  make  return i^; ,  21,    61 

Of  sale  under  execution iv,  68 

To  which  sheriff's  deed  relates iv  88 

Time  in  which  to  redeem iv,  100 

Time  to  redeem,  how  computed iv,  101 

Extension  of  time  to  redeem iv,  101 

In  which  to  appeal , iv,  217, 348 

When  appeal  may  be  taken iv,  217 

Wfien  appeal  must  be  taken,  if  at  all  iv,  218 

When  time  to  appeal  is  unlimited   iv,  219 

Computation  of  time * i'^,  219,  621 

Stay  of  proceedings,  as  an  extension  of  time iv,  219 

Enlargement  of  time  to  appeal  not  allowed iv,  219 

To  bring  appeal  to  court  of  appeals iv,  267 

Of  giving  security  for  costs  on  appeal  iv,  271 

Of  bringing  appeal  from  surrogate's  court iv,  348 

Of  taking  an  appeal  to  the  county  court iv,  379 

Of  serving  notice  of  appeal iv,  398 

Of  making  offer  of  judgment iv,  500 

Of  serving  motion  papers |v,  602 

Of  serving  papers  and  notices  generally  iv,  620 

Allowing  act  to  be  dofie  as  of  a  prior  day iv,  681 

Amendment  of  averments  of iv,  693 

Vol.  VI.— 131 
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The  requisites  of,  in  a  summons i,  468 

Examination  as  to i,  34 

"What  necessary  in  actions  for  real  estate i,  54 

Of  purchaser  in  good  faith,  when  not  impaired    i,  62 

Sale  procured  by  fraud,  no  title  passes  i,  719 

Sale  conditional,  how  title  affected i,  720 

How  affected  by  wiUfully  mixing  goods - i,  721 

Of  goods,  how  affected  by  change  of  form i,  721 

Facts  establishing  title  to  note  need  not  be  pleaded ii,  327 

To  land,  how  pleaded ii,  329 

Eeferenoe  to  examine iii,  300,  340, 365 

Report  of  referee  on iii,  313, 367 

Mode  of  proceeding  on  reference  to  make  inquiries  as  to iii,  366 

When  deemed  complete iii,  367 

Costs,  when  title  to  land  in  question iii,  460 

Proceedings  on  dispute  as  to  title  of  property  seized  under  execu- 
tion    It,  57 

Of  purchaser  at  sheriff's  sale  iv,  79 

Of  purchaser  of  personal  property iv,  79 

Of  purchaser  of  real  property iv,  79 

Of  purchaser  at  irregular  or  void  sale iv,  70,    80 

As  against  prior  execution  not  levied iv,  80 

As  against  actual  owner iv,  81 

Acquired  after  redemption iv,  81 

Not  affected  by  acts  of  the  parties iv,  81 

Waiver  of iv,  81 

When  sheriff's  deed  will  convey  no  title iv,  87-89 

Claim  of  title  by  witness  in  supplementary  proceedings iv,  159, 166 

Of  cause  on  appeal  iv,  228,  361 

Of  affldavits iv,  580 

Of  petitions iv,  584 

Must  be  shown  by  plaintiff  in  ejectment v,  12 

Reference  as  to,  in  partition v,  75 

Action  for  slander  of v,  322 

* 

TITLE  DENIED : 

Partition  does  not  lie v,  28 

■ 

TORTS : 

Actions  founded  upon  1, '  35 

Negligence i,  35 

Joinder  of  defendants  in  action  for i,  130 

Slander  and  libel i,"  36 

Competition  in  trade i,  36 

Contributory  negligence  i,  37 

Arrest  in  actions  for i,  609 

Action  lies  for  damage  not  appreciable   i,'  37 

All  actions  for,  when  brought i,  58 

Attachment  does  not  issue  in  actions  for  torts,  or  sounding  in 

tort ii,  132 
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Claim  of  judgment  debtor  for  personal  torts  does  not  pass  to  re- 
ceiver    ii,  248 

Waiving  on  contract  and  suing  on  tort ii,  357 

"Waiving  tort  and  suing  on  contract ii,  350 

Actions  founded  on  or  sounding  in  tort  cannot  be  referred,  except  ' 

by  consent iii,  252 

Costs  in  actions  for iii,  464 

Execution  against  husband  and  wife  in  action  for iv,  36 

When  action  on  contract  cannot  be  changed  to  action  in iv,  658 


TOWNS: 

How  a  town  may  sue   

How  towns  must  be  sued 

How  named  in  summons 

Summons,  how  served  on 

May  sue  to  restrain  negotiations  of  bonds  . 
Cannot  set  aside  contracts,  as  to  highways. 
Nor  for  money  collected  under  illegal  tax. . 


98 

122 

470 

514 

99 

99 

99 


TRADE: 

Injunction  not  allowed  to  restrain  party  from  divulging  secrets  of,  ii,  70 

Covenants  in  restraint  of,  generally  void ii,  70 

Covenant  not  to  exercise,  when  not  void ii,  70 

Annoyance  from  exercise  of,  no  ground  for  injunction  ii,  70 

TRADE-MARKS : 

Object  of ii,  51 

Nature  of  property  in ii,  51 

Imitation  of,  when  restrained ii,  52 

Principle  upon  which  equitable  relief  is  granted  respecting ii,  52 

Manufacturer  may  stamp  his  own  name  on  his  goods  although 

another  of  same  name  claims  it  as  a  trade-mark ii,  69 

Words  denoting  nature,  kind  or  quality  of  goods  manufactured 

cannot  be  claimed  as n,  69 

Words  long  in  common  use  cannot  be  claimed  as ii,  69 

Calculated  to  deceive  not  protected  in  equity ii,  69 

TRANSCRIPTS: 

Transcript  of  justice's  judgment,  docketed  with  county  clerk i,  390 

Docketing "i-  ^23 

TRANSFER: 

Of  negotiable  paper  restrained,  when ii,  29 

Of  stocks  restrained,  when ii,  30 

Of  stocks  prevented  by  attachment ii,  30,  64 

Of  spurious  deed  restrained,  when ii,  33 

Of  merchandise  under  fraudulent  assignment,  may  be  restrained  . .  ii,  47 

Of  cause  from  county  to  supreme  court iv,  491 

TRANSFER  OF  CAUSES  (See  Removal  of  Causes) : 

From  State  court  to  United  States  circuit i,  266 

From  Buffalo  superior  court  to  supreme  court i,  303,  354 
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From  New  York  common  pleas  and  superior  court,  into  supreme 

court i,  303,  333,  346 

Removal  of  causes  from  mayor's  court  to  supreme  court  or  county 

369 

378 

,  302, 399 


court  

From  city  court  of  Brooklyn  to  supreme  court. 
From  county  court  into  supreme  court 


From  surrogate's  court  into  supreme  court i,        409 


TRANSFER  OF  INTEREST  (See  Change  of  Parties)  : 


Effect  of  transfer  by  sole  plaintiff  , 

By  one  of  several  plaintiffs 

How  effected 


158 
159 
161 


TRANSITORY  ACTION  (See  Actions)  : 

What  is  such i,  7,  184,  187 

What  are  not  such i,  181 

TREBLE  COSTS : 

Right  to,  existing  under  Code iii,  489 

What  are iii,  491 

Obtained  only  on  motion  to  court iii,  491 

When  allowed  on  appeal iv,  565 

TREES- 

When  may  be  cut  down  as  nuisance i,  76 

Cannot  be  seized  under  execution iv,  33 

TRESPASS: 

Who  defendants  for  joint  trespass i,  131 

For  injury  to  real  property,  where  tried i,  182 

Arrest  in  actions  for i,  608 

Does  not  He  against  sheriff  for  taking  goods  in  replevin i,  738 

Upon  real  property,  action  for,  when  to  be  brought i,  57 

Party  may  defend  against i,  68,  69 

But  should  not  use  deadly  weapons — i,  70 

When  owner  of  land  not  liable  for  re-entry i,  75 

May  be  restrained  by  injunction  ii,  17,  18 

What  facts  necessary  to  authorize  injunction  to  restrain ii,  63 

Effect  of  tender  in  action  for  involuntary ii,  405,  406,  580 

Certificate  of  judge  that  action  is  for  an  involuntary ii,  587 

When  parties  to  execution  will  be  liable  to  action  for iv,  27 

TRESPASS  ON  LANDS . 

Trespass  under  Revised  Statutes v,  319 

Remedy  not  affected  by  Code v,  319 

When  the  action  lies v,  319 

Under  provisions  of  Revised  Statutes v,  319 

Who  may  maintain '  v,  319 

Owner  of  lands  trespassed  upon v,  319 

By  person  disseized,  or  ejected v,  319 

Joinder  of  plaintiffs v,  319 

Against  whom v,  320 

Any  person  trespassing  as  described  in  statutes v,  .      320 
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Action,  how,  when  and  where  commenced v  320 

Commenced  by  service  of  summons v  320 

Summons  to  be  indorsed  by  reference  to  statute v  320 

Six  years'  limitation  applicable v  320 

Place  of  trial,  in  what  county v,  320 

Fleading^s  and  proceedings v,  320 

Must  conform  to  rules  of  Code v  320 

Judgment  and  damages  recoTerable v  320 

Judgment  perfected  in  usual  form v  320 

Treble  damages,  when  recoverable v  320 

Single  damages,  when  recoverable v,  320,  321 

TRESPASS  ON  THE  CASE  : 

One  of  the  old  forms  of  action i  421 

TRIAL: 

Early  modes  of  trial i,  416 

Early  records  of  trial i,  417 

Of  actions  of  replevin i,  724 

Trial,  place  of,  in  foreclosure v,  192 

Defined iii,  1 

What  is  and  what  is  not  a iii,  2 

What  is  a  trial  on  the  merits iii,  2 

When  a  nonsuit  is  a iii,  2 

When  a  dismissal  of  the  complaint  is iii,  2,      3 

When  the  argument  of  a  demurrer  is iii,  2 

When  an  application  for  judgment  on  a  frivolous  pleading  is iii,  2,     3 

What  is  not  a iii,  3 

When  and  by  whom  an  action  may  be  brought  to iii,  3 

At  what  time  notice  of,  may  be  given iii,  3-6 

By  whom  notice  of,  may  be  given iii,  6,      7 

(See  Notice  of  li-ial) 

Preference  of  issues iii,  7-9 

What  issues  preferred iii,  7 

Statutory  rule  as  to  the  order  of iii,  8 

Calendar  practice iii,  9 

Trial  of  the  issues  in  the  action iii,  9 

Of  issues  of  law iii,  9,  22/ 

Of  issues  of  fact iii,  9, 212 

By  jury,  when  a  matter  of  right  iii,  10,  17,  247 

By  jury,  when  not  a  matter  of  right iii,  18 

By  jury,  how  waived iii,  H.  12,  213 

By  referee,  when  compulsory iii,  10,  11,  247 

By  court,  when  proper iii,  10, 212 

Separate  trials  between  different  parties iii,  12,   13 

When  a  separate  trial  will  be  allowed iii,  12 

In  county  court iv,  511 

Amendments  before  trial iv,  656 

Amendment  on  the  trial iv,  661 

Amendments  after iv,  666 
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Waiver  of iii,  213 

Eight  to  waive iii,  213 

How  parties  may  waive iii,  213 

Waiver  of,  by  failure  to  appear  iii,  213 

Waiver  of,  by  written  cohsent iii,  214 

Waiver  of,  by  oral  consent '. iii,  214 

What  is  a  waiver  of iii,  214 

'"  What  is  not  a  waiver  of iii,  215 

When  jury  trial  is  necessary   iii,  213 

Proceedings  on  a  trial  bt  jury iii,  14 

Origin  of  trial  by  jury iii,  14^17 

When  a  matter  of  right iii,    10,    17 

When  not  a  matter  of  right iii,  18 

Advantages  and  disadvantages  of iii,  19 

Settlement  of  issnes  of  fact  for iii,  19 

Settlement  of  issues,  when  necessary iii,  20 

Settlement  of  issues,  when  not  necessary iii,  19 

Application  for  settlement  of  issues iii,  20 

Form  of  issues  to  be  tried iii,  21 

Trial  of  the  issues  of  fact iii,  23 

Review  of  errors  on  the  trial iii,  24 

Notice  of  trial  (See  Notice  of  Trial) iii,  24 

General  rules  as  to  notice  of  trial iii,  24 

By  whom  notice  of  trial  may  be  givgn iii,  26 

To  whom  notice  of  trial  must  be  given iii,  27 

At  what  time  notice  of  trial  must  be  given iii,  28 

Tor  what  term  or  time  the  cause  should  be  noticed iii,  29 

Short  notice  of  trial iii,  29 

Omitting  to  notice  cause  for  trial iii,  30 

Plaintiff  must  move  cause  if  noticed iii,  32 

Notice  of  trial  by  defendant iii,  32 

When  notice  of  trial  cannot  be  properly  given iii,  32 

Notice  of  trial  and  its  requisites iii,  32 

Service  of  notice  of  trial iii,  35 

Renewing  notice  of  trial iii,  36 

Countermanding  notice  of  trial iii,  37 

Proof  of  service  of  notice  of  trial iii,  39 

Putting  tlie  cause  upon  the  calendar iii,  39 

(See  Calendars;  Note  of  Issue.') 

Short  or  special  calendars iii,  41 

Affidavit  of  merits iii,  44 

(See  Affidavit.) 

When  an  affidavit  of  merits  necessary iii,  44 

When  an  affidavit  of  merits  not  necessary iii,  45 

When  affidavit  should  be  made iii,  45 

By  whom  affidavit  should  be  made iii,  46 

Requisites  and  form  of  affidavit iii,  47 

Filing  and  service  of  affidavit iii,  50 

Controverting  and  amending  affidavit iii,  51 
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Calling  calendar iii,  52 

Practice  on  calling  calendar iii,    52,    53 

Reserving  causes iii,  53 

Inquests  (See  Inquest)   iii,  53 

In  what  cases  an  inquest  may  be  taken iii,  54 

By  and  against  whom  an  inquest  may  be  taken iii,  55 

Notice  of  taking  inquest iii,  56 

When  inquest  may  be  taken iii,  56 

Rights  of  defendant  on  inquest iii,  57 

How  inquest  is  taken iii,  57 

Waiving  inquest iii,  58 

Opening  inquest iii,  58 

Defaults iii,  61 

Proceedings  on  default  of  plaintiff iii,    61,    63 

Proceedings  on  default  of  defendant iii,    62,    63 

Postponement  of  causes iii,  64 

(See  Postponement.) 

Grounds  of  postponement iii,      66-69 

Postponement,  how  obtained iii,     69-77 

Relief  if  postponement  refused iii,  77 

Incidental  applications. iii,  77 

Objections  to  jurisdiction,  how  and  when  taken iii,  77 

Objecting  to  non-joinder  of  parties iii,  78 

Suppressing  deposition iii,  78 

Objections  to  pleadings  on  the  trial  not  favored iii,  79 

Trial  and  its  incidents iii,  80 

When  cause  may  be  brought  to  trial iii,  80 

When  several  trial  and  judgment  proper iii,  80 

Reference  on  the  trial iii,  81 

Hearing  cause  out  of  order iii,  81 

Motion  for  judgment  on  pleadings iii,  82 

Furnishing  papers  for  court iii,  83 

Employment  of  stenographer iii,  83 

Demurrer  to  evidence iii,  83 

Jurisdiction  over  causes  called  and  passed iii,  84 

Evidence  not  received  to  contradict  admissions  in  the  pleadings . .  iii,  84 

Party  should  call  attention  of  court  to  admissions  in  his  favor.  . .  iii,  84 

Admissions  in  one  answer  not  available  against  others iii,  84 

Testimony  given  on  former  trial  when  given  in  evidence  as  an 

admission i",  84 

General  practice  at  the  trial iii,  85 

Plea  puis  darrein  continuance iii,  86 

Supplemental  pleading  a  substitute  for  plea  puis,  etc iii,  87 

Contempts i"'  87 

What  acts  constitute  criminal  contempt ^. iii,  88 

Where  criminal  contempts  must  be  punished iii,  88 

Judgment  on  the  pleadings iii,  89 

The  jury  (See  Jury) iii,  89 

Quahfications  of  jurors iii,  89 
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Summoning  and  enforcing  attendance  of  jurors iii,  .91 

Mode  of  obtaining  additional  jurors iii,  93 

Fees  of  jurors iii,  94 

Calling  and  swearing  jury iii,  95 

When  court  must  discharge  person  called  as  a  juror iii,  96 

When  and  how  talesmen  may  be  summoned iii,  99 

Special  or  struck  jury,  when  summoned iii,  100 

Special  juries  not  regarded  with  favor iii,  100 

Mode  of  drawing  struck  jury iii,  101,  102 

Mode  of  summoning  struck  jury iii,  101 

Foreign  jury,  when  summoned iii,  102 

Challenges  (See  Challenge) iii,  102 

Challenge  to  array iii,  103 

Challenge  to  the  polls iii,  104 

Challenge  for  disqualification iii,  104 

Challenge  for  crime ; iii,  104 

Challenge  to  the  favor iii,  104 

Mode  of  challenging iii,  107 

Trial  of  challenge iii,  108 

Peremptory  challenge iii,  111 

Bight  to  begin iii,  111 

Importance  of  determining  right  to  begin iii.  111 

Party  holding  afiirmative  generally  entitled  to  begin iii,  111 

Test  to  determine  right  to  begin iii,  111 

Party  having  right  to  begin  must  exercise  it iii.  111 

When  plaintiff  is  entitled  to  begin iii,  112 

When  defendant  is  entitled  to  begin iii,  112 

Right  to  begin  in  an  action  for  unliquidated  damages iii,  113 

Effect  of  error  in  determining  right  to  begin iii,  113 

Opening  case iii,  113 

Object  of  opening  case iii,  113 

Opening  under  control  of  court iii,  114 

Proper  manner  of  opening  case  to  jury iii,  114 

Effect  of  imperfect  statement  of  case iii,  114 

Opening  case  by  the  plaintiff iii,  115 

Opening  case  by  defendant iii,  115 

Evidence iii,  116 

(See  Evidence. ) 

Importance  of  securing  evidence  for  the  trial iii,  116 

Preparation  of  brief iii,  116 

Contents  of  brief iii,  116 

Burden  of  proof  (See  Burden  of  Proof) iii,  117,  120 

Competency  of  witnesses ' iii,  120 

(See  Competency.) 

View iii,  123 

Evidence  in  behalf  of  plaintiff iii,  124 

Party  entitled  to  begin  should  exhaust  his  testimony  before  oppo- 
site party  is  heard iii,  124 

Defendant's  evidence iii,  125 
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Evidence  in  reply iii,  125 

Rebutting  evidence iii,  125 

General  practice  as  to  evidence  on  the  trial iii,  125 

Time,  manner  and  order  of  receiving  evidence  discretionary iii,  125 

Allowance  of  further  evidence  after  party  has  rested,  discretionary  iii,  125 

Allowing  witness  to  be  recalled  discretionary iii,  126 

Limiting  number  of  witnesses  to  be  examined  as  to  particular  point  iii,  126 

Rules  for  the  examination  of  witnesses '. iii,  126-129 

(See  Mcamination.) 

Direct  examination  of  witnesses iii,  129 

Cross-examination  of  witnesses iii,  130-139 

(See  Cross-examination.) 

Re-examination  of  witnesses iii,  139 

Lnpeaching  witnesses iii,  139-155 

(See  Impeachment) 

Committing  perjured  witness iii,  155 

Troceedings  where  there  is  a  defect  of  parties iii,  155 

Waiver  of  right  of  defendant  to  object  to  defect  of  parties iii,  153 

Duty  of  court  to  bring  in  third  parties iii,  153,  154 

Proceedings  on  defect  of  parties  plaintiff iii,  154 

Proceedings  on  defect  of  parties  defendant iii,  154 

Bringing  in  third  parties iii,  155 

When  third  party  may  be  brought  in  on  his  own  motion iii,  155 

Bringing  in  third  parties  in  partition iii,  156 

Mode  of  application  to  be  made  a  party iii,  156 

l^onsnit  (See  Nonsuit) iii,  156 

When  a  nonsuit  is  voluntary  and  when  compulsory iii,  156 

What  is  a  voluntary  nonsuit,  and  how  obtained iii,  156,  157 

Plaintiff  cannot  submit  to  a  nonsuit  after  jury  have  left  the  bar. . .  iii,  157 

Compulsory  nonsuit,  when  ordered iii,  157, 161 

Motion  for  a  nonsuit,  when  and  how  made iii,  161 

Decision  of  the  motion  for  a  nonsuit iii,  162 

Effect  of  granting  a  nonsuit iii,  163 

Withdrawing  a  juror iii,  164 

Object  of  withdrawing  a  juror iii,  164 

Effect  of  withdrawing  a  juror iii,  164 

Sabmitting  specific  questions iii,  164 

In  what  actions  specific  questions  of  fact  may  be  submitted  to  the 

jury i">  164 

Submission,  of  specific  questions  discretionary  with  court iii,  164 

Parties  cannot  demand  the  submission  of  specific  questions  as  a 

matter  of  right ' i"j  165 

Application  for  finding  on  special  questions  must  be  made  before 

trial "i.  165 

Tariance "i.  165 

When  a  variance  between  the  pleadings  and  proof  is  material  . . .  iii,  165 

What  is  not  a  variance,  but  a  failure  of  proof iii,  166 

Material  variances i",  166 

Immaterial  variances • "i.  166 

Vol.  VI.  — 132 
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Amendment  where  variance  is  material iii,  167 

Amendment  where  variance  is  immaterial iii, '  167 

Snmming:  up iii,  167 

Rule  of  court  as  to  the  summing  up  of  a  cause iii,  167 

Privilege  of  addressing  a  jury  not  a  matter  of  right iii,  167 

Court  may  confine  counsel  to  the  issue iii,  167 

When  the  court  may  properly  deny  the  privilege  of  summing  up,  iii,  167 

Party  who  begins  entitled  to  closing  address iii,  168 

Summing  up  by  defendant iii,  168 

Summing  up  by  plaintiff iii,  169 

Rules  for  summing  up iii,  169 

Questions  for  the  court iii,  170 

Questions  of  law  must  be  determined  by  the  court iii,  170 

Questions  arising  on  uncontradicted  testimony  must  be  determined 

by  the  court iii,  170 

The  construction,  effect,  sufiSciency  and  validity  of  a  contract  must 

be  determined  by  the  court iii,  171 

Reasonable  time,  dihgenoe,  etc.,  when  a  question  for  the  court. . .  iii,  171 

When  the  question  of  negligence  is  a  question  for  the  court iii,  171 

Allowance  of  alimony,  a  question  for  the  court iii,  171 

Delivery  of  deed,  when  a  question  for  court iii,  171 

Existence  of  fraud,  when  a  question  of  law iii,  172 

Question  of  intent,  when  a  question  of  law iii,  172 

Whether  a  publication  is  libelous,  when  a  question  of  law iii,  172 

Question  of  probable  cause  a  question  of  law iii,  172 

Whether  a  transaction  constitutes  a  stated  account,  when  a  ques- 
tion for  the  court iii,  172 

Whether  a  given  state  of  facts  constitutes  a  defense,  a  question  for 

the  court •  •  •  iii,  172 

Kixed  questions iii,  172 

What  are  mixed  questions  of  law  and  fact iii,  172 

Mixed   questions   must  be  submitted  to  jury  under  instructions 

from  the  court iii,  173 

When  the  facts  are  not  entirely  clear,  case  must  go  to  jury iii,  173,  175 

Examples  of  questions  of  mixed  law  and  fact iii,  173, 174 

General  rules  relating  to  instructions  to  jury  on  submission  of 

mixed  questions iii,  174 

Questions  for  the  jury iii,  175 

All  questions  of  fact  are  questions  for  the  jury iii,  175 

Examples  of  questions  for  the  jury iii,  175 

The  charge  (See  Charge) iii,  176 

G-eneral  principles  governing  charge  to  jury iii,  176, 177 

Charge,  as  to  questions  of  fact iii,  178 

Discretionary  with  judge  to  charge  jury  or  not iii,  173 

Requests  to  charge,  when  necessary iii,  179 

Form  of  request  to  charge iii,  179 

Party  may  be  required  to  point  out  evidence  on  which  request  is 

based   iii,  180 

Duty  of  court  to  charge  as  requested,  if  at  all iii,  180 
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Refusal  to  charge,  when  proper iii,  181 

When  the  court  should  direct  a  verdict iii,  181 

Exceptions  to  charge,  or  refusal  to  charge iii,  182 

What  exceptions  to  a  charge  are  unavailing iii,  182 

Requisites  of  valid  exceptions  to  charge iii,  183 

Consultations  of  jury  (See  Jury) iii,  184 

Taking  documentary  evidence  to  jury  room iii,  184 

Judge  not  allowed  to  communicate  with  jury  during  their  retire- 
ment   iii,  184 

Persuading  jury  to  agree iii,  185 

Judge  has  no  right  to  threaten  or.  intimidate  jury iii,  185 

Mode  of  arriving  at  a  verdict  (See  Verdict) iii,  185 

Keeping  jury  together iii,  186 

Effect  of  separation  of  jury  before  verdict iii,  186 

How  long  jury  may  be  liept  together iii,  186 

Misconduct  of  jury,  when  sufficient  to  vitiate  verdict iii,  187 

Proceedings,  where  jury  fail  to  agree iii,  187 

General  yerdict  (See  Verdici) iii,  188 

What  is  a  general  and  what  a  special  verdict iii,  188 

When  a  general  verdict  is  proper iii,  188 

Requisites  of  a  general  verdict < iii,  189 

When  separate  damages  may  be  awarded iii,  189 

Jmy  may  be  required  to  find  upoft  particular  questions  of  fact  . . .  iii,  190 

Effect  of  inconsistency  between  general  verdict  and  specific  findings,  iii,  190 

Damages,  when  and  how  assessed  by  jury iii,  191 

Double  or  ti-eble  damages,  how  awarded iii,  191 

When  interest  is  allowable  as  part  of  the  damages  assessed iii,  191 

Verdict  in  replevin iii,  192 

Verdict  may  be  oral  or  in  writing iii,  192 

Sealed  verdict,  when  ordered iii,  192 

Verdict,  how  rendered iii;  193 

Alteration  and  correction  of  verdict iii,  193 

Polling  the  jury,  a  matter  of  right iii,  193 

Jury,  how  polled • iii,  194 

Entry  of  verdict iii,  194: 

Conclusiveness  of  verdict iii.  194 

Assignment  of  verdict iii,  195 

Setting  aside  verdict iji,  195 

Special  verdict "i-  195 

What  is  a  special  verdict iii,  195 

How  a  special  verdict  is  prepared in,  196 

Construction  of  special  verdict lu,  196 

Amendment  of  verdict i|i,  197 

Staying  proceedings  after  special  verdict iii,  197 

Motion  for  judgment  on  special  verdict iii,  198 

Proceedings  after  argument  of  motion  for  judgment iii. 

Verdict  subject  to  opinion  of  the  court t iii, 

When  a  verdict  may  be  directed  subject  to  the  opinion  of  the  court 

at  general  term '">  198 


198 
198 


1052  GENERAL  INDEX. 

TRIAL  BY  JURY  —  Continued.                                                             vol.  page. 

Form  of  verdict  subject  to  opinion  of  court iii,  199 

Preparation  of  verdict iii,  199 

Suspending  entry  of  judgment iii,  200 

Stay  of  proceedings iii,  200 

Bringing  on  argument  at  general  term iii,  200 

Decision  of  the  general  term  on  the  verdict iii,  201 

Entry  of  judgment  on  verdict iii,  201 

Terdict  in  equity  cases iii,  201 

Objections  and  exceptions  (See  Objections  ;  Exceptions,  etc.) iii,  202 

Use  of  exceptions  and  objections iii,  202 

When  an  exception  lies iii,  202 

When  an  exception  does  not  lie iii,  203 

Exceptions,  when  taken iii,  203 

Exceptions,  by  whom  taken iii,  204 

Perm  of  exceptions iii,  204 

Exceptions  must  be  specific iii,  205 

Exceptions,  how  cured iii,  206 

Bill  of  exceptions iii,  207 

Eeserving  cause  for  judgment iii,  20V 

Reserving  cause  for  argument iii,  208 

Reserving  hearing  of  exceptions  for.  general  term iii,  208 

Cases  in  which  general  term  may  review  proceedings  before  judg- 
ment   ." .» iii,  209 

Application  for  judgment  at  general  term iii,  209 

Reserving  cause  for  consideration iii,  210 

Stay  of  proceedings  iii,  210 

Stay  pending  motion  for  new  trial   iii,  210 

Discretionary  powers  of  court  (See  Discretion) iii,  210 

TRIAL  FEE : 

Amount  allowed  as iii,  484 

TRIAL  OF  ISSUES  OF  FACT  BY  THE  COURT : 

Prooeedings  on  the  trial iii,  212 

What  actions  or  issues  are  properly  triable  by  the  court iii,  212 

Equitable  actions  triable  by  the  court iii,  212 

Actions  which  might  be  referred iii,  212 

Actions  not  usually  tried  by  jury iii,  212 

Equitable  actions  may  be  tried  by  jury iii,  213 

When  a  cause  must  be  tried  by  jury iii,  213 

Waiver  of  trial  by  jury iii,  213 

Right  to  waive  trial  by  jury iii,  213 

Mode  of  waiving  trial  by  jury iii,  213 

Waiver  by  failing  to  appear iii,  213 

Written  consent  to  waive  jury  trial iii,  214 

Oral  consent  to  waive  jury  trial, iii,  214 

What  is  a  waiver  of  jury  trial iii,  214 

What  is  not  a  waiver  of  a  jury  trial  iii,  215 

Bringing  on  the  trial iii,  215 

How  and  when  the  cause  may  be  moved  for  trial  iii,  215 
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Practice  on  the  trial iii,  215 

Trial  must  be  entire  and  completed  before  same  judge iii,  215 

Procuring  decision  upon  issues  not  made  by  the  pleadings iii,  215 

The  decision , iii,  216 

Decision  not  a  judgment,  but  the  authority  for  entering iii,  216 

Nothing  can  be  included  in  the  judgment  not  embraced  in  the  de- 
cision   , iii,  216, 220 

Decision  must  contain  statement  of  facts  found  and  conclusions  of 

law  separately iii,  216 

AU  material  facts  should  be  found iii,  216 

Form  of  decision iii,  216 

Judge  must  himself  render  the  decision iii,  217 

Judge  cannot  render  decision  subject  to  opinion  of  general  term . ,  iii,  217 

Conclusiveness  of  decision iii  217, 218 

Within  what  time  the  decision  must  be  rendered iii,  218 

Proceedings  where  decision  is  unreasonably  delayed iii,  218 

Statement  of  facts  found  ....'. iii,  218 

Facts  cannot  be  implied  from  conclusions  of  law iii,  218 

Presumptions  as  to  facts  not  found iii,  218 

Fact  found  without  evidence  to  sustain  it,  an  error  of  law iii,  219 

Statement  of  conclusions  of  law iii,  219 

Preparing  and  settling  decision iii,  219 

By  whom  decision  may  be  drawn  up iii,  219 

Defeated  party  not  entitled  to  be  present  when  decision  is  drawn 

up    iii,  219 

Filing  of  decision iii,  219 

The  judgment,  what  to  contain iii,  220 

Judgment,  when  entered iii,  220 

Judge  may  reserve  cause  for  judgment iii,  220 

Final  heai'ing iii,  221 

Objections  and  exceptions  to  rulings iii,  221 

Correcting  findings  of  fact iii,  221 

Requesting  judge  to  find  facts iii,  221 

Proceedings  where  judge  fails  to  find  %s  requested iii,  221 

Judgment  entered  on  decision  cannot  be  set  aside  at  special  term . .  iii,  222 

When  motion  for  new  trial  may  be  made  at  general  term iii,  222 

Exceptions  to  decision  (See  Exceptions) iii,  222 

When  exceptions  to  decision  may  be  taken iii,  222 

Nature  of  the  exceptions  to  the  decision iii,  222 

Exceptions  to  findings  of  fact  unavaiUng iii,  223 

How  exceptions  must  be  taken iii,  223 

Case  or  exceptions  for  a  review  upon  the  evidence iii,  223 

Service  of  the  exceptions - i",  223 

Extending  time  to  make  case  or  exceptions iii,  223,  224 

Questions  of  fact,  how  reviewed iii,  224 

Questions  of  law,  how  reviewed iii,  224 

Waiver  of  exceptions |i|)  224 

Entry  of  judgment "'>  225,  707 

Final  hearing "'>  225 
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Mode  of  entering  judgment iii,  225,  708 

Appeal iii,  225 

Appeal  the  only  mode  of  obtaining  a  review  of  decision  directing 

final  judgment iii,  225 

Eeyiew  of  interlocutory  decision  by  motion  for  new  trial iii,  226 

Case  must  contain  finding  of  facts iii,  226 

Presumptions  of  law  in  favor  of  decision iii,  226 

TRIAL  OP  ISSUES  OF  LAW  : 

Preparation  foe  trial iii,  227 

Bringing  on  the  trial iii,  227 

At  what  term  and  place  an  issue  of  law  may  be  tried iii,  227 

Before  what  court  the  trial  must  be  had iii,  227 

Notice  of iii,  227 

Furnishing  copies  of  pleadings  and  points iii,  228 

Filing  note  of  issue iii,  228 

But   one  notice  of  trial  or   one   note  of  issue  required  in  first 

judicial  district iii,  229 

Trial  or  argument iii,  229 

Proceedings  on  trial iii,  229 

What  papers  must  be  furnished  on  the  trial iii,  229 

Statement  of  facts  must  be  prefixed  to  points iii,  229 

Opening  argument  by  party  demurring iii,  229 

Reply iii,  229 

Closing  the  argument iii,  229 

General  practice  on  the  argument iii,  229 

The  decision  or  judgment iii,  230 

The  decision,  how  rendered iii,  230 

Form  of  the  decision iii,  230 

Withdrawing  demurrer iii,  230 

When  a  party  will  be  allowed  to  plead  over  when  the  demurrer  is 

overruled iii,  231 

Leave  to  amend  upon  allowance  of  demurrer iii,  231 

Dividing  action  where  demurrer  is  allowed  for  misjoinder  of  causes 

of  action .•i iii,  231 

Both  parties  may  be  allowed  to  amend  on  overruling  demurrer. . .  iii,  232 

Filing  decision iii,  232 

Service  of  copy  of  decision iii,  232 

Trial  where  there  are  both  issues  of  fact  and  of  law iii,  232 

No  exceptions  proper  to  decision  on  issue  of  law iii,  232 

Proceedings  after  decision iii,  232 

Precautionary  measures  of  prevailing  party iii,  232 

Precautionary  measures  on  part  of  defeated  party iii,  233 

Effect  of  pleading  over  on  prior  issues iii,  233 

Effect  of  failure  to  plead  over iii,  233 

Judgment,  where  answer  demurred  to  is  sufiScient  and  a  bar  to  the 

action iii,  233 

Judgment  for  costs iii,  233 

Assessing  damages  or  further  application  to  court iii,  233 

Trial  of  issues  of  fact iii,  234 
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Trial  of  issues  of  law  usually  postpones  trial  of  issues  of  fact iii,  234 

Framing  issues  of  fact  on  overruling  demurrer iii,  234 

When  final  judgment  may  be  entered  on  issue  of  law,  while  issue 

of  fact  is  pending , iii,  234 

What  issues  have  preference  on  the  calendar iii,  235 

Taxing  costs iii,  235 

What  costs  allowed  when  demurrer  is  sustained iii,  235 

What  costs  allowed  when  demurrer  is  overruled iii,  235 

What  terms  may  be  imposed  as  a  condition  of  amending  or  plead- 
ing over iii,  236 

Costs,  where  there  are  several  defendants iii,  236 

Entering  judgment iii,  236,  709 

Appeal  to  general  term iii,  236 

Appeal  to  the  court  of  appeals iii,  236 

TEIAL,  WHERE  TO  BE  HAD  : 

In  what  court  or  place  plaintiff  must  sue i,  181 

Actions  for  real  property i,  181 

Action  to  determine  right  to  real  property i,  181. 

Actions  for  injuries  to  real  property i,  182i 

Actions  for  partition i,  182 

Actions  for  foreclosure i,  182 

Distrained  property i,  183 

Actions  for  penalty  or  forfeiture i,  183 

Actions  against  public  officers i,  183 

When  trial  must  be  where  parties  reside i,  184 

Trial,  where  non-residents i,  185 

Jurisdictional  limitations  as  to  courts i,  185 

Jurisdiction  as  to  subject-matter i,  185 

As  to  amount i,  186 

What  objection  to  jurisdiction  cannot  be  waived i,  186 

Statutory  limitations  as  to  place i,  187 

Plaintiff's  right  to  choice  of  place i,  187 

Actions  for  penalty  for  offense  committed  on  lake  or  river i,  187 

Where  parties  reside  in  different  counties i,  187 

Where  both  parties  are  non-residents i,  188 

When  lands  out  of  State  are  subject  of  action i,  188 

Considerations  in  determining  choice  of  place i,  188 

TEIEES: 

Formerly  appointed  to  try  challenges  to  the  favor iii,  109 

Oath  of iii,  HO 

Trial  by iii,  HO 

Nojlonger  appointed iii,  HO 

TEOVER: 

Who  defendants  in  action  for i,  131 

Arrest  in  actions  of i,  608 

Injuring,  taking,  detaining  or  converting  personal  property i,  615 

When  ground  of  arrest i,  615 

Does  not  lie  against  sheriff,  for  taking  goods  in  replevin i,  738 
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Proof  necessary  to  maintain i|  28 

Action  for,  when  brought i,  57 

Attachment  may  issue  in  action  of ii,  131 

TEUST: 

Actions  relating  to,  when  to  be  brought i,  66 

TRUSTS  : 

Enforcement  of vi,  182 

TRUSTEE : 

Trustees  of  express  trust,  actions  by i,  105 

Who  are  trustees  of  express  trust i,  105 

Trustee  and  cestui  que  trust,  joinder  as  plaintiff i,  116 

Trustee  may  defend  without  joining  cestui  que  trust i,  138 

Action  for  penalty  for  not  filing  report i,  57 

May  be  restrained  from  misapplying  trust  estate ii,  47 

Insolvency  of,  a  ground  for  injunction ii,  57 

Insolvency  of,  a  ground  for  receivership ii,  205 

Danger  to  trust  estate  a  sole  ground  of  interference  with ii,  222 

Cannot  be  receivers  of  trust  estate  when  others  can  be  procured. .  ii,  225 

When  receivers  can  receive  no  compensation ii,  225 

When  required  to  file  security  for  costs ii,  567 

Costs  in  actions  by  or  against iii,  479 

Who  are iii,  530 

When  charged  with  costs iii,  530 

How  charged  with  costs' iii,  532 

Of  absconding  debtor  may  redeem iv,  97 

Of  infant  may  maintain  partition v,  26 

Religious  society,  powers  of v,  331 

TEUST  ESTATE : 

Liable  to  debts,  judgments,  decrees,  executions  and  attachments 

against  cestui  que  trust iv,  37 

Cannot  be  reached  by  supplementary  proceedings iv,  168 

Judgment,  how  enforced  against iv,  207 

u. 

UNAUTHOEIZED : 

Unauthorized  pleadings ii,  478 

What  are  unauthorized  pleadings ii,  478 

Eemedy  against  unauthorized  pleadings ii,  478 

UNOEETAINTT : 

In  pleadins ii,  408, 409,  485 

Wliat  pleadings  are  uncertain ii,  385 

Eemedy  against ii,  409,  486 

By  motion  to  make  definite  and  certain ; ii,  486 

By  demand  of  copy  account,  or  bill  of  particulars ii,  486 

Proceedings  to  obtain  remedy  against ii,  487 

Proceedings  on  obtaining  remedy  against ii,  487 

UNCONSCIONABLE  DEFENSES: 

May  be  set  up  in  the  answer  by  amendment iv,  647,  652,  661 
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CTNDERTAKING :  rot.      paqe. 

On  appeal,  leave  to  sue i^  197 

Action  on  replevin  undertaking iy  732 

Given  hj  defendant  in  replevin i,  735 

Undertaking  to  discharge  from  arrest i,  668 

On  obtaining  injunction li,  87 

Securities  on,  v?hen  required ,  ii,  89 

Must  be  proved  or  acknowledged ii,  89 

Approval  of ii,  93 

Piling  of ,  ii,  93 

Defective ii,  93 

Liability  of  sureties  on ii,  93 

Action  on ii,  125 

On  issuing  attacbment ii,  151 

Sureties  on ii,  151 

Justification  and  filing ii,  153 

Liability  of  plaintiff,  and  sureties  on ii,  153 

On  obtaining  discharge  of  attachment. ii,  188 

To  sheriff  to  enable  plaintiff  to  prosecute  actions  for  collection  of 

demands  due  judgment  debtor ii,  193 

Court  may  gr^nt  amendment  of iv,  678 

May  be  filed  nunc  pro  tunc iv,  678 

On  obtaining  order  of  arrest  amendable iv,  678 

Amount  of  undertaking  on  appeal  may  be  amended iv,  679 

Approval  of  undertaking  may  be  added  by  amendment iv,  679 

Amendment  of  justification  of iv,  679 

Written  consent  of  sureties  necessary  on iv,  679 

Filing  of iv,  227,275,625 

Filing  undertaking  of  appeal  nunc  pro  tunc iv,  679 

What  undertakings  must  be  filed - iv,  625 

When  filed iv,  625 

By  whom  filed iv,  625 

To  stay  proceedings  on  appeal iv,  225,  271,  298,  403 

Form  and  contents  of iv,  225,  299 

Eenewal  of i^,  299 

Action  on i'^i  301 

Approval  of i^i  274 

Service  of • i^.  274 

Justification  of  sureties iv,  226,  274 

Kemedy  against  defective iv,  228 

UNIFORMITY: 

Attained  as  far  as  practicable h  29 

When  not  practicable  or  desirable i,  30 

UNION  OF  LAW  AND  EQUITY: 

Mode  of  uniting  the  two  systems i,  26 

How  viewed  in  United  States  courts i,  28 

Joinder  of  actions,  legal  or  equitable i,  29,  30,  31 

UNITED  STATES  CIRCUIT  COURT: 

Adopts  State  practice h  28 

Vol.  VI.— 133 
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UNITED  STATES  CIECUIT  COURT  —  ConUnued. 
Organization  of 

Judges  and  circuits 

Officers  

Terms  of  court 

Jurisdiction  of 

Original  jurisdiction 

Appellate  jurisdiction 

By  removal  of  causes 

By  mandamus 

Eemoval  of  causes  from  State  court  into 

(See  Removal  of  Causes.) 

UNITED  STATES  DISTRICT  COURT: 

Organization  of 

Judges 

Officers  

Jurisdiction  of 

Original  jurisdiction 

In  admiralty 

Over  marine  torts 

Maritime  contracts 

Concurrent  jurisdiction 

Of  actions  by  and  against  consuls 

To  grant  vrrit  of  injunction 

Proceedings  in  bankruptcy 

Haheas  corpus 

UNITED  STATES  SUPREME  COURT: 

Organization  of 

Its  civil  jurisdiction 

Its  concurrent  jurisdiction 

UNKNOWN  PARTIES: 

Unknown  defendants,  how  sued '. .... 

How  named  in  summons 

Service  of  summons  on 

Service  by  publication 

How  named  in  affidavit  for  order  of  arrest 

How  named  in  order  of  arrest 

Care  in  making  arrest  of 

In  partition 

In  partition,  how  proceeded  against 

Owners  in  partition,  shares  how  disposed  of 

UNREASONABLE  DEFENSE: 

Liability  of  defendant  for  interposing 

USAGE: 

Usage  as  part  of  practice 

As  the  origin  of  law 

USURPATION: 

By  corporation  of  rights  not  granted  by  charter  may  be  restrained, 

By  individuals  of  corporate  rights  may  be  restrained 


VOL. 

i; 
i, 
i, 
J. 
i, 
h 
i. 
i. 
i, 
i. 


PAGE. 

260 
260 
260 
261 
261 
261 
262 
262 
262 
266 


263 
263 
263 
263 
263 
263 
263 
264 
264 
264 
264 
265 
265 

257 
258 
259 

128 
469 
535 
517 
640 
651 
656 
32 
47 
113 

493 

465 


i,2,3,  4 


ii,  55,  56 
ii,    56 


V, 
V, 
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USURPATION  OF  OFFICE:                                                            vol.  page. 

When  arrest  allowed  for i,  '     631 

USURY: 

Actions  to  recover  money  paid,  v?hen  to  be  brought i,  63 

Pledge  for  u.surious  debt  void ■. i,  617 

Arrest  for  retaining  pledge  for i,  617 

Right  of  action  for,  cannot  be  assigned.  ...^ i,  95 

When  injunction  may  issue  in  action  to  recover  back  usurious 

notes ii,  59 

May  be  set  up  as  a  defense  by  amendment iv,  661,  664,  668 


V. 

VACANCIES  IN  OFFICE: 

In  office  of  judge,  how  filled 

In  office  of  judge  of  court  of  appeals , 

In  office  of  supreme  court  judge , 

In  sheriff's  office 

In  office  of  judge  of  superior  court  New  York  city  , 

In  clerk's  office 

In  office  of  judge  of  common  pleas  of  New  York  . 

In  office  of  judge  of  superior  court  of  Buffalo 

In  office  of  judge  of  city  court  of  Brooklyn 

In  office  of  county  judge 

In  office  of  surrogate 


231 
280 
294 
349 
325 
252 
338 
349 
372 
383 
408 


VACATING: 

Injunctions,  when  proper ii,  113 

Notice  of  motion  for  order  vacating  injunction ii,  113 

Motion  to  vacate,  when,  where  and  how  made ii,  114 

Motion  to  vacate  has  precedence  over  other  motions ii,  119 

Grounds  of ii,  115 

Opposing  motion  to  vacate  injunction ii,  116 

Affidavits  on  motion  to  vacate ii,  117, 118 

Practice  on  motion  to  vacate iii  118 

Order  vacating  injunction ii,  119 

Costs  on  vacating  injunction ii,  119 

Appeal  from  order  vacating  injunction ii,  120 

Order  appointing  receiver ii,  265 

Discontinuance  vacates  provisional  remedies ii,  607 

Attachment  for  irregularity ■  ij,  182 

Affidavit  in  support  of  motion  to  vacate ii, 

Affidavit  in  opposition  to  motion  to  vacate ii, 

Motion  to  vacate,  when  made ii, 

What  interest  moving  party  must  possess ii,  184 

When  motion  to  vacate  may  be  made  ex  por^e ii,  185 

Order  vacating  attachment li,  186 

Attachment,  when  impro vidently  issued ii,  186 

(See  DiscJiarge  of  Attachment.) 


182 
183 
183 
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Y AC  A'HTNG— Continued.  vol. 

Order  for  a  discovery ii, 

DiscoTwry,  when  and  how  vacated li, 

Order  for  an  inspection  of  books,  etc ii, 

Stay  of  proceedings ii, 

Costs  for  vacating  judgment iii, 

Costs  on  vacating  inquest iii. 

Judgments iii, 

VACATING-  JUDGMENT: 

In  ejectment v, 

VACATING  ORDER  OF  ARREST  OR  REDUCING  BAIL: 

At  what  time  this  may  be  done 

General  practice  on  the  motion 

Motion  on  plaintiff's  papers 

Affidavits  on  motion 

Renewing  motion  to  vacate 

Merits  not  tried  on  the  motion 

When  the  motion  will  be  granted 

When  the  motion  will  be  denied 

Conditions  imposed  on  vacating  order 

Lunatic  defendant 

Reducing  bail 

Appeal  from  order 

False  imprisonment 

Delivery  of  papers  to  plaintiff's  attorney 

Filing  paj)ers  with  clerk 

Order  of  arrest,  to  justify  arrest  on  execution 

VACATING  ORDERS: 

lb;  parte  orders,  how  vacated 

Orders  on  notice,  how  vacated 

Void  orders,  how  vacated 

Leave  to  move,  when  necessary 

VALUE: 

Allegations  of,  when  material 

In  actions  for  goods  sold  or  services  rendered , 

Allegations  of,  when  mere  matter  of  form 

True  value  need  not  be  alleged 

Not  a  subject  of  issue 

When  and  where  not  a  subject  of  denial 


VARIANCE: 

Between  summons  and  complaint 

Between  bill  of  particulars  and  proof 

Between  snmmons  and  complaint 

As  to  venue 

As  to  parties 

As  to  nature  of  the  action 

Effect  of   variance   between   pleadings   and  proof  under  former 
practice 


FAOE. 

550 
550 
554 
635 
515 
515 
730 

16 


695 

*J 

696 

h 

697 

698 

i, 

699 

it 

700 

h 

700 

h 

702 

702 

703 

703 

704 

705 

706 

h 

706 

h 

706 

iv^, 

612 

iv. 

612 

iv, 

612 

iv, 

612 

". 

319 

ii. 

319 

ii, 

T  319 

ii, 

319 

ii. 

319 

ii, 

417 

i, 

480 

ii, 

352 

ii, 

371 

ii, 

371 

ii. 

371 

ii. 

372 

165 
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VARIANCE  —  Continued.                                                                      vol.  page. 
Variance  not  material,  unless  it  has  misled  the  adverse  party  to  his 

prejudice iii,  165,  166,  277 

What  is  not  a  variance  but  a  failure  of  proof iji,  166 

Material  and  immaterial  variances iii,  166 

Amendment  of  pleadings  to  cure iii,  167 

Disregarding  variance  on  reference iii,  277,  297 

Between  sheriffs  deed  and  certificate  of  sale iv,  87 

Between  summons  and  complaint iv,  649 

Between  pleadings  and  proof iv,  664,  692 

Immaterial  variances  may  be  amended  or  disregarded iv,  692 

Examples  of  'immaterial  variances iv,  692-695 

Material  variances,  what  are iv,  695 

What  is  not  a  variance  but  failure  of  proof , iv,  696 

VENDORS : 

When  receiver  will  be  appointed  in  action  between  vendors  and 

purchasers ii,  205 

(See  Place  of  Trial.) 

VENUE  (See  Trial,  where  to  he  had) : 

Must  be  laid  in  complaint ii,  370 

Change  of ii,  409,  623 

Costs,  on  motion  to  change iii,  510 

Of  affidavits .' iv,  580 

Motion  to  change,  when  made iv,  594 

VERDICT: 

May  be  received  on  Sunday,  but  no  judgment  on i,  228 

,  How  proved ii,  645 

When  the  court  may  direct  a  verdict  for  either  party iii,  181 

Effect  of  moving  for  a  nonsuit  upon  the  right  to  divert iii,  181 

Deliberation  of  jury  upon iii,  184 

Court  may  endeavor  to  persuade  jury  to  agree  upon iii,  185 

Mode  of  determining iii,  185 

Invalid,  if  decided  by  lot iii,  186 

Assessing  damages  by  general  average  invalidates  verdict iii,  186 

Time  during  which  jury  may  be  kept  together  to  deliberate  on. . .  iii,  186 

When  separation  of  jury  will  vitiate iii,  186 

What  misconduct  on  part  of  jury  will  vitiate iii,  187 

Affidavit  of  juror  will  not  be  received  to  impeach iii,  188 

Proceedings  where  jury  cannot  agree  upon iii,  188 

General  verdict iii,  188 

General  verdict  defined iii,  188 

When  form  of  verdict  discretionary  with  jury iii,  188 

When  a  general  verdict  will  be  proper  in  replevin iii,  188,  192 

Requisites  of  a  general  verdict iii,  189 

Where  there  are  several  issues iii,  189 

When  jury  must  assess  the  amount  of  the  recovery iii,  189 

Verdict  must  not  be  evasive  or  argumentative iii,  189 

When  jury  may  not  assess  separate  damages iii,  189 

Court  may  instruct  jury  to  find  upon  particular  questions  of  fact,  iii,  188,  190 
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Special  findings  control  general  verdict iii,  188, 190, 193 

Where  special  findings  accompany  verdict,  clerk  cannot  enter iii,         190 

General  verdict  good,  notwithstanding  failure  to  find  specia:lly  as 

directed iii,          190 

Filing  and  entering  answers  to  questions  submitted  to  jury iii,         191 

"What  damages  may  be  included  in iii,         191 

When  interest  on  demand  may  be  included  in iii,         191 

Oral  verdict  usually  rendered iii,         192 

Sealed  verdict,  when  proper iii,         192 

Sealed  verdict  no  more  conclusive  than  oral iii,         192 

How  rendered  a  nullity .'....  iii,          192 

Rendition  of iii,  192,  193 

Verdict  when  pronounced  may  be  corrected,  if  not  recorded  ....  iii,         193 

When  court  may  send  jury  back  to  reconsider iii,         193 

When  the  court  may  correct iii,         193 

Polling  jury  after iii,         193 

Entry  of iii,         194 

Conclusiveness  of iii,         194 

Verdict  unsupported  by  evidence  may  be  set  aside iii,         195 

Assignment  of  verdict  by  prevailing  party iii,         195 

Judgment  cannot  be  set  off  against iii,         195 

Setting  aside iii,         195 

Errors  cured  by iii,         195 

Special  verdict iii,        195 

Special  verdict  defined iii,  195,  564- 

Mixed  verdict  substantially  a  special  verdict iii,         195 

When  the  court  may  require  a  special  verdict iii,         195 

Requisites  of  a  special  verdict iii,         196 

Special  verdict,  how  and  when  prepared iii,         196 

Settlement  o£  special  verdict iii,         196 

Verdict,  when  settled,  must  be  filed  and  entered iii,         197 

Amendment  of  verdict iii,         197 

Stay  of  proceedings iii,         197 

Motion  for  judgment  on  special  verdict iii,  198,  564 

Where  motion  for  judgment  must  be  made iii,         565 

Notice  of  motion iii,  198,  565 

Service  of  papers iii,  198,  565 

Placing  cause  on  calendar iii,         565 

Argument  of  motion : .  iii,         198 

Order  on  motion  for  judgment,  and  its  entry . .  .■ iii,  198,  565 

Order  may  be  for  judgment  or  new  trial iii,         198 

Entry  of  judgment iii,          198 

Verdict  subject  to  opinion  of  court  at  general  term iii,         198 

When  such  verdict  may  be  given iii,  198,  567 

Cannot  be  ordered  where  a  single  fact  is  in  dispute iii,         199 

Cannot  be  ordered  where  exceptions  have  been  taken iii,         199 

No  exception  necessary  to  review  order  improperly  directing  ver- 
dict, subject  to  opinion  of  court iii,         568 

Form  of  such  verdict iii,         199 
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Application  for  judgment  on  verdict,  subject  to  opinion iii,  567 

(See  Judgment.) 

Terdict  in  equity  cases iii,  201 

Verdict  on  feigned  and  awarded  issues iii,  202 

Verdict  against  law  and  evidence  a  ground  for  new  trial iii,  403 

Verdict  contrary  to  charge  a  ground  for  new  trial iii,  405 

Judgment  on iii,  706 

Duty  of  general  term  to  set  aside  verdict  against  evidence iv,  297 

Amount  of,  as  affecting  question  of  costs iv,  512 

May  be  set  aside  for  want  of  notice  of  trial iv,  630 

Amendment  of , iv,  679,  681 

Eelinquishing  verdict  as  a  condition  of  amendment iv,  686 

In  ejectment v,  13 

In  ejectment,  joint  possession  v,  13 

In  ejectment,  several  and  distinct v,  13 

In  ejectment,  when  for  all  the  plaintiffs v,  13 

In  ejectment,  one  or  more  of  plaintiffs v,  14 

In  ejectment,  against  what  defendants v,  14 

In  ejectment,  as  to  premises,  or  interest,  etc v,  14 

In  ejectment,  as  to  plaintiff's  estate v,  15 

In  ejectment,  when  plaintiffs'  title  has  expired v,  15 

VERIFICATION  (See  Pleadings) : 

When  veeifigation  is  requieed ii,  335 

Teriflcation  of  the  complaint  always  optional ii,  335 

Verification  of  subsequent  pleadings ii,  335 

Wlien  verification  of  an  answer  is  optional ii,  335 

When  verification  mat  be  omitted ii,  33o 

General  rule ">  335 

When  an  admission  of  a  pleading  would  render  a  party  liable 

to  prosecution  for  felony ii,  336 

When  a  party  would  be  privileged  as  a  witness  from  testifying  ii,  336 

General  rule ij,  336 

Application  of  rule i'l  337 

Excuse  for  omission i',  3o7 

Effect  of  omission  in  general ii,  338 

Mode  of '''  338 

Who  may  verify  a  pleading i',  338 

General  rule ^^'  338 

In  case  of  several  parties ",  338 

Form  of !''  ^^^ 

Porm  given  by  Code "i  339 

How  far  the  form  should  be  followed ii,  339 

Specifying  the  form  of  allegations  in  pleading ii,  340 

By  agent,  officer  or  guardian ",  340 

When  verification  by  agent  or  attorney  allowable ii,  340 

Character  of  the  agency ^^  341 

Requisites  of  verification  by  agent :  i'.  341 

By  guardian '};  ^*^ 

By  offtcer  of  corporation ",  342 
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PeOOEEDIUGS  when  yEEIFICATION  IS   DEFECTIVE if,  343 

When  Terifleation  of  coiuplaint  is  defective ii,  343 

When  answer  is  defectively  verified ii,  343 

When  reply  is  defectively  verified ii,  343 

Waiver  of  defects  in ii,  344 

Of  copy  account ii,  346 

Objection  to  want  of,  in  answer ii,  434 

Of  petition  for  a  discovery ii,  545 

Of  petition iv,  684 

Amendment  of iv,  624 

VESSELS : 

Sale  of,  when  ordered  by  court ii,  59 

Sailing  o^  when  enjoined ii,  59 

Sailing  of,  when  not  enjoined  .• ii,  75 

Sale  of,  under  attachment ii,  168 

Attachment  of  goods  on  board  of ii,  168 

Proceedings  on  claim  by  third  person  of  interest  in,  attached ii,  172 

VIDELIGET: 

Matters,  how  pleaded  under ii,  287 

VIEW: 

Writ  of,  suspended iii,  123 

Leave  to  make  survey  of  real  property iii,  123 

Delivery  of  description  of  premises  ordered  in  lieu  of iii,  123 

Under  English  practice iii,  124 

VOLENTI  NON  FIT  INJURIA  : 

When  it  bars  right  to  complaint i,  33 

VOLUNTAET  PROMISE : 

Is  necessary  to  revive  debt i,  64 

VOLUNTARY  RETURN : 

By  justice iv,  449 

VOTERS : 

Not  liable  to  arrest  on  election  days 1,  699 

w. 

WAIVER: 

What  waived  by  appearance i,  606, 662 

When  a  party  may  waive  exemption  from  arrest i,  604 

Waiver  of  right  to  arrest,  by  joinder  of  causes  of  action i,  605 

Of  right  to  a  discharge  in  ne  exeat ii,  283 

Of  defects  in  verification ii,  344 

Waiving  contract  and  suing  on  tort ii,  357 

Waiving  tort  and  suing  on  contract ii,  369 

Of  objections  to  admission  of  evidence  by  omission  to  demur  ....  ii,  460 

Of  right  to  dismissal  of  complaint  by  laches ii,  612 

Of  objections  and  exceptions iii,  207,  224 

Of  jury  trial iii,  213 

Of  irregularities  in  proceedings  to  obtain  a  reference iii,  269 

Of  exemption  of  chattels  from  execution iv,  46 
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Of  title iVj  81 

Of  evidence  of  right  to  redeem iv  105 

Of  appeal jy^  215 

Of  irregularities  in  process  of  contempt iv  195 

Of  security  for  costs  on  appeal iv  224 

Of  exceptions jv  248 

Of  service  of  papers jv  623 

Of  objections  to  irregularities iv  634 

What  constitutes iv  634 

What  may  be  vyaived iv,  634 

By  taking  subsequent  steps iv  634 

What  is  v^aived  by  appearance iv,  634,  636 

By  consent iv,  635 

No  waiver  without  knowledge iv,  635 

Burden  of  proof  of  want  of  knowledge iv,  635 

No  waiver  where  proceedings  are  a  nullity iv,  636 

WAIVING: 

Statute  of  limitations  by  not  pleading   i,  65 

Of  jurisdiction i,  45 

Objection  as  to  place  of  trial i,  187 

Objection  as  to  misnomer i,  473 

Of  objection  as  to  variance  between  summons  and  complaint i,  480 

Of  defects  in  affidavits  to  procure  arrest i,  645 

WAK: 

Its  effect  on  courts  and  remedies i,  53 

Its  effect  upon  aliens i,  53 

Aliens  cannot  sue  in  time  of  war i,  107 

Its  effect  in  closing  courts i,  53 

WARRANT : 

Of  attachment ii,  154 

(See  Attachment) 
May  issue  to  compel  attendance  of  party  or  witness  to  be  ex- 
amined before  trial ii,  665,  714 

For  arrest  of  judgment  debtor  in  supplementary  proceedings. ..  iv,  143 

In  what  cases  granted iv,  143 

Affidavit  to  obtain iv,  143 

By  whom  issued iv,  144 

Contents  of |v,  145 

Proceedings  on  arrest  of  debtor iv,  145 

WASTE : 

Action  of,  abolished  by  the  Code ii,  16 

When  an  injunction  will  be  granted  to  stay ii,  16,    17 

Who  may  restrain  acts  of I'j  61 

Against  whom  injunction  may  issue  to  stay ii,  61 

Action  under  Revised  Statutes  v,  269 

Nature  and  object  of  old  action  of v,  269 

Upon  what  founded v,  269 

Vol.  YI.— 134 
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WASTE  —  Continued.                                                                                vot.  page. 

When  party  entitled  to  remedy v,  269 

Entitled  to  recover  what v,  269 

Action,  how  commenced t,  269 

By  whom  action  maintainable v,  269 

At  common  law v,  269 

Under  Revised  Statutes v,  269, 270 

Reversioner  may  recover v,  270 

Judgment  creditor  cannot  maintain v,  270 

Against  whom  action  lies v,  270 

At  commmon  law v,  270 

Under  Revised  Statutes v,  270 

By  landlord  against  tenant  v,  270,  271 

By  tenant  in  common  against  co-tenant - v,  270 

What  acts  constitute  waste v,  271 

Cutting  of  timber v,  271 

Evidence  as  to  waste v,  271 

Felling  trees  for  cultivation,  not  waste v,  271, 272 

Preservation  of  trees  for  buildings,  etc v,  272 

Use  of  lands  sold  under  execution v,  272 

*     Action  for  waste  provided  et  Code v,  272 

Old  form  of  action,  how  far  abolished v,  272 

Provisions  of  Revised  Statutes  applicable-. v,  272 

Technical  action  of  waste  abolished v,  272 

Forms  of  pleading  under  Code,  now  govern v,  273 

Treble  damages,  right  to,  unimpaired v,  273 

Action,  how  commenced v,  273 

By  service  of  summons  and  complaint v,  273 

Pleadings  in  action  v,  273 

Plaintiff  must  aver  all  that  was  formerly  requisite v,  273 

Rules  of  Code  applicable v,  273 

Complaint,  averments  in  v,  273 

Parties  to  action v,  273 

Plaintiffs,  joinder  of v,  273,  274 

Defendants v,  274 

Injunction v,  274 

Granted  where  injury  irreparable v,  274 

Trial v,  274 

Issue,  how  tried v,  274 

Jury  to  assess  damages v,  274 

Evidence  on  trial v,  274 

Judgment v,  274 

For  what  may  be  rendered v,  274 

Judgment  for  place  wasted,  when v,  274 

Judgment  for  treble  damages v,  274,  275 

Measure  of  damages v,  275 

Judgment  of  forfeiture  and  eviction v,  275 

Facts  to  sustain  such  judgment v,  275 

Judgment,  how  enforced v,  275 
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WATEE-COURSE:                                                                                 vol.  page. 

Plaintiffs  in  action  for  injury  to j  m 

Obstruction  of,  may  be  restrained  by  injunction ii  23 

Principles  relating  to  the  use  of ji  23 

Special  damage  not  necessary  to  maintain  action  for  obstructing. .  ii,  24 

Pollution  of,  may  be  restrained ii  20     24 

Contract  rights  respecting,  protected  by  injunction ii  28 

Principles  upon  which  equitable  relief  is  granted  concerning ii,  28 

WEARING  APPAREL: 

Exempt  from  -execution iy  43 

WHARVES: 

Riparian  owner  has  no  peculiar  rights  respecting ii  41 

Remedy  against  abuse  of  wharf  privileges ii  41 

Conflicting  rights  of  ow^ners  of  wharf  and  ferry  property ii,  41 

When  rights  of  pier  owners  will  be  protected  by  injunction ii,  41 

WINDOWS : 

When  obstruction  of,  may  be  restrained ii,  22 

May  proceed  under  Code  or  Revised  Statutes  for  dower v,  155 

May  maintain  ejectment v,  3,     5 

WIFE: 

As  tenant  in  common,  may  maintain  partition v,  31 

As  plaintiff  in  partition v,  40,    41 

WILLS: 

When  receiver  appointed  in  actions  to  obtain  construction  of ii,  209 

How  proved ii,  649 

Record  of  a  will  only  prima  facie  evidence  of  its  authenticity. ...  ii,  649 

Dated  thirty  years  previous,  when  read  without  further  proof. ...  ii,  650 

Proof  of  lost  wills  by  parol ii,  650 

Order  of  proof  of  sealed  instruments ii,  650 

Costs  in  actions  for  constuction  of iii,  480 

Extra  allowance  in  actions  for  adjudication  on iii,  491,  493 

WITNESSES: 

When  exempt  from  arrest ■. i,  597-599 

Attendance  of,  how  secured i,  86 

Residence  of,  as  to  choice  of  place  of  trial i,  189 

Duty  of  attorney  in  subpoenaing i,  240 

Perpetuating  evidence  of i,  240 

Changing  place  of  trial  for  convenience  of i,  584 

When  exempt  from  service  of  summons i,  515 

Changing  place  of  trial  for  convenience  of ii,  625 

Who  mat  be ii,  655 

How  far  the  Code  has  changed  old  rules  as  to  the  competency  of,  ii,  655 

Party  in  interest  may  be  a  witness ii,  655 

Party  to  action  may  be  a  witness ii,  655 

Exception  to  rule  allowing  party  to  be  a  witness ii,  655 

Party  to  action  placed  on  equality  with  other  witnesses,  and  is 

subject  to  same  rules ii,  656 
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WITNESSES  —  Continued.                                                                   vol.  page. 
Husband  and  wife  coald  not  be  witnesses  for  or  against  each  other 

at  common  law ii,  656 

Husband  and  wife  competent  witnesses  for  or  against  each  other 

under  the  Code ii,  656 

Confidential  communications  between  husband  and  wife  need  not 

be  disclosed ii,  656 

Husband  and  wife,  when  parties  to  action,  subject  to  the  same 

rules  of  examination  as  other  witnesses ii,  656 

Married  man  may  be  compelled  to  answer  questions  that  will  sub- 
ject him  to  an  action  for  divorce ii,  656 

Persons  absolutely  disqualified  as  witnesses ii,  657 

Convicted  felon  cannot  testify  unless  pardoned ii,  657 

Witnesses  who  have  been  convicted  of  perjury  cannot  be  made 

competent  by  pardon ii,  657 

Conviction  for  petit  larceny  does  not  disqualify ii,  657 

Conviction  must  be  proved  by  record ii,  657 

Term  "  felony,"  how  construed ii,  657 

Persons  of  unsound  mind  absolutely  disqualified ii,  657 

How  far  intoxication  will  disqualify ii,  658 

Deaf  and  dumb  persons,  when  competent ii,  658 

Infants  ignorant  of  the  nature  of  an  oath,  as ii,  658 

Competency  of  infants,  a  question  for  discretion  of  the  court  ....  ii,  658 

Infant  fourteen  years  of  age  presumed  competent ii,  658 

Infants  under  fourteen  years  of  age  may  be  examined  touching 

their  understanding  of  the  nature  of  an  oath ii,  658 

Persons  disqualified  in  certain  cases ii,  658 

Attorneys  not  allowed  to  disclose  confidential  communications. . .  ii,  65.8 
Physicians  not  allowed  to  disclose  information  of  a  professional 

nature ii,  659 

Communications  in  respect  to  abortion  not  privileged ii,  659 

Nature  of  disease  may  be  disclosed  by  physician  in  an  action  for 

his  fees ii,  659 

Ministers  of  the  gospel  not  allowed  to  disclose  confession  made  to 

them  in  their  professional  character ii,  859 

In  wliat  cases  a  witness  may  be  examined  conditionally ii,  660 

At  what  stage  of  the  action  a  witness  may  be  examined  condi- 
tionally   , ii,  660 

Procuring  attendance  or ii,  717 

When  witnesses  may  be  compelled  to  attend  trial ii,  717 

Importance  of  placing  witnesses  under  a  legal  obligation  to  attend,  ii,  717 
Party  present  by  consent  cannot  be  compelled  to  be  sworn,  unless 

duly  subpoenaed,  etc ii,  717 

Process  and  proceedings  to  compel  attendance  at  trial ii,  717 

Service  of  subpoena,  the  mode  of  procuring  attendance  of ii,  717 

Porm  and  nature  of  the  subpoena ii,  717,  720 

Subpoena  inoperative  beyond  territorial  jurisdiction  of  court ii,  718 

Attendance  of  witness  while  out  of  State  cannot  be  compelled. . .  ii,  718 

Non-resident  may  be  subpoenaed  while  passing  through  State  ...  ii,  718 

Subpeena,  how  issued ii,  719 
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WITNESSES— Conimwei.  vol.       page. 

Formal  requisites  of  the  subpoena ii,  720 

Use  and  contents  of  subpoena  tickets ii,  720 

Subpoena,  when  and  how  served ii,  720,  722 

Witness  must  be  personally  served ji^  720 

Original  subpoena  must  be  shown  witness li',  720 

Must  be  subpoenaed  at  least  one  day  preceding  trial iiy  721 

Payment  of  fees  of  witness  necessary ii,  721 

Payment  of  fees  must  be  made  at  the  time  of  service ii,  721 

Payment  of  fees  must  be  to  witness  personally ii,  721 

Payment  must  be  made  daily,  or  witness  may  return  home  .    ii,  721 

Witness  entitled  to  fees  for  attending  on  Sunday ii,  721 

Party  entitled  to  same  fees  as  any  other  witness ii,  722 

When  witness  subpoenaed  may  be  required  to  return  fees ii,  722 

Who  responsible  for  fees ii,  722 

Who  may  serve  subpoena ii,  722 

Proof  of  service  of  subpoena ii,  722 

Liability  of  witnesses  for  non-attendance ii,  722 

What  efforts  witness  must  make  to  be  present  at  the  trial ii,  722 

Statutory  penalties  for  disobedience  to  subpoena ii,  723 

Attachment,  how  applied  for  and  issued ii,  723,  724 

In  absence  of  excuse  for  non-attendance,  witness  punished  for  con- 
tempt   ii,  723 

Excuse  for  non-attendance ii,  723 

When  rule  to  show  cause  will  be  granted ii,  724 

When  witness  may  be  compelled  to  produce  documents  on  the  trial  ii,  726 

Subpoena  duces  tecum ii,  726 

Party  may  be  compelled  to  produce  books  and  papers ii,  726 

Liability  of  witness  for  damages  resulting  from  non-production  of 

books  or  papers ii,  727 

What  books  or  papers  a  witness  may  be  compelled  to  produce. .. .  ii,  727 

Attorney  not.  required  to  produce  books  of  his  client ii,  727 

Excuse  for  not  producing  books  or  papers ii,  727 

Effect  of  lien  on  the  paper  ordered  produced ii,  728 

When  a  witness  not  served  with  a  subpoena  duces  tecum  may  be  re- 
quired to  produce  books  or  papers ii,  728 

Originals  of  records  cannot  be  procured  by  subpoena  duces  tecum. .  ii,  728 

Subpoena  duces  tecum,  form  of ii,  728 

Notice  to  party  to  produce  papers ii,  728 

Pi'ocess  and  proceedings  to  procure  the  attendance  of  a  prisoner 

as  a  witness i'l  ii^30 

Habeas  corpus  ad  testificandum I'l  '30 

How  applied  for i'l  '30 

How  issued "i  '30 

How  served ^'i  '31 

Giving  bond  to  sheriff,  and  payment  of  fees ii,  731 

Competency  of  (See  Competency) i",  120 

Allowing  witness  to  be  recalled  discretionary iii,  126 

Limiting  number  of,  on  collateral  issue iii,  126 

Kules  for  the  examination  of  (See  Examination) iii,  126-129 
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Direct  examination  of iii,         129 

Cross-examination  of  (See  Cross-examination). iii,  130-139 

Re-examination  of iii,         139 

Impeachment  of  fSee  Impeachmeni) iii,  139-155 

Committing  perjured  witnesses iii,         155 

Compelling  attendance  of,  on  reference iii,  278,  353 

Eeferee  cannot  be  sworn  as  a  witness iii,         285 

Oath  of,  on  reference iii,         295 

Committing  for  contempt iii,         296 

Fees  of iii,         501 

When  witnesses'  fees  may  be  taxed iii,         501 

Attorney  not  allowed  fee  as  witness iii,         502 

Party,  when  allowed  fee  as  witness iii,         503 

Traveling  fees  of iii,         503 

Expense  of  serving  subpoena  on,  not  taxable iii,         504 

Affidavit  to  obtain  fees  of iii,         654 

Subpoenaing  witnesses  in  supplementary  proceedings iv,  148, 161 

Examination  of,  in  supplementary  proceedings iv,  148,  150,  161 

Fees  of  witness  in  supplementary  proceedings iv,         149 

Compelling  attendance  of iv,         149 

WRIT: 

Not  necessary  at  an  early  day i,         415 

When  it  became  necessary i,         415 

Mode  of  commencing  suit  under  former  practice i,         423 

Of  ne  exeat,  still  in  force  ■. i,         443 

Of  habeas  corpus  and  certiorari,  still  in  force i,         297 

Of  mandamus,  still  in  force i,         297 

Of  prohibition i,         298 

Of  ad  quod  damnum i,         299 

Scire  facias  abolished  and  action  substituted i,         297 

Quo  warranto  abolished  and  action  substituted i,         297 

Writ  of  replevin  abolished  and  requisition  substituted i,         711 

Arrest  is  by  order,  and  not  by  writ i,         649 

Of  injunction  abolished ii,           99 

Of  ne  exeat ii,         272 

Of  attachment  (See  Attachment) iv,         182 

Of  sequestration  (See  Sequestration) iv,  194,  201 

Of  assistance  (See  Assistance,  Writ  of) iv,         196 

Of  injunction  (See  Injunction) iv,         200 

Of  error,  how  far  abolished iv,         211 

Of  possession,  in  ejectment iv,           19 

WRITTEN  EVIDENCE: 

Definition  of i,           85 

Division  of  writings i,           85 

Public  writings i,    85,    86 

Private  writings i,   85,    86 

Necessary  to  revive  debt  barred i,           63 

How  used  in  former  courts  of  equity i,         437 

Evidence  of  retainer  of  attorney i,         239 
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ACCEPTANCE :                                                                                  vol.  page. 

Of  offer  to  correct  judgment iv,  414 

Of  offer  of  judgment iv,  504 

ACCOUNT : 

Of  executor iii,  357 

Order  for  an  accounting iii,  362 

ACKNOWLEDGMENT : 

Of  undertaking  by  sureties,  for  removal  of  cause  into  United  States 

circuit  court i,  274 

Of  undertaking  on  obtaining  order  of  arrest i,  647 

Of  undertaking  indemnifying  sheriff  in  replevin i,  744 

Of  bond  in  proceedings,  under  non-imprisonment  act vi,  106 

Of  consent,  appointing  committee  of  lunatic vi,  426 

To  bond  of  committee  of  lunatic vi,  432 

ADMISSION: 

Of  service  of  notice i,  503 

By  defendant,  of  service  of  summons i,  548 

Proof  of  signature  to  admission i,  548 

Of  counter-claim ii,  520 

Notice  of  motion  for  order  directing  satisfaction  of  admitted  de- 
mands    ii,  593 

Order  directing  payment  of  admitted  demand ii,  594 

Of  service  of  notice  of  trial iii,   35,  294 

Judgment  on  admitted  demand iii,  619 

Of  service  of  notice  of  trial '  iv,  499 

Of  service  of  notice  of  argument iv,  281, 311 

ADVERTISEMENT : 

For  liens  and  incumbrances  in  partition v,  119 

AFl'IDAVIT  : 

Of  the  death  of  a  plaintiff  and  appointment  of  executors ii,  143 

Of  death  of  plaintiff  and  appointment  of  administrators i,  144 

Of  death  of  plaintiff  and  succession  of  devisees i,  144 

Of  death  of  plaintiff  and  succession  of  heirs i,  144 

Of  succession  to  public  office i,  146 
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AFFIDAVIT— CoreforeMerf.  m 

Of  death  of  defendant  and  appointment  of  executor 

On  application  to  be  made  party  to  action 

To  obtain  order  of  interpleader 

For  a  stay  of  proceedings  in  removal  of  causes  into  United  States 
circuit  court 

Of  proposed  guardian  for  infant 

Of  filing  notice  of  pendency  of  action 

To  obtain  order  for  publication  of  summons  where  defendant  is  a 
foreign  corporation 

Where  defendant  has  departed  from  the  State  to  defraud  creditors 
or  avoid  service 

Where  defendant  is  a  non-resident 

Where  defendant  is  absent  and  a  proper  party  to  an  action  relating 
to  specific  property 

Affidavit  where  the  action  is  for  divorce 

AfSdavit  in  case  of  unknown  owners  in  action  to  foreclose  mort- 
gage     

Of  inability  to  make  personal  service 

That  the  defendant  is  not  a  soldier 

Of  the  nature  of  the  action,  etc.,  where  defendant  is  a  soldier  .... 

Of  personal  service  of  summons 

Of  personal  service  of  summons  in  actions  for  divorce 

Of  service  of  summons  on  a  minor  or  lunatic 

Of  printer,  of  publication  of  summons 

Of  mailing  summons  and  complaint   

Of  substituted  service  of  summons 

Of  substituted  service  of  summons  where  admittance  was  denied, 

To  move  for  an  order  to  produce  authority  of  plaintiff's  attorney. 

Of  authority  of  attorney 

Of  defendant,  on  which  to  move  for  an  extension  of  time  to  plead, 

By  defendant's  attorney , 

To  obtain  order  for  a  bill  of  particulars 

Of  service  of  alternative  order  to  furnish  bill  of  particulars 

To  obtain  order  for  a  further  bill  of  particulars 

Of  injury  to  the  person 

Of  money  received  in  a  fiduciary  capacity 

Of  money  collected  by  agent 

Of  injury  to  property 

In  an  action  to  recover  possession  of  personal  property 

Of  fraud,  in  contracting  a  debt 

Of  fraudulent  disposition  of  property 

To  move  for  exoneration  of  bail 

Of  service  of  notice  of  motion  for  appointment  of  guardian 

To  obtain  extension  of  time  to  surrender  principal 

To  obtain  further  time  to  justify 

To  obtain  delivery  of  property  in  replevin 

In  replevin,  of  claim  by  third  person 

Of  sufiScieucy  of  sureties  on  undertaking  in  replevin 

In  support  of  complaint  on  application  for  injunction 
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AFFIDAVIT— ConiiJiMed                                                                      tol.  page. 

For  attachment  against  non-resident ii,  147 

For  attachment  against  a  foreign  corporatiMi ii,  148 

For  attachment,  where  defendant  has  absconded ii,  149 

For  attachment,  where'  defendant  is  about  to  remote  property  ...  ii,  149 

By  agent  or  owner  of  foreign  vessel  attached ii,  175 

Of  value  of  real  property  placed  in  hands  of  receiver ii,  237 

Of  receiver  to  his  account iii  262 

For  Tie  exeat ii,  278 

For  dismissal  of  complaint      ii,  514 

For  consolidation  of  actions ii,  559 

To  obtain  security  for  costs ii,  573 

To  obtain  change  of  venue ii,  633,  634 

To  oppose  change  of  venue ii,  635 

On  ex  parte  motion  for  discontinuance ii,  602 

Of  tender  of  costs  on  discontinuance ii,  605 

To  move  for  dismissal  for  neglect  to  try ii,  614 

Of  service  of  subpoena ii,  724 

For  attachment  against  witness ii,  725 

To  obtain  order  for  commission  to  take  testimony ii,  685 

To  obtain  order  for  conditional  examination ii,  662 

To  obtain  warrant  for  arrest  of  witness ii,  665 

To  obtain  examination  of  witness  for  perpetuation  of  testimony, 

pending  suit ii,  677 

To  obtain  order  for  examination  of  witness  to  perpetuate  testi- 
mony, before  suit ii,  677 

Of  messenger  on  delivering  commission ii,  703 

Of  merits,  by  defendant iii,  49 

Of  merits,  by  counsel iii,  49 

On  application  for  postponement iii,  71 

On  application  for  a  reference iii,  262 

Denying  account  in  opposition  to  motion  to  refer iii,  263 

To  oppose  reference  where  there  are  difficult  questions  of  law  . . .  iii,  264 

To  oppose  reference  where  fraud  is  set  up iii,  264 

Of  service  of  subpoena iii,  283 

For  new  trial  in  ejectment iii,  419 

For  new  trial  on  ground  of  misconduct  of  jury iii,  437 

For  new  trial  on  ground  of  newly-discovered  evidence iii,  437 

For  new  trial  on  ground  of  surprise iii,  438 

Of  disbursements '.....  iii,  557 

Of  no  reply "•>  643 

Of  no  answer "i,  646 

To  support  motion  for  judgment  afler  service  of  summons  by  pub- 
lication    iii(  652 

Of  service  of  notice  of  acceptance  of  offer  of  judgment iii,  678 

To  obtain  order  for  examination  of  judgment  debtor iv,  138, 139 

To  obtain  warrant  for  arrest  of  judgment  debtor iv,  144 

To  obtain  order  for  examination  of  debtor  of  judgment  debtor. . .  iv,  155 

To  obtain  attachment iv,  179 

To  obtain  renewal  of  undertaking  on  appeal iv,  ~  300 

Vol.  VL— 135 


1074  GENEEAL  INDEX  TO  FOEMS. 

AFFIDAVIT— Comimwed.  tol.  page. 

That  no  return  has  been  made iv,  434 

To  obtain  an  amended  return iv,  450 

To  excuse  default iv,  466 

Of  notice  of  acceptance .* iv,  505 

General  form iv,  581 

To  obtain  reference  to  take  affidavit iv,  588 

Order  of  reference  to  take iv,  590 

For  order  of  substituted  service  of  summons  in  partition v,  53 

For  order  of  publication  of  summons v,  53,  54 

For  order  of  publication  of  summons  of  residence  of  defendant 

unknown v,  54 

For  order  of  publication  of  unknown  owners v,  54,  55 

Of  service  of  summons  in  partition,  on  corporation v,  56 

No  answer  received,  in  action  for  partition v,  73 

No  answer  received,  in  action  for  partition,  defendants  of  full  age  v,  73 

Where  there  are  infant,  absent  and  unknown  defendants  in  partition  v,  74 

Where  sale  of  premises  desired  in  partition v,  80 

To  set-off  shares  in  partition .'....  v,  90 

For  motion  to  compel  purchaser  to  complete  sale  in  partition  ....  v,  134 

On  application  to  court  for  moneys  to  complete  sale v,  142 

Of  service  of  notice  on  application  to  complete  sale v,  143 

Of  filing  notice  of  pendency  of  action  in  foreclosure v,  201 

Of  affixing  notice,  etc.,  by  clerk,  in  foreclosure v,  258 

Of  affixing  on  court-house  door  in  foreclosure v,  259 

Of  serving  notice  in  foreclosure v,  259 

Of  publication  of  notice  in  foreclosure v,  260 

Of  auctioneer  in  foreclosure  sale v,  261 

To  complaint,  forcible  entry  and  detainer , v,  297 

Of  service  of  notice  of  precept  for  jury v,  300 

Of  personal  service  of  notice,  mechanics'  liens v,  403 

Of  service  of  notice  by  publication,  mechanics'  liens v,  404 

Of  publication  of  notice,  mechanics'  liens v,  404 

Of  default,  mechanics'  liens v,  404 

Of  landlord,  to  remove  tenant v,  427 

Of  landlord,  to  remove  tenant,  tenancy  at  will • v,  427 

Of  default  in  paying  rent v,  427 

By  agent  of  landlord v,  428 

Of  service  of  summons  in  summary  proceedings v,  431 

Of  tenant  iQ>summary  proceedings v,  433 

Of  title  subsequently  acquired,  etc.,  in  summary  proceedings v,  441 

To  move  for  certiorari v,  469 

On  application  for  certiorari  under  statute v,  488 

Accompanying  petition  in  habeas  corpus v,  518 

For  habeas  corpus  ad  testificandum v,  521 

On  application  for  mandamus  v,  573 

On  application  for  writ  of  prohibition v,  605 

Of  imprisonment  of  debtor vi,  27 

Of  re.<udence  of  insolvent  debtor vi,  32 

Of  petitioning  creditor  as  to  claims  against  insolvent  debtor vi,  35 
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Of  insolvent,  annexed  to  account  and  inventory  of  estate vi,  37 

Of  service  of  notice  of  application  for  discharge  of  insolvent  from 

his  debts vi,  42 

Of  publication  of  notice  to  creditors vi,  42 

By  debtor,  to  exonerate  his  person  from  imprisonment vi,  63 

To  accompany  petition  for  release  of  debtor  imprisoned  on  execu- 
tion in  civil  cause vi,  69 

For  arrest  of  defendant  under  non-imprisonment  act,  before  judg- 
ment    vi,  100 

For  arrest  of  defendant  after  judgment vi,  100 

To  obtain  attachment  against  sheriff  for  contempt vi,  126 

Of  service  of  order  to  pay  money,  and  of  demand  of  payment. . .  vi,  129 

To  obtain  attachment  for  contempt,  person  serving  the  order vi,  140 

To  olstain  attachment  of  party vi,  140 

To  obtain  attachment  of  witness vi,  141 

Proving  award  of  arbitrators vi,  241 

Proving  bond  of  arbitration vi,  241 

Proving  agreement  of  submission vi,  241 

On  petition  for  commission  of  lunacy vi,  408,  409 

Of  service  of  notice  of  proceedings,  inquisition  of  lunacy vi,  418 

Of  sm'eties,  in  bond  of  committee  of  lunatic vi,  432 

On  application  for  an  issue,  traversing  inquisition  of  lunacy vi,  436 

To  petition  to  supersede  commission  of  lunacy vi,  443 

Judgment  of iv,  316,  345,  559 

Order  of iv,  336 

ALIMONY : 

Report  of  referee  on  question  of iii,  312 

Judgment  for  divorce  granting iii,  629 

ALLOWANCE : 

Of  bail i,  688 

AMENDMENTS : 

To  case  and  exceptions iii,  430 

ANSWER : 

By  defendant,  to  suggestion  of  death  of  one  of  plainliffs,  after 

commencement  of  action i,  148 

Notice  of  motion  to  enlarge  time  to i,  577 

Affidavit  by  defendant  to  obtain  extension  of  time  to i,  577 

Affidavit  by  attorney  to  obtain  extension  of  time  to i,  578 

Order  enlarging  time  to  answer i,  578 

To  interrogatories  in  proceedings  for  contempt iv,  189,  441 

To  petition  of  appeal iv,  359 

Form  of,  by  infants  in  partition v,  71 

Of  infant  defendant  in  foreclosure v,  202 

In  foreclosure,  claiming  equity  cf  redemption v,  205 

To  writ  of  certiorari v,  478 

In  action  for  accounting v,  685 

Answer  in  action  for  absolute  divorce v,  720 
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To  interrogatories  in  proceedings  for  contempt vi,  151 

To  complaint  for  reformation  of  contract vi,  175 

APPEAL: 

Notice  of iv,  221, 269,  396 

Notice  of  motion  to  dismiss iv,  238 

Undertaking  for  costs  without  stay iv,  270 

Undertaking  for  costs  with  stay iv,  271 

Undertaking  on  appeal  from  judgment  for  delivery  of  documents,    iv,  272 
Undertaking  on  appeal  from  judgment  directing  sale  or  delivery  of 

real  property iv,  273 

Notice  of  exception  to  sureties iv,  275 

Notice  of  justification  of  sureties iv,  275 

Notice  of  argument  of '. iv,  281, 310,  460 

Judgment  upon  a  record  remitted  from  the  court  of  appeals iv,  289 

AfiSdavit  to  obtain  renewal  of  undertaking iv,  300 

Order  for  renewal  of  undertaking iv,  300 

Note  of  issue .«. iv,  311, 458,  459 

Judgment  of  affirmance iv,  316, 345,  559 

Judgment  of  reversal iv,  316, 346,  560 

Judgment  of  affirmance  as  to  some  and  reversal  as  to  others iv,  316 

Order  of  affirmance iv,  336 

Order  of  reversal iv,  336 

From  surrogate's  court iv,  351 

Bond  for  costs  on  appeal  from  surrogate's  court iv,  352 

Indorsement  of  surrogate's  approval  of  bond iv,  353 

Petition  of iv,  356 

Order  to  answer  petition  of iv,  357 

Order  for  service  of  petition  of iv,  358 

Answer  to  petition  of iv,  359 

Notice  of  judgment  to  limit  time  to iv,  380 

Undertaking  on  appeal  from  justice's  judgment iv,  405 

Approval  of  undertaking 

Certificate  of  appeal  and  execution  of  undertaking iv,  406 

Notice  of  filing  undertaking ; iv,  407 

Offer  to  correct  judgment iv,  413 

Acceptance  of  offer  to  correct  judgment iv,  414 

Return  of  evidence iv,  426 

Return  without  evidence iv,  428 

Notice  to  make  return iv,  432 

Affidavit  that  no  return  has  been  made iv,  434 

Order  to  show  cause  why  attachment  should  not  issue iv,  435 

Proof  of  service  of  order  to  show  cause iv,  435 

Form  of  notice  for  attachment ; iv,  436 

Order  of  attachment iv,  437 

Attachment iv,  437 

Bond  on  arrest  under  attachment iv,  438 

Order  to  file  interrogatories iv,  439 

Interrogatories ; iv,  440 

Answer  to  interrogatories iv,  441 
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Order  discharging  attachment iv,  441 

Order  convicting  defendant  of  contempt iv,  442 

"Warrant  of  commitment iv,  443 

Yoluntary  return  by  justice iv,  449 

Affidavit  for  amended  return iv,  450 

Notice  of  motion  for  amended  return iv,  451 

Order  for  amended  return iv,  453 

Notice  of  order  for  amended  return iv,  454 

Amended  return iv,  454 

Note  of  issue  on  argument iv,  458 

Affidavit  to  excuse  default iv,  466 

Notice  of  motion  for  relief  from  default iv,  468 

Order  for  new  trial iv,  484 

Notice  of  trial iv,  498 

Offer  of  judgment iv,  504 

Notice  of  acceptance  of  offer  of  judgment iv,  504 

Affidavit  of  acceptance  of  offer  of  judgment iv,  505 

Judgment  on  offer , iv,  505 

Subpoena iv,  510 

Subpoena  ticket iv,  510 

Order  for  reversal  unless  respondent  consents  to  reduce  judgment,  iv,  522 

Consent  to  reduce  judgment iv,  522 

Notice  of  application  for  restitution iv,  558 

Order  for  restitution iv,  558 

Eeversal  in  part,  absolutely iv,  560 

Reversal  in  part,  conditionally iv,  560 

Judgment  of  dismissal iv,  561 

Judgment  for  plaintiff  on  verdict iv,  561 

Judgment  for  defendant  on  verdict iv,  561 

Judo'ment  where  respondent  did  not  offer  to  correct  judgment  ...  iv,  562 

Judgment  where  appellant  refused  offer  to  correct  judgment iv,  562 

Execution  on  affirmance  of  justice's  judgment iv,  568 

Indorsement  on  execution iv,  568 

Execution  where  new  trial  has  been  had iv,  569 

APPEARANCE : 

General  appearance  and  demand  of  copy  complaint   i,  559 

Limited  appearance  for  special  purpose i,  559 

APPLICATION : 

For  appointment  of  trustees  of  estate  of  imprisoned  debtor vi, 

APPOINTMENT : 

Of  trustees  of  estate  of  imprisoned  debtor vi,  27 

APPROVAL : 

Of  bond  of  guardian,  ad  litem i,  489 

Of  undertaking  for  injunction ii.  92,   98 

Of  undertaking  on  appeal iv,  406 

ARGUMENT  (See  Notice  of  IHaT) : 

Notice  of  argument  of  demurrer iii,  228 

Notice  of. " i^>  310 
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AKREST  AND  BAIL : 

Affidavit  of  injury  to  person 

Affidavit  of  money  received  in  fiduciary  capacity 

Affidavit  of  money  collected  by  agent 

Affidavit  of  injury  to  property 

Affidavit  in  replevin 

Sheriff's  return  of  removal,  disposal  or  concealment  of  property. 

Affidavit  of  fraud  in  contracting  debt 

Affidavit  of  fraudulent  disposition  of  property 

Undertaking  on  obtaining  order  of  arrest 

Acknowledgment 

Justification 

Indorsement  of  judge's  approval  

Order  of  arrest  in  all  cases  except  in  replevin  

Order  of  arrest  in  replevin 

Certificate  of  deposit  in  lieu  of  bail 

Undel-taking  to  discharge  from  arrest  not  in  replevin 

Undertaking  of  bail  in  replevin 

Authority  of  bail  to  arrest  principal 

Certificate  of  surrender 

Notice  of  motion  to  exonerate  bail 

Affidavit  to  move  for  exoneration  of  bail 

Order  exonerating  bail , 

Notice  of  motion  to  extend  time  to  surrender ' 

Affidavit  to  extend  time  to  surrender 

Assignment  of  bail  bond 

Return  of  arrest 

Return  where  no  bail  given 

Return  of  not  found 

Return  of  arrest  and  deposit  in  lieu  of  bail 

Notice  of  exception  to  bail 

Notice  of  justification  of  bail  on , 

Affidavit  for  further  time  to  justify 

Order  extending  time  to  justify , 

Examination  of  bail 

Notice  of  justification  of  other  bail 

Allowance  of  bail 

Bond  for  jail  liberties 

Requirement  of  bail  to  jail  keeper 

Certificate  of  deposit  in  lieu  of  bail 

Certificate  by  clerk 

Notice  of  motion  to  vacate  order  of  arrest 

Order  vacating  arrest 

Order  on  condition 

Notice  of  motion  to  reduce  bail 

Order  reducing  bail 
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Notice  of iii,         648 

Order  for  assessment  at  circuit ■ iii,         658 
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ASSIGNMENT :  i 

Of  bail  bond 

By  insolvent  debtor,  of  his  estate v 

Of  property  of  debtor  imprisoned  on  execution  in  civil  action 

ASSISTANCE : 

"W^rit  of iv_  199 

ATTACHMENT  : 

Against  property  : 

Affidavit  for,  against  non-resident ii  147 

Affidavit  for,  against  a  foreign  corporation ii,  148 

Affidavit  for,  where  defendant  has  absconded ii,  149 

Affidavit  for,  v^here  defendant  is  about  to  remove  property ii,  149 

Undertaking  on  issuing ii^  152 

Warrant  of , ii  155 

Inventory  of  property  attached ii,  166 

Order  for  sale  of  perishable  property ii,  167 

Notice  of  levy  on  property  not  capable  of  manual  delivery ii,  170 

Certificate  of  sheriff  indorsed  on  copy ii,  170 

Order  to  examine  third  person  holding  property ii,  171 

Bond  upon  alarming  an  American  vessel  attached ii,  174 

Order  for  discharge  of  vessel  from  attachment  ii,  174 

Affidavit  by  agent  or  owner  of  foreign  vessel ii,  175 

Order  to   show  cause  why  plaintiff  should  not  execute   bond  or 

deliver  up  attached  vessel ii,  175 

Order  discharging  foreign  vessels  from  attachment ii,  176 

Notice  of  motion  to  discharge ii,  183 

Order  vacating  attachment ii,  186 

,    Notice  of  motion  to  discharge  on  security ii,  188 

Undertaking  on  discharge  of  attachment ii,  191 

Order  discharging  attachment  on  security ii,  191 

Undertaking  to  sheriff,  to  enable  plaintiff  to  prosecute  actions ....  ii,  194 
Execution  when  sheriff,  who  executed  attachment,  has  gone  out  of 

office ii,  196 

Sheriff's  return  of  attachment ii,  198 

Against  the  person  : 

Affidavit  for  attachment  against  witness ii,  725 

Order  for  attachment  of  witness ii,  725 

Attachment  against  witness ii,  726 

Against  witness  for  non-attendance  before  referee iii,  282 

Notice  of  motion  for iv,  178,  436 

Affidavits  to  obtain iv,  179 

Order  to  show  cause  why  party  should  not  be  punished  for  con- 
tempt     iv,  180,  435 

Proof  of  service  of  order  to  show  cause iv,  435 

Order  for iv,  183, 437 

Writ  of iv,  182,  437 

Bond  on iv,  185,  438 

Order  for  an  alias  attachment iv,  185 

Order  directing  prosecution  of  bond iv.  186 


1080  GENERAL  INDEX  TO  FOEMS. 

ATTACHMENT— ComimweA  vot.      paok. 

Order  directing  interrogatories  to  be  filed iv,  188,  439 

Interrogatories    iv,  189, 440 

Answer  to  interrogatories iv,  189, 441 

Order  discharging iv,  186,  441 

Order  convicting  defendant  of  contempt iv,  189, 442 

Warrant  of  commitment iv,  194,  443 

Sheriff's  return  on  attachment iv,    '     194 

For  disobedience  to  a  writ  of  habeas  corpus t,         528 

Writ  of,  against  sheriff  for  contempt vi,          126 

Writ  of,  in  contempt vi,         142 

ATTORNEYS : 

Authority  of,  to  bring  action i,        565 

Affidavit  to  obtain  order  to  produce  authority i,         565 

Order  to  produce  authority i,         565 

Attorney's  affidavit  of  authority i,         565 

Notice  of  attorney's  authority i,         566 

AWARD: 

Of  restitution  of  premises  in  forcible  entry  and  detainer v,         308 

Of  restitution,  where  no  traverse v,         311 

Of  arbitrators,  form  of vi,         230 


B. 

BILL  OP  PARTICULARS: 

Affidavit  to  obtain  order  for i,  581 

Alternative  order  to  furnish i,  581 

Proof  of  service  of  above  order  and  default i,  582 

Peremptory  order  to  serve  bill  of  particulars i,  582 

Affidavit  to  obtain  order  for  a  further  bill  of i,  582 

Order  for  a  further  bill  of i,  683 

In  mechanics'  liens v,  397 

BOND: 

Of  guardian,  ad  litem,  for  infant  plaintiff  in  partition i,  489 

For  jail  liberties i,  690 

On  obtaining  injunction  to  stay  proceedings ii,  92 

Upon  claiming  an  American  vessel  attached ii,  174 

Of  receiver ii,  240 

To  sheriff  on  ne  exeat ii,  281 

By  foreign  corporation  as  security  for  costs ii,  577 

For  tosts  on  appeal  from  surrogate's  court iv,  352 

Acknowledgment  of iv,  353 

Indorsement  of  approval  of iv,  353 

On  attachment  for  contempt iv,  185,  438 

Of  indemnity  against  levy iv,    60,   61 

Order  directing  the  prosecution  of iv,  186 

On  appeal  in  dower v,  177 

On  allowance  of  certiorari  in  forcible  entry  and  detainer v,  314 
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To  stay  proceedings  in  summary  proceedings! e,  441 

On  serving  writ  of  habeas  corpus v,  526 

Of  insolvent  debtor  to  attaching  creditor vi,  18 

Of  insolvent  debtor  for  dischai-ge  of  attachment vi,  21 

To  plaintiff  on  adjournment,  in  proceedings  under  non-imprison- 
ment act vi,  105 

On  attachment,  in  contempt vi,  143 

Of  arbitration vi,'  215 

For  an  award  by  umpire,  in  arbitration vi,  216 

Of  committee  of  lunatic vi,  431 

Of  committee  of  lunatic,  on  sale  of  real  estate vi,  473 

Of  committee  of  lunatic,  on  sale  of  real  estate  under  act  of  1864,  vi,  477 


c. 

€ASE: 

To  review  judgment  on  report  of  referee iii,  331 

"Without  exceptions iii,  424 

With  exceptions iii,  425,  426 

Amendments  to iii,  430 

Notice  of  settlement  of iii,  432 

Order  for  time  to  prepare iii,  436 

CBETIFICATE : 

Of  counsel  as  to  examination  of  claim  in  action  by  poor  person . .  i,  209 

Of  sheriff,  as  to  personal  service  of  summons  on  defendant i,  543 

Of  deposit  in  lieu  of  bail,  in  arrest  and  bail i,  667 

Of  surrender  of  principal  on  undertaking  in  arrest  and  bail i,  673 

Of  surrender  of  principal  by  bail i,  690 

Of  deposit  in  lieu  of  bail,  by  sheriff i,  691 

Of  payment  of  deposit  into  court  by  sheriff  in  arrest  and  bail  ...  i,  691 

Of  sheriff  indorsed  on  copy  attachment ii,  170 

Of  judge  to  deposition ii,  669 

Of  mailing  of  commission ii,  702 

Of  referee  of  non-appearance  of  judgment  debtor  in  supplementary 

proceedings iv,  162 

Of  justice,  that  an  appeal  has  been  taken  and  due  security  given . .  iv,  406 
Of  referee,  that  purchaser  refuses  to  complete  his  purchase  in  par- 
tition    ■<",  135 

Of  assignment  of  estate  of  insolvent  debtor vi,  50 

Bv  county  clerk,  of  recording  of  insolvent's  assignment vi,  51 

Of  assignees  of  imprisoned  debtor vi,  73 

Of  of&cer  as  to  capacity  of  lunatic vi,  448 

■CHALLENGE : 

To  the  array iii,  108 

OHANaE  OP  PARTIES: 

Affidavit  of  death  of  plaintiff  and  appointment  of  executors i,  143 

Affidavit  of  death  of  plaintiff  and  appointment  of  administrators,  i,  144 
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Affidavit  of  death  of  plaintiff  and  succession  of  devisee 

Affidavit  of  death  of  plaintiff  and  succession  of  heirs 

Notice  of  motion  for  leave  to  continue  action. 

Order  continuing  action 

Affidavit  of  succession  to  public  office 

Notice  of  motion  for  substitution  of  successor  in  office 

Order  for  substitution 

Suggestion  of  death  of  plaintiff 

Answer  to  suggestion  of  death 

Petition  by  defendant  to  revive  action  after  d,ecease  of  plaintiff . . 

Order  to  show  cause  why  action  should  not  be  revived 

Order  reviving  action 

Affidavit  of  death  of  defendant,  and  appointment  of  executor. . . . 

Notice  of  motion  to  continue  action  against  executor 

Order  to  continue  action  against  executor 

Petition  by  assignee  to  be'  substituted  in  place  of  assignor 

Petition  by  receiver  to  be  substituted  in  place  of  judgment  debtor, 

Notice  of  motion  to  obtain  order  of  substitution 

Order  for  substitution 

Affidavit  of  stranger  to  be  made  party  defendant 

Notice  of  motion  by  stranger  to  be  made  defendant 

Order  bringing  in  new  defendant  on  motion 

Order  bringing  in  new  defendant  without  motion 

CLAIM: 

Of  creditor  to  surplus  money  in  foreclosure 

COMMISSION: 

To  inquire  of  lunacy,  etc 

COMMISSION  TO  TAKE  TESTIMONY: 

Form  of 

Affidavit  for 

Notice  of  motion  for 

Order  for 

Directions  for  executing 

Instructions  to  commissioners 

Interrogatories  on. 

Notice  of  settlement  of  interrogatories 

Allowance  of  interrogatories 

Summons  to  witness  on 

Eeturn  of 

Certificate  of  mailing 

Affidavit  of  messenger 

COMMITMENT : 

Warrant  of 

Form  of,  for  disobedience  of  writ  of  habeas  corpus 

Form  of,  under  non-imprisonment  act 

Warrant  of,  for  contempt 

COMPLAINT  : 

Notice  of  motion  to  dismiss 
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AiEdavit  on  motion  for  dismissal  of ii,  514 

Order  dismissing  complaint  absolutely ii,  516 

Order  dismissing  complaint  conditionally ii,  51t> 

Judgment  of  discontinuance ii,  516 

Form  of,  in  partition v,  61,  62 

Form  of,  in  partition v,  63-65 

In  foreclosure v.  198,  199 

Forcible  entry  and  detainer v, .  296 

In  quo  warranto v,  622,  623 

For  dissolution  of  partnership v,  684 

For  divorce,  on  ground  of  adultery v,  699 

To  dissolve  marriage  on  account  of  non-age v,  719 

For  divorce  on  ground  of  former  husband  or  wife  living v,  720 

For  divorce  on  ground  of  lunacy v,  721 

For  divorce  on  ground  of  force  or  fraud v,  721 

In  action  for  limited  divorce v,  730 

For  specific  performance vi,  166 

For  reformation  of  conveyance vi,  174 

Against  married  woman  on  her  contract vi,  317 

In  action  by  infant vi,  321 

By  administrator vi,  325 

By  executor vi,  326 

Against  sheriff,  neglecting  to  return  execution vi,  374 

Against  sheriff,  not  executing  process vi,  375 

Against  sheriff,  false  return vi,  378 

Against  sheriff,  to  recover  moneys  levied vi,  381 

Against  sheriff,  for  an  escape vi,  386 

CONDITION: 

Providing  for  third  arbitrator vi,  216 

CONFESSION: 

Of  judgment iii,  689 

CONSENT: 

Of  proposed  guardian  to  serve i,  488 

To  change  of  venue '• i',  629 

To  the  examination  of  a  witness  before  trial ii,  673 

To  a  discontinuance ">  604 

To  refer i".  255 

To  reduce  judgment iv,  522 

By  widow,  to  accept  sum  in  gross  in  lieu  of  dower v,  115 

CONSOLIDATION : 

Notice  of  motion  for ">  °59 

Affidavit  on  motion  for ">  559 

Order  of ^}  ^60 

Order  directing  one  action  to  abide  the  event  of  another ii,  561 

CONTEMPT  (See  Attachment) : 

Order  to  show  cause  why  party  should  not  be  punished  for iv,  180,  435 

Order  convicting  defendant  of iv,  189,  442 
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Warrant  of  commitment  for iv,  194|  443 

Porm  of  introducing  interrogatories  in  proceedings  to  punish  ....    vi,  150 

Answer  to  interrogatories vi,  151 

Affidavit  to  obtain  attachment  against  sheriff vi,  126 

Writ  of  attachment  against  sheriff vi,  126 

Affidavit  of  service  of  order  to  pay  money,  etc vi,  129 

Order  for  precept  to  commit  for  non-payment  of  money vi,  130 

Form  of  precept vi,  130 

Affidavit  to  obtain  attachment,  person  serving  order vi,  140 

Affidavit  of  party vi,  140 

Affidavit  of  witness vi,  141 

Notice  of  motion  for  attachment vi,  142 

Order  for  attachment vi,  142 

Writ  of  attachment vi,  142 

Bond  on  attachment vi,  143 

Order  discharging  attachment .• vi,  146 

Order  to  show  cause vi,  146 

Order  for  habeas  corpus  to  bring'up  defendant vi,  148 

Habeas  corpus  to  bring  up  defendant vi,  148 

Order  on  appearance  of  defendant,  directing  filing  of  interrogatories,    vi,  149 

Order  for  alias  attachment  where  defendant  faOs  to  appear vi,  152 

Order  directing  prosecution  of  bond vi,  153 

Order  convicting  defendant  of  contempt vi,  156 

Warrant  of  commitment vi,  156 

COSTS: 

Bond  of  security  for,  in  behalf  of  foreign  corporation i,  100 

Notice  of  motion  for  extra  allowance iii,  499 

Order  at  circuit  for  extra  allowance iii,  499 

Statement  of  costs  and  disbursements iii,  556 

Affidavit  of  disbursements iii,  557 

Notice  of  taxation  and  adjustment  of iii,  557 

Precept  for iv,  210 

Indorsement  of  precept  for iv,  210 

Undertaking  for  costs  of  appeal iv,  270, 271 

Bond  for  costs  on  appeal  from  surrogate's  decrees iv,  352 

COUNTER-CLAIM : 

Judgment  on  admitted iii,  619,  642 

COUNTERMAND : 

Of  -notice  of  trial iii,  38 

Of  notice  of  inquiry iii,  660 


D. 

DECISION: 

1;       Of  court  on  trial  of  issue  of  fact iii,        217 

DEED: 

Of  referee  to  purchase  in  partition v,  129, 130 

Of  sheriff  in  mortgage  cases v,         225 
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Of  referee  in  mortgage  cases v,  226 

Of  committee  of  lunatic  vi,  472 

DEFAULT: 

Judgment  on  default  of  answer iii,  618 

Judgment  of  dismissal  for  non-service  of  complaint iii,  620 

Judgment  on  default  of  reply iii,  620,  644 

Affidavit  of  no  reply iii,  643 

Order  for  judgment  for  want  of  reply iii,  643 

Affidavit  of  no  answer iii,  664 

Order,  on  motion  to  open iii,  669 

Notice  of  motion  to  set  aside iii,  670 

DEMAND: 

For  change  of  venue ii,  628 

Of  jury,  by  creditor  opposing  discharge  of  insolvent  debtor vi,  45 

DEMURRER: 

Notice  of  trial  of iii,  228 

Note  of  issue iii,  228 

Order  sustaining iii,  237 

Order  overruling iii,  237 

Order  sustaining  in  part,  and  overruling  in  part iii,  237 

Judgment  on iii,  619 

To  complaint  in  action  for  accounting v,  685 

DEPOSIT  IN  COURT: 

Notice  of  motion  for ii,  598 

Order  for ii,  599 

DEPOSIT  IN  LIEU  OF  BAIL: 

Certificate  of i,  667,  691 

Return  of  arrest  on i,  682 

Order  refunding i,  688 

Clerk's  certificate  of  the  payment  into  court  of i,  691 

DEPOSITION: 

Of  witness  examined  conditionally ii,  669 

Certificate  to ii,  669 

Of  witness  examined  by  consent ii,  674 

Notice  of  motion  to  suppress ii,  706 

Order  suppressing ii,  706 

Of  person  making  compulsory  alfldavit iv,  591 

DISBURSEMENTS : 

Affidavit  of iii,  557 

Statement  of  costs  and iii,  556 

DISCHARGE : 

Notice  of  motion  to  discharge  attachment ii,  183 

Order  discharging  attachment ii,  186 

Notice  of  motion  to  discharge  attachment  on  security ii,  188 

Undertaking  on  discharge  of  attachment ii,  191 

Order  discharging  attachment  on  security ii,  191 
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Petition  by  receiver  to  obtain ii,  262 

Of  insolvent  debtor  from  debts  and  imprisonment vi,  55 

Of  debtor  imprisoned  on  execution  in  civil  process vi,  73 

DISCONTINUANCE: 

Affidavit  on  ex  parte  application  for ii,  602 

Order  of  discontinuance  without  costs ii,  602 

Notice  of ii,  604 

Consent  to ii,  604 

Order  upon  consent  ii,  605 

Notice  of  motion  for ii,  605 

Affidavit  of  tender  of  costs ii,  605 

Order  of,  on  payment  of  costs ii,  606 

Judgment  of ii,  516 

DISCOVERY: 

Notice  of  motion  for ii,  640 

Petition  for ii,  544 

Order  to  deliver  sworn  copies  of  papers,  etc ii,  647 

Order  to  deposit  books,  etc.,  for  inspection ii,  647 

Order  vacating  order  for ii,  650 

Order  for  an  inspection  of  documents ii,  554 

DISMISSAL : 

Notice  of  motion  for  dismissal  of  complaint ii,  514,  613 

Affidavit  on  motion  for  dismissal  of  complaint ii,  514,  614 

Order  dismissing  complaint  absolutely ii,  516,  617 

Order  dismissing  complaint  conditionally ii,  516 

Judgment  of  discontinuance ii,  516 

Judgment  of iii,  620 

Judgment  of  dismissal  of  appeal iv,  561 

DIVORCE: 

Report  of  referee  in  action  for iii,  310,  311,  312 

Report  on  question  of  alimony iii,  312 

Order  of  reference  in  action  for iii,  346 

Judgment  for,  on  ground  of  adultery iii,  628 

Judgment  for,  in  favor  of  wife  with  alimony,  etc iii,  629 

Recitals  in  case  of  adultery  where  reference  has  been  had iii,  629 

Judgment  for  limited  divorce iii,  629 


E. 

EJECTMENT : 

Affidavit  for  new  trial  in iii,         419 

Judgment  in iii,  623,  624 

Execution  in iv,         114 

EXAMINATION : 

Of  bail i,         686 

EXCEPTIONS  : 

To  report  of  referee iii,  320,  387 


GENERAL   INDEX  TO   EOKMS.  1087 

EXCEPTIONS— CoreiimMeA                                                                      vol.  page. 

Case  aud  exceptions iii,  331,  425,  426 

Notice  of iii,  429 

Order  to  hear,  at  general  term iii,  434 

Order  for  time  to  prepare iii,  436 

To  report  of  referee  in  partition v,  86,  87 

EXECUTION : 

Where  sheriiF  who  levied  attachment  has  gone  out  of  office ii,  196 

Indorsement  on iv,  18 

Return  on  (See  Return) iv,  22,  23,  24 

Notice  to  return iv,  27 

Against  property iv,  47 

Against  joint  property  of  all,  and  separate  property  of  some  of  the 

defendants iv,  48 

Against  personal  representatives iv,  48 

Against  married  women iv,  49, 

Notice  to  party  of  claim  to  property iv,  58 

Oath  to  jurors  summoned  to  try  claim  to  property iv,  59 

Oath  to  witnesses iv,  59 

Inquisition  of- jury  upon  claim  to  property : iv,  59 

Bond  of  indemnity  against  levy iv,  60 

Bond  of  indemnity  where  jury  has  tried  title iv,  61 

In  replevin iv,  113 

Indorsement  on  execution  in  replevin iv,  114 

In  ejectment iv,  114 

Against  the  person iv,  122 

On  affirmance  of  justice's  judgment iv,  568 

Indorsement  on iv,  568 

Where  a  new  trial  has  been  had  in  the  county  court iv,  569 

Form  of,  against  property  covered  by  mechanics'  lien v,  406 


F. 

FORECLOSURE : 

Creditors'  claim  to  surplus  moneys  in iii,         343 

Order  of  reference  as  to  surplus  moneys  in iii,         369 

Judgment  of  foreclosure  and  sale » iii,         626 


a  UARDIAN  AD  LITEM: 

Petition  for  appointment  by  infant  plaintiff ^ i,  486 

Petition  for  appointment  by  general  guardian i,  487 

Petition  for  appointment  by  relative  or  friend i,  487 

Consent  of  proposed  guardian i,  488 

Affidavit  of  proposed  guardian i,  488 

Notice  of  application,  by  a  friend,  to  the  general  guardian i,  488 

Order  appointing  guardian  for  infant  plaintiff i,  488 

'Bond  of,  for  infant  plaintiff  in  partition i,  489 
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Approval  of  bond  by  judge , i,         489 

Petition  for  appointment  of  guardian  for  infant  defendant  (by  in- 
fant)       i,         571 

Petition  for  appointment  of  guardian  for  infant  defendant  (by 
friend  of  infant) 

Order  appointing  guardian 

Notice  to  defendant  or  guardian  of  an  application  by  the  plaintiff 
for  the  appointment  of  guardian  for  an  infant  defendant 

Affidavit  of  service  of  notice  of  motion  on  defendant  or  guardian 

Order  of  appointment  on  defendant's  failure  to  apply i, 

Petition  by  plaintiff  for  appointment  of  guardian  for  infant 
defendant 

Notice  of  motion  on  foregoing  petition i, 

Order  appointing  guardian 

Conditional  order 

Order  absolute 

Petition  for  the  appointment  of  a  guardian  for  a  non-resident 
infant  defendant  in  partition 

Order  on  foregoing j)etitioh 


H. 

HABEAS  CORPUS : 

To  bring  up  defendant,  in  contempt vi,         148 

HEARING  (See  Notice  of  IHaT)  : 

Notice  of iii,         294 


I. 

INDEMNITY : 

Bond  of iv,  60,  61 

INDORSEMENT : 

On  summons  in  an  action  for  a  penalty i,  482 

On  judge's  approval  of  undertaking  on  obtaining  order  of  arrest  i,  648' 

On  ordinary  execu%3n  for  money iv,  18 

On  execution  in  replevin iv,  114 

On  execution  on  affirmance  of  justice's  judgment iv,  568 

On  precept  for  costs iv,  210 

,  Of  approval  on  bond  taken  on  appeal  from  surrogate's  court iv,  353 

INJUNCTION: 

Affidavit  in  support  of  complaint,  on  application  for ii,  82,   83 

Notice  of  motion  for ii,  84 

Order  to  show  cause  why  injunction  should  not  issue ii,  86- 

Preliminary  injunction,  with  order  to  show  cause ii,  ,  87 

Undertaking  for ii,  88 

Bond  on  obtaining  injunction  to  stay  proceedings ii,  92 

Approval  of  undertaking  for  injunction  ii,  •    92 
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Undertaking  for  injunction  against  corporation ii  96 

Approval  of  undertaking y'  gg 

Order  of,  by  judge j;]  ^oo 

Order  of,  by  court ;/  iqq 

Order  of,  after  order  to  show  cause ii  loi 

Restraining  waste  or  alienation j;  iqi 

Eestraining  waste  by  ploughing  or  by  cutting  timber ii,  101 

Restraining  waste  in  respect  of  house  or  ornamental  trees ii  101 

Eestraining  entry  upon  lands ii  102 

Eestraining  collection  of  rents  and  profits ii  102 

Restraining  removal  of  fixtures ii  102 

Restraining  a  nuisance  —  burning  brick ii  102 

Eestraining  a  nuisance  —  continuing  slaughter-house ii,  102 

Eestraining  the  undermining  of  land '. ii  103 

Restraining  erection  and  compelling  removal  of  buildings ii,  103 

Restraining  city  from  authorizing  city  railroad ii  103 

Eestraining  laying  of  city  railroad ii,  103 

Restraining  the  carrying  on  of  business  forbidden  by  lease ." .  ii,  103 

Restraining  transfer  of  negotiable  paper ii,  104 

Eestraining  transfer  of  stocks ii,  104 

Restraining  transfer  of  assets ii,  104 

Restraining  publication  of  book ii,  104 

Restraining  infringement  of  trade-mark ii,  104 

Restraining  transfer  of  property  by  debtor ii,  105 

Restraining  interference  with  partnership  property ii,  105 

Restraining  proceedings  in  ejectment ii,  105 

Restraining  proceedings  in  actions  on  contract ii,  105 

Restraining  proceedings  for  dispossession ii,  106 

Order  denying  injunction,  without  prejudice ii,  106 

Notice  of  motion  to  vacate  injunction ii,  114 

Order  dissolving  or  vacating  injunction ii,  119 

Notice  of  motion  for  reference  to  assess  damages  by  injunction. . .  ii,  123 

Order  of  reference  to  assess  damages  on ii,  124  ■ 

Notice  of  motion  to  confirm  report  of  referee ii,  125 

Order  confirming  report  of  referee ii,  126 

Order  for  revivor  of  action  o^  dissolution  of  injunction ii,  128 

INQUEST : 

Notice  of  motion  to  set  aside iii,  671 

INQUISITION  : 

Porm  of  . .  . : iii,  663 

Of  jury  upon  claim  to  property iv,  59 

Form  of,  in  forcible  entry  and  detainer v,  301-303 

Form  of  traverse  of  inquisition v,  304 

By  commissioners  in  lunacy vi,  421 

INQUIRY : 

Order  for  writ  of iii,  656 

Writ  of iii,  657 

Notice  of  inquiry  before  sheriff , iii,  659 

Vol.  VL— 137 
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Notice  of  inquiry  at  circuit iii,  659 

Countermaad,  of  notice  of iii,  660 

INSPECTION  (See  Discovery) : 

Order  for ii,  554 

INTERPLEADER : 

Notice  of  motion  for  order  of i,  177 

Affidavit  to  obtain  order  of i,  178 

Order  of  interpleader i,  179 

INTERROGATORIES : 

On  examination  of  witness  by  consent ii,  673 

On  commission  to  take  testimony   ii,  695 

Notice  of  settlement  of ii,  695 

Allowance  of ii,  697 

Order  directing  tlie  filing  of ' iv,  183,  439 

To  be  administered  to  defendant  in  proceedings  for  contempt  ....  iv,  189,  440 

Answer  tQ iv,  189,  441 

INVENTORY: 

Of  property  attached ii,  166 

ISSUES : 

Notice  of  motion  for  trial  of,  by  a  jury iii,  ,  22 

Copy  of  issues  proposed  for  jury  trial iii,  22 

Order  of  reference  to  settle iii,  22 

Report  of  issues  as  settled iii,  22 

Order  directing  issues  to  be  tried  by  jury iii,  23 

Note  of  issue iii,  40 


J. 

JUDGMENT : 

Upon  case  submitted  without  action i,  220 

Of  discontinuance    ii,  516 

Notice  of  application  for,  ou  failure  to  reply ii,  521 

Notice  of iii,  322 

On  failure  to  answer,  summons  personally  served iii,  618 

On  failure  to  answer;  summons  served  by  publication iii,  618 

On  admitted  demand . , iii,  619' 

On  demurrer iii,  619 

On  verdict iii,  619 

On  report  of  referee iii,  619 

Of  dismissal iii,  620 

On  failure  to  reply iii,  620,  644 

For  defendant,  on  the  merits  after  verdict iii,  621 

Por  plaintiff  for  damages,  for  defendant  for  costs iii,  621 

For  money,  common  form iii,  622 

Against  joint  debtors,  where  all  are  not  served iii,  622 
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For  possession  in  ejectment,  with  damages iii,  623 

For  damages  in  ejectment,  where  plaintiffs  title  expired  before 

trial iii,  623 

For  recovery  of  possession  in  ejectment iii,  624 

For  confirmation  of  possession  in  ejectment iii,  624 

Of  foreclosure  and  sale iii,  626 

For  divorce,  on  ground  of  adultery iii,  628 

For  divorce  in  favor  of  wife,  with  provision  as  to  alimony,  etc. . . .  iii,  629 
Recital  of  judgment  of  divorce  for  adultery,  where  reference  to 

take  proof  has  been  had iii,  629 

For  limited  divorce iii,  629 

Against  vendor,  for  specific  performance iii,  630 

Against  purchaser,  for  specific  performance iii,  631 

For  surrender  of  document Iii,  632 

Provision  setting  off  costs  against  recovery iii,  637 

On  admitted  counter-claim iii,  642 

For  want  of  reply iii,  644 

After  service  of  summons  by  pubUcation iii,  654 

On  offer iii,  678 

On  confession iii,  690 

Of  affirmance iv,  316,  345,  559 

Of  reversal iv,  316,  346,  560 

Of  affirmance  as  to  some  and  reversal  as  to  others iv,  316 

Of  reversal  in  part,  absolutely iv,  560 

Of  reversal  in  part,  conditionally iv,  560 

Of  reversal  with  restitution iv,  560 

Offer  to  reduce iv,  413 

Acceptance  of  offer  to  reduce iv,  414 

Offer  of iv,  504 

Notice  of  acceptance  of  offer  of  . . , i^,  504 

Affidavit  of  service  of  notice  of  acceptance iv,  505 

On  offer iv,  505 

Order  for  reversal  unless  respondent  consents  to  reduce iv,  522 

Consent  to  reduce iv.  522 

Of  dismissal  of  appeal iv,  561 

For  plaintiff  on  verdict iv,  561 

For  defendant  on  verdict iv,  561 

Where  respondent  did  not  make  offer  to  correct iv,  562 

Where  appellant  refused  to  accept  offer  to  correct iv,  562 

Upon  record  remitted  from  the  court  of  appeals iv,  289 

Notice  of i'^;  380 

Form  of,  for  partition,  etc v,   93,    94 

Directing  sale  ofi  report  of  referee  in  partition v,  121-125 

Kecord  of,  on  certiorari,  in  forcible  entry  and  detainer v,  317 

Form  of,  in  certiorari v,  481 

Final,  on  full  accounting v,  688 

Declaring  nullity  of  marriage v,     ^   725 

Eeoord  of,  in  arbitration vi,  244 
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Of  sureties  in  bond  for  removal  of  cause  into  United  States  circuit 

court i,         274 

Of  sureties  in  undertaking  on  obtaining  order  of  arrest. . ,  i,  647,  648 

Of  sureties  in  bond,  non-imprisonment  act vi,         106 


L. 

LEAVE  TO  SUE: 

Order  granting  leave  to  sue  sheriff's  bond 

Petition. of  receiver  for  leave  to  sue 

Order  granting  receiver  leave  to  sue 

Petition  for  leave  to  sue  receiver 

Order  granting  leave  to  sue  receive  r 

Petition  for  leave  to  sue  committee  of  lunatic 

Order  granting  leave  to  sue 

Petition  by  infant  and  guardian  for  leave  to  bring  action  in  parti- 
tion   

Order  granting  leave  to  bring  action  for  partition  on  part  of  infant, 

Petition  for  leave  to  sue  in  forma  pauperis 

Order  granting  leave  to  sue  in  forma  pauperis 

Notice  of  motion  for  leave  to  sue  in  forma  pauperis 

LIS  PENDENS: 

Notice  of 

In  partition 

Affidavit  of  filing  notice  of 


196 

198 
199 
201 
201 
202 
203 

205 

206 

^208,  210 

209,  210 

210 

496 
496 
498 


NE  EXEAT: 

Affidavit  to  obtain , ii,  278 

Writ  of ii,  279 

Order  of ii,  280 

Bond  to  sheriff  on ii,  281 

Return  of  writ  or  order  of ii,  282 

NEW  TRIAL: 

Affidavit  for,  in  ejectment , iii,  419 

Affidavit  for,  on  ground  of  misconduct  of  jury iii,  437 

Affidavit  for,  on  ground  of  newly-discovered  evidence iii,  437 

Affidavit  for,  on  ground  of  surprise iii,  438 

Notice  of  motion  for iii,  439,  440 

Order  granting  motion  for iii,  441,  442 

Order  denying  motion  for iii,  442 

Order  for iv,  484 

Notice  of iv,  498 

Judgment  for  plaintiff  on  verdict  after iv,  561 

Judgment  for  defendant  on  verdict  after iv,  561 

Judgment  where  no  offer  to  correct  judgment  was  made iv,  562 
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Judgment  where  appellant  refused  to  accept  offer  to  correct  judg- 
ment    iv,  562 

Execution  after iv,  569 

NOTE  OF  ISSUE: 

For  jury  trial , iii,  40 

For  trial  of  issue  of  law iii^  228 

On  argument  of  appeal iv,  311,  458 

On  new  trial iv,  459 

NOTICE : 

Of  offer  of  undertaking  by  defendant  for  removal  of  cause  into 

United  States  circuit  court i,  275 

To  general  guardi?in i,  488 

Of  no  personal  claim i,  493 

Of  pendency  of  action i,  496 

Of  pendency  of  action  in  partition i,  496 

Of  retainer i,  503 

Of  filing  summons i,  525 

To  absent  defendant  under  act  of  1842 ^...^^ i,  536 

Of  attorney's  authority i,  566 

Of  exception  to  bail i,  683 

Of  bail's  justifying i,  683 

Of  justification  of  other  bail i,  686 

By  defendant  to  sheriff  to  return  property  in  replevin i,  735 

Of  justification  of  defendant's  sureties  in  replevin i,  737 

To  sheriff  of  claim  by  third  person,  in  replevin i,  742 

By  sheriff  of  claim  by  third  person i,  743 

Of  levy  on  property  not  capable  of  manual  delivery ii,  170 

Of  discontinuance ii,  604 

To  produce  documents  on  the  trial ii,  652 

Of  settlement  of  interrogatories  for  a  commission ii,  695 

Of  examination  of  party  as  a  witness ii,  714 

Of  argument  of  demurrer iii,  228 

Of  bearing  before  referee iii,  294 

Of  referee's  report  and  of  judgment iii,  322 

Of  exceptions "i,  429 

Of  settlement  of  case iii,  432 

Of  taxation  and  adjustment  of  costs iii,  557 

Of  assessment  of  amount  of  recovery iii,  648 

Of  inquiry  before  sheriff iii,  659 

Of  inquiry  at  circuit iii,  659 

Of  acceptance  of  offer  of  judgment iii,  677 

Of  judgment • iiii  ^^27 

To  return  execution iv,  27 

Of  claim  to  property  levied  on iv,  58 

Of  motion  for  attachment iv,  178,  436 

Of  appeal iv,221,396 

Of  motion  to  dismiss  appeal iv,  238 

Of  exception  to  sureties iv,  275 
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Of  justification i iv,  275 

Of  argument  of  appeal iv,  281,  310,  460 

Of  motion  for  an  amended  return iv,  451. 

Of  order  for  an  amended  return iv,  454 

Of  motion  for  a  new  trial iv,  468' 

Of  trial *. iv,  498 

Of  motion  for  restitution i*-,  558 

Of  motion  to  change  venue iv,  597 

Of  judgment ; iv,  380' 

Of  filing  undertaking  given  on  appeal iv,  407 

To  justice  to  malje  return iv,  432 

Of  acceptance  of  offer  of  judgment iv,  504r 

Of  object  of  action,  and  of  no  personal  claim  in  partition v,    56,   57 

Of  filing  of  referee's  report  in  partition v,    79,   SO- 

Of  hearing  before  referee  in  partition v,    82,   83 

Of  motion  to  confirm  a  partition  or  a  sale v,  103 

Of  sale  in  partition v,  12& 

Of  motion  to  compel  purchaser  to  complete  his  purchase v,  134 

Of  application  to  court  for  moneys  in  partition v,  142 

Of  application  for  admeasurement  of  dower '  v,  15S 

By  heirs  or  owners  to  widows  in  dower   v,  163 

Of  motion  to  confirm  report  of  commissioners  in  dower v,  172 

Of  appeal  in  dower v,  176 

Of  mortgage  sale,  in  foreclosure  v,  254 

Of  precept  for  jury,  forcible  entry  and  detainer  v,  299 

To  accompany  petition  for  acquiring  title,  etc v,  346 

To  non-resident  or  uulinown  owners  in  proceedings  for  acquiring 

title,  etc V,  348 

Of  motion  to  confirm  report  in  proceedings  for  acquiring  title,  etc., 

for  railroad  purposes v,  361 

Of  appeal  from  report  of  commissioners  in  proceedings  for  acquir- 
ing title,  etc.,  for  railroad  purposes v,  367 

Of  argument  on  appeal  of  commissioners  in  proceedings  for  acquir- 
ing title,  etc.,  for  railroad  purposes v,  367 

Of  re-entry  for  non-payment  of  rent v,  377 

Of  mechanics'  lien,  by  contractor v,  391 

Of  mechanics'  lien,  by  material-man v,  391 

To  enforce  lien  by  contractor v,  394 

To  enforce  lien  by  material-man v,  394 

To  pay  rent  or  to  surrender  possession. , v,  420 

To  quit V,  423 

Of  appeal  in  summary  proceedings , v,  444 

Of  motion  for  certiorari v,  470 

To  party  interested  in  kaheas  corpus  v,  533; 

Of  motion  for  writ  of  mandamus v,  574 

Of  hearing  on  failure,  to  demur  or  plead  in  mandamus v,  590' 

Of  motion  for  writ  of  prohibition v,  605- 

To  relator  in  prohibition  to  demur  or  plead v,  608. 

Of  hearing,  in  prohibition .- v,  609. 
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Of  motion  for  alimony  and  costs v, 

Of  attachment,  non-resident  debtor    vi, 

Of  attachment,  absconding  or  concealed  debtor"" vi, 

To  creditors  to  show  cause vi 

Of  application  for  discharge  of  insolvent  from  his  debts vi, 

To  creditors  of  petition  for  release  of  debtor  imprisoned  on  execu- 
tion in  civil  cause vi 

Of  motion  for  attachment,  in  contempt vi, 

Of  application  to  discover  death  of  person  vi, 

Of  revocation  of  submission  to  arbitration vi, 

Of  hearing  before  arbitrators vi, 

Of  motion  to  vacate  award  of  arbitrators   vi, 

Of  motion  to  modify  or  correct  award  of  arbitrators vi. 

Of  motion  to  confirm  award  of  arbitrators vi, 

Of  execution  of  comriiission  of  lunacy vi, 

To  produce  lunatic,  before  commissioners  of  lunacy vi. 

Of  motion  to  confirm  finding  of  jury,  on  commission  of  lunacy. . .  vi, 

Of  motion  for  leave  to  traverse  inquisition  of  lunacy vi. 

Of  motion  to  supersede  commission  of  lunacy vi, 

Of  motion,  to  compel  payment  of  claim vi. 

Of  proceedings  before  referee  as  to  sale  of  real  estate  of  lunatic . .  vi, 

NOTICE  OP  MOTION: 

For  leave  to  continue  action 

To  substitute  plaintiff  or  defendant  in  action 

To  continue  action  against  executor  of  deceased  defendant 

For  an  order  bringing  in  new  defendant 

For  an  order  of  interpleader 

For  order  granting  leave  to  prosecute  in  forma  pauperis 

For  removal  of  cause  into  United  States  circuit  court 

To  set  aside  summons 

For  appointment  of  guardian  for  infant  defendant 

To  enlarge  time  to  plead 

To  exonerate  bail 

To  extend  time  to  surrender  principal 

To  vacate  order  of  arrest 

To  reduce  bail 

To  set  aside  plaintiff's  proceedings  in  replevin 

For  an  injunction 

To  vacate,  injunction 

For  reference  to  assess  damages  arising  out  of  an  injunction 

To  confirm  report  of  referee 

To  discharge  attachment ; 

To  discharge  attachment  on  security 

For  appointment  of  receiver 

For  reference  to  nominate  a  receiver 

For  reference  to  appoint  a  receiver 

For  removal  of  receiver 

For  dismissal  of  complaint 

For  judgment  on  failure  to  reply 
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For  a  discovery , ii,  540 

For  a  consolidation  of  actions , ii,  559 

For  order  directing  payment  of  admitted  demand ii,  593 

For  a  deposit  in  court ii,  598 

For  an  order  of  discontinuance ii,  605 

For  order  of  dismissal ii,  613 

For  commission  to  take  testimony ii,  686 

To  suppress  deposition , ii,  706 

For  issues  to  be  tried  by  a  jury iii,  22 

To  refer iii,  260 

For  new  trial iii,  439,  540 

For  extra  allowance  of  costs iii,  499 

For  judgment  on  default iii,  649 

To  set  aside  default iii,  670 

To  set  aside  inquest ■ iii,  671 

For  order  striking  out  answer  as  sham iii,  711 

NOTICE  OF  TRIAL: 

Plaintiff's iii,  34 

Defendant's iii,  34 

General   iii,  34 

Plaintiff's,  and  of  assessment  of  damages   against  defendant  in 

default iii,  35 

Admission  of  service  of iii,   35,  294 

Countermand  of iii,  38 

Of  issue  of  law iii,  228 

Before  referee iii,  294 


o. 

OATH: 

Of  jurors  summoned  to  try  claim  to  property  levied  on iv,  59 

To  witness iv,  59 

Of  commissioners  in  partition v,  95 

Of  commissioners  in  dower v,  165 

To  jury  of  inquiry  in  forcible  entry  and  detainer v,  300 

To  witnesses,  in  forcible  entry  and  detainer ^ v,  301 

For  jurors  to  try  traverse  of  inquisition v,  306 

To  witnesses  before  jury  of  traverse  v,  307 

Of  commissioners  in  proceedings  for  acquiring  title,  etc.,  for  rail- 
road purposes v,  354 

On  application  for  subpcena  for  witness  on  hearing  before  arbi- 
trators    vi,      •  224 

Of  witness  before  arbitrators vi,  224 

To  jurors,  on  inquisition  of  lunacy vi,  419 

To  witnesses,  on  inquisition  of  lunacy vi,  419 

OFFER : 

To  allow  judgment iii,  677 

Notice  of  acceptance  of  offer  of  judgment iii,  677 


GENERAL  INDEX  TO  FORMS. 


1097 


OFFER—  Continued.  vol. 

Affidavit  of  service  of  notice  of  acceptance iii, 

Judgment  on iii, 

To  reduce  judgment iv. 

Acceptance  of  order  to  reduce  judgment iv, 

Of  judgment iv, 

Notice  of  acceptance  of iv, 

Judgment  on iv, 

OEDER : 

Continuing  action  in  name  of  representatives  of  deceased  plaintiff 

Same  order  when  motion  is  unopposed 

For  substitution  of  defendant  in  action 

To  sliow  cause  why  action  should  not  stand  revived 

Granting  prayer  of  petition  to  revive  action  after  decease  of  a 
plaintiff i, 

To  continue  action  against  executor  of  deceased  defendant i, 

Substituting  assignee  of  plaintiffs  title  to  continue  action  in  his 
own  name i, 

Substituting  receiver  in  supplementary  proceedings  as  plaintiff  in 
action  commenced  by  judgment-debtor 

Bringing  in  new  defendant 

Bringing  in  new  parties  to  action  without  motion 

Of  interpleader 

Granting  leave  to  prosecute  sheriffs  bond 

Granting  receiver  leave  to  sue 

Granting  lea2e  to  sue  receiver 

Granting  leave  to  sue  the  committee  of  a  lunatic,  etc 

Granting  leave  to  institute  an  action  of  partition  on  the  part  of  an 
infant  

Permitting  a  person  to  sue  in  forma  pauperis  (action  not  com- 
menced)  

Granting  leave  to  continue  an  action  in  forma  pauperis 

To  show  cause  why  action  should  not  be  removed  into  United 
States  circuit  court 

Removing  cause  to  United  States  circuit  court 

Appointing  guardian  for  infant  plaintiff 

For  publication  of  summons  where  defendant  is  a  foreign  corpora- 
tion   

"Where  defendant  has  departed  or  conceals  himself 

Where  the  action  is  for  divorce 

In  case  of  unknown  owners  in  action  to  foreclose  mortgage 

For  substituted  service  of  summons 

To  produce  authority  of  plaintiff's  attorney 

Appointing  a  guardian h  ^72, 

•Of  appointment  on  defendant's  failure  to  apply  for  appointment  of 
guardian  ad  litem \ 

For  appointment  of  guardian  for  non-resident  infant  defendant  in 

partition '' 

Jlnlarging  time  to  answer i, 

Vol.  YL— 138 
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Alternative  order  to  furnish  a  bill  of  particulars i,  581 

Order  for  a  further  bill  of  particulars i,  583 

Order  of  arrest,  in  other  cases  than  replevin i,  651 

Of  arrest  in  replevin i,  652 

Exonerating  bail i,  674 

Extending  time  to  justify i,  686 

Vacating  arrest i,  701 

Vacating  arrest  on  condition i,  703 

Reducing  bail i,  704 

Granting  preliminary  injunction ii,  87 

Of  injunction,  by  judge ii,  100 

Of  injunction,  by  court ii,  100 

Of  injunction,  after  order  to  show  cause ii,  101 

Restraining  waste  or  alienation ii,  101 

Restraining  waste  by  ploughing  or  by  cutting  timber ii,  101 

Restraining  waste  in  respect  to  house  or  ornamental  trees ii,  101 

Restraining  entry  upon  lands  without  payment ii,  102 

Restraining  collection  of  rents  and  profits ii,  102 

Restraining  removal  of  fixtures ii,  102 

Restraining  nuisance  —  burning  brick ii,  100 

Restraining  nuisance  —  continuance  of  slaughter-house ii,  102 

Restraining  the  undermining  of  plaintiff's  land ii,  103 

Restraining  erection  and  compelling  removal  of  buildings ii,  103 

Restraining  city  from  authorizing  laying  of  city  railroad ii,  103 

Restraining  laying  city  railroad ii,  103 

Restraining  the  carrying  on  of  business  forbidden  by  lease ii,  103 

Restraining  transfer  of  negotiable  paper ii,  104 

Restraining  transfer  of  stocks ii,  104 

Restraining  transfer  of  assets ii,  104 

Restraining  publication  of  book ii,  104 

Restraining  infringement  of  trade-mark ii,  104 

Restraining  transfer  of  property  by  debtor    ii,  105 

Restraining  transfer  of  property  by  partner ii,  105 

Restraining  proceedings  in  ejectment ii,  105 

Restraining  proceedings  in  actions  on  contract ii,  105 

Restraining  proceedings  for  dispossession ii,  106 

Denying  injunction  without  prejudice ii,  106 

Dissolving  or  vacating  injunction ii,  119 

Of  reference  to  assess  damages  on  injunction  ii,  124 

Confirming  report  of  referee  on  reference  to  assess  damages  on 

injunction iii  126 

For  revivor  of  action,  or  dissolution  of  injunction ii,  128 

For  sale  of  perishable  property  on  attachment ii,  167 

■STo  examine  third  person  holding  property ii,  171 

For  discharge  of  vessel  from  attachment ii,  174 

Discharging  foreign  vessel  fi:om  attachment  for  want  of  a  bond  by 

plaintiff ii,  176 

Vacating  attachment ii,  186 

Discharging  attachment  on  security ii,  191 
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Appointing  receiver  . . . .  i ij  231 

Appointing  receiver  in  proceedings  supplementary  to  execution . .  ii,  232 

Appointing  referee  to  nominate  receiver ii  234 

Confirming  referee's  report  nominating  receiver ii,  235 

Of  reference  to  appoint  receiver ii  236 

Directing  sale  of  bad  debts ii  244 

Directing  receiver  to  sue ii.  246 

Of  reference  to  pass  receiver's  account ii  263 

For  remo'val  of  receiver ii  265 

To  deliver  property  into  court ii,  269 

To  satisfy  admitted  part  of  plaintiff's  demand ii,  271  594 

Of  ne  exeat ii  280 

Dismissing  complaint  absolutely ii  516 

Dismissing  complaint  conditionally ii,  516 

To  deliver  sworn  copies  of  books  and  papers li,  547 

To  deposit  books,  papers,  etc.,  for  inspection ii,  547 

Vacating  order  for  discovery ii,  550 

For  an  inspection  of  documents ii,  554 

For  a  consolidation  of  actions ii,  560 

Directing  one  action  to  abide  the  event  of  another ii,  561 

Directing  plaintiff  to  file  security  for  costs  or  show  cause ii,  574 

Absolute,  to  file  security  for  costs ii,  575 

Revoking  stay  of  proceedings ii,  636 

Changing  place  of  trial ii,  636 

For  a  deposit  in  court. .• ii,  599 

Of  discontinuance  without  costs  ii,  602 

Of  discontinuance  upon  consent ii,  605 

Of  discontinuance  on  payment  of  costs ii,  606 

Dismissing  action  absolutely ii,  617 

For  an  attachment  against  a  witness ii,  725 

For  commission  to  take  testimony ii,  689 

For  the  conditional  examination  of  a  witness ii,  663 

Appointing  a  referee  to  take  testimony  conditionally ii,  664 

For  examination  of  a  witness  to  perpetuate  testimony ii,  677 

Suppressing  deposition ii,  706 

For  party  to  attend  to  be  examined  before  trial ii,  713 

Of  reference  to  settle  issues iii,  22 

Directing  issues  to  be  tried  by  jury iii,  23 

Of  postponement iii,  76 

Sustaining  demurrer iii,  237 

Overruling  demurrer  iii,  237 

Sustaining  demurrer  in  part  and  overruling  demurrer  in  part iii,  237 

Of  reference  upon  consent iii,  258; 

Of  reference  upon  motion  of  party iii,  267 

Of  reference  upon  motion  of  court iii,  267 

Of  reference  in  divorce iii,  34& 

For  an  accounting  before  referee iii,.  362: 

Of  reference  as  to  surplus  moneys iii,  369' 

To  hear  exceptions  at  general  term iji^  434 
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Granting  time  to  prepare  case  or  exceptions,  with  stay iii,  436 

Granting  motion  for  new  trial iii,  441,  442 

Denying  motion  for  a  new  trial iii,  442 

For  extra  allowance  pf  costs iii,  499 

For  judgment  for  want  of  reply iii,  643 

For  reference  to  take  proof,  etc.,  after  service  by  publication iii,  653 

For  judgment,  summons  served  by  publication iii,  654 

For  writ  of  inquiry .■ iii,  656 

For  sheriff's  jury '. . .    iii,  657 

For  assessment  of  damages  at  circuit iii,  658 

Granting  or  denying  motion  to  open  default ; . . . .    iii,  669 

To  show  cause  why  judgment  should  not  be  set  aside,  etc.. iii,  671 

Striking  out  answer  as  sham iii,  712 

For  the  appearance  of  a  judgment  debtor  for  examination  in  sup- 
plementary proceedings » iv,  140 

Requiring  undertaking  for  the  appearance  of  the  judgment  debtor 

in  supplementary  proceedings > iv,  146 

For  examination  of  third  party  in  supplementary  proceedings. ...    iv,  156,  157 

For  debtor  to  appear  before  a  referee iv,  161 

For  payment  of  money  to  apply  on  judgment iv,  169 

For  third  party  to  pay  over  money  belonging  to  judgment  debtor,    iv,  170 
To  show  cause  why  party  should  not  be  punished  for  contempt. . .    iv,  180, 435 

For  an  attachment iv,  182, 437 

For  an  alias  attachment iv,  185 

Directing  the  prosecution  of  a  bond  given  on  attachment iv,  186 

Directing  the  filing  of  interrogatories iv,  188 

Discharging  attachment iv,  189, 441 

Convicting  defendant  of  contempt iv,  189,  442 

For  renewal  of  undertaking  on  appeal iv,  300 

Of  afiSrmance ; iv,  336 

Of  reversal iv,  336 

To  answer  petition  of  appeal iv,  357 

For  service  of  petition  or  appeal iv,  358 

For  an  amended  return iv,  453 

For  a  new  trial iv,  484 

For  restitution iv,  558 

Of  reference  to  take  affidavit  for  the  purpose  of  a  motion iv,  590 

To  show  cause iv,  599 

To  stay  proceedings iv,  6Q1 

Of  reference iv,  607 

Conditional  order iv,  610 

Of  reference,  to  escertain  infants'  interests  in  partition v,  35 

Confirming  report  of  referee,  authorizing  infant  to  sue  in  partition,     v,  36,   37 

■Of  publication  of  summons  in  partition v,  55 

Of  publication   of   summons   in  partition,   in  case   of    unknown 

owners , v,  55,    56 

■Of  reference  on  default  in  partition  —  no  infants  or  absentees  ....     v,  74 
Of  reference  on  default  in  partition,  where  there  are  infants,  un- 
known owners,  etc v,  75 
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Of  reference,  where  a  sale  is  desired  in  partition v 

Of  reference,  as  to  setting  off  shares  in  partition v, 

Directing  judgment  of  partition,  etc 

Confirming  partition  by  commissioners,  etc 

As  to  costs  in  partition 

Directing  sale  of  premises  by  commissioners  in  partition v, 

Confirming  sale  by  commissioners  in  partition  v 

To  bring  in  creditors,  etc.,  in  partition    y. 

Eequiring  purchaser  to  complete  his  purchase  in  partition v, 

If  attachment  against  defaulting  purchaser  in  partition v 

Confirming  final  report  of  referee  in  partition v 

To  show  cause,  on  application  to  court  for  moneys  in  partition 

Appointing  guardian  for  infant  heirs  in  dower , 

For  admeasurement  of  dower,  etc v, 

Confirming  commissioner's  report  in  dower v, 

Of  reversal  of  order  admeasuring  dower v. 

Of  reference  in  foreclosure  —  absentees  or  infants v. 

Of  reference  in  foreclosure  —  whole  amount  due v 

Of  reference  in  foreclosure  —  whole  amount  not  due v. 

Of  confirmation  —  foreclosure v, 

Of  reference,  on  sale  of  real  estate  of  religious  corporations v, 

Authorizing  sale  of  real  estate  of  religious  corporations v 

Confirming  final  report  of  trustees,  on  sale  of  real  estate  of  relig- 
ious corporations v, 

Appointing  commissioners  in  proceedings  for  acquiring  title,  etc. 
Confirming  report  of  commissioners  in  proceedings  for  acquiring 

titles,  etc.,  for  railroad  purposes v. 

On  return  to  certiorari  under  statute v. 

Of  discharge  from  imprisonment v, 

To  show  cause  why  mandamus  should  not  issue v. 

That  mandamus  issue,  or  defendant  show  cause   v, 

Of  reference,  to  settle  amount  of  alimony,  etc v. 

Confirming  report  of  referee  as  to  alimony v. 

For  publication  of  notice,  absconding  or  concealed  debtor vi 

For  pubhcation,  non-resident  debtor vi. 

Discharging  insolvent  debtor vi, 

For  creditors  of  insolvent  to  show  cause vi, 

For  jury  to  hear  and  determine  case  of  insolvent  debtor vi, 

For  release  of  debtor  imprisoned  on  execution  in  civil  cause vi, 

Directing  assignment  of  such  debtor's  property vi. 

For  precept  to  commit  for  non-payment  of  money vi, 

For  attachment,  in  contempt vi. 

Discharging  attachment,  in  contempt vi 

To  show  cause,  in  contempt vi 

For  habeas  corpus  to  bring  up  defendant,  in  contempt vi. 

On  appearance  of  defendant,  and  directing  the  filing  of  interroga- 
tories, in  contempt '^ii 

For  alias  attachment  where  defendant  fails  to  appear,  in  contempt  vi 

Directing  prosecution  of  bond,  in  contempt vi 


1101 

80,  81 
91 
91-93 
103, 104 
104 
108 
110 
118 
134 
135 
137 
143 
161 
162 
173 
179 
207 
208 
208 
216 
334 
336 

338 

352 

362 

496 

536 

575 

576 

740 

741 

6 

7 

19 

39 

45 

70 

72 

130 

142 

146 

146 

148 

149 
152 
153 
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Convicting  defendant  of  contempt ,. vi,  156 

For  lieirs  at  law,  etc.,  to  show  cause  why  commission  to  prove 

will  should  not  issue vi,  189 

To  produce  person  on  whose  life  an  estate  may  depend vi,  197 

Authorizing  change  of  name vi,  203 

Vacating  award  of  arbitrators. vi,  239 

Confirming  award  of  arbitrators vi,  242 

For  commission  of  lunacy ,    . » vi,  412 

Confirming  finding  of  jury,  appointing  committee  of  lunatic,  etc.,  vi,  428 

Confirming  referee's  report  as  to  committee  of  lunatic vi,  430 

Directing  issue,  traversing  inquisition  of  lunacy vi,  438 

To  supersede  commission  of  lunacy vi,  444 

Of  reference,  on  motio^n  to  supersede  commission  of  lunacy vi,  444 

Superseding  commission  of  lunacy  on  referee's  report vi,  446 

Of  payment  of  claim  out  of  estate  of  lunatic,  etc vi,  451 

Of  reference,  as  to  sale  of  real  estate  of  lunatic,  etc vi,  467 

To  confirm  report  of  referee,  as  to  necessity  of  sale  of  real  estate 

of  lunatic,  etc vi,  469 

Confirming  sale  of  real  estate  by  committee  of  lunatic,  etc vi,  47 

For  security,  and  directing  reference  as  to  sale  of  lunatic's  real 

estate vi,  475 

ORDER  TO  SHOW  CAUSE  : 

Why  an  injunction  should  not  issue ii,  86 

Why  plaintiff  should  not  execute  bond  or  deliver  up  foreign  ves- 
sel attached ; .  ii,  176 

Why  receiver  should  not  be  appointed ii,  230 

Why  place  of  trial  should  not  be  changed ii,  636 

Why  a  referee  should  not  be  appointed  to  take  [testimony  of  wit- 
ness conditionally ii,  664 


P. 

PERPETUATION  OF  TESTIMONY : 

Affidavit  to  obtain  order  for  examination  to ; ii,  677 

Order  for  examination  of  witness  to ii,  677 

Summons  to  witness  to  be  examined  to ii,  678 

PETITION : 

By  defendant  to  revive  an  action  after  decease  of  a  plaintiff i,  14 

Of  assignee  of  plaintiff's  title  to  continue  action  in  his  own  name  i,  159 
By  receiver  in  supplementary  proceedings,  to  be  substituted  as 

plaintiff  in  action  commenced  by  judgment  debtor i,  160 

Of  receiver  for  leave  to  commence  an  action i,  198 

For  leave  to  sue  a  receiver i,  201 

For  leave  to  sue  the  committee  of  a  lunatic,  etc i,  202 

By  an  infant  and  guardian  for  leave  to  commence  an  action  for 

.          partition i,  205 

For  leave  to  prosecute  in  forma  pauperis  (action  not  commenced)  i,  208 

For  leave  to  prosecute  in /orma^attpem  (action  commenced)  .. ..  i,  210 


GENERAL  INDEX  TO  FOBMS.  1103 

PETITION— ConfaKMed.                                                                         vol.  page. 

For  removal  of  cause  into  United  States  circuit  court 1, 271,  272 

Where  defendant  is  an  alien i,  271 

"Where  parties  are  citizens  of  different  States i,  271 

"Where  plaintiffs  are  a  corporation i,  272 

"Where  action  is  by  an  assignee i,  272 

By  infant  plaintiff  for  appointment  of  a  guardian  ad  litem i,  486 

By  general  guardian  for  appointment  of  a  guardian  ad  litem i,  487 

By  relative  or  friend  for  appointment  of  guardian i,  487 

Por  the  appointment  of  a  guardian  for  an  infant  defendant  by 

infant ' i,  571 

By  friend  of  infant  defendant i,  571 

By  plaintiff  to  procure  appointment  of  guardian  for  infant  defend- 
ant    i,  573 

For  appointment  of  guardian  for  non-resident  infant  defendant  in 

partition i,  575 

By  receiver  to  be  allowed  to  sell  bad  debts ii,  244 

By  receiver  for  leave  to  sue ' . . .  ii,  245 

By  receiver  to  pass  his  accounts  and  be  discharged ii,  262 

For  a  discovery ii,  544 

Of  appeal iv,  356 

General  form  of iv,  585 

Of  infant,  for  leave  to  sue  in  partition v,  33-35 

For  admeasurement  of  dower v,  157 

For  appointment  of  guardian  for  infant  heirs  in  dower v,  160 

For  application  of  surplus  in  foreclosure v,  266 

For  sale  of  real  estate  of  religious  corporations v,  332 

For  appointment  of  commissioners,  in  proceedings  to  acquire  title 

to  land  for  railroad  purposes v,  344 

For  habeas  corpus v,  517 

For  habeas  corpvs,  by  third  party v,  517 

For  warrant  in  habeas  corpus v,  518 

For  alimony  and  expenses,  wife  plaintiff v,  738 

For  alimony  and  expenses,  wife  defendant v,  739 

Of  attaching  creditor "vi,  14 

For  hearing,  absconding  or  concealed  debtor vi,  17 

For  hearing,  non-resident  debtor vi,  17 

For  discharge  of  insolvent's  debts vi,  31 

For  release  of  debtor  imprisoned  on  execution  in  civil  cause vi,  68 

For  commission  to  prove  will vi,  187 

In  proceedings  to  ascertain  death  of  person,  etc vi,  196 

For  change  of  person's  name vi,  202 

Eor  commission  of  lunacy vi,  408 

For  commission  of  lunacy  on  ground  of  extreme  old  age vi,  409 

For  commission  of  idiocy vi,  409 

For  commission  against  habitual  drunkard vi,  410 

By  overseers  of  poor  for,  commission  against  habitual  drunkard. .  vi,  410 

For  appointment  of  committee  of  lunatic vi,  425 

For  leave  to  traverse  inquisition  of  lunacy vi,  435 

To  supersede  commission  of  lunacy vi,  443 
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For  order  directing  payment  of  claim  out  of  estate  of  lunatic,  etc.,    vi,  449 

For  sale  of  real  estate  of  lunatic,  etc.,  to  pay  debts vi,  465. 

For  sale  of  real  estate  of  lunatic,  etc.,  under  act  of  1864 vi,  475 

POSTPONEMENT: 

Common  affidavit  to  obtain iii  71 

Order  of iii_  76 

PRECEPT : 

For  costs iv  210 

For  jury,  forcible  entry  and  detainer , v,  299 

For  jury,  to  try  traverse  of  inquisition v,  305 

For  jury  in  summary  proceedings v,  434 

To  bring  up  party  illegally  confined v,  529 

To  commit  for  non-payment  of  money vi  130 

To  summon  jury  on  inquisition  of  lunacy vi  417 

PROOF- 

Of  service  of  order  to  show  cause iv,  435 

Of  subscribing  witness  to  undertaking  of  committee  of  lunatic. . .    vi,  432. 


E. 

EECEIVBE: 

Notice  of  motion  for  appointment  of ii,  22S 

Order  to  show  cause  why  receiver  should  not  be  appointed ii,  230 

Order  appointing ii,  231 

Order  appointing,  in  proceedings  supplementary  to  execution ii,  232 

Notice  of  motion  for  reference  to  nominate ii,  233 

Order  of  reference  to  appoint ii,  234 

Referee's  report  of  names  ii,  234 

Order  confirming  referee's  report ii,  235 

Notice  of  motion  for  reference  to  appoint ii,  236 

Order  of  reference  to  appoint ii,  236 

Summons  to  attend  reference ii,  236 

Proposal  of  names  for ii,  237 

Affidavit  as  to  value  of  real  property ii,  237 

Referee's  report  of  appointment  of ii,  237 

Bond  of ii,  240 

Petition  of,  to  sell  bad  debts ii,  244 

Order  directing  sale  of  bad  debts ii,  244 

Petition  for  leave  to  sue ii,  245 

Order  directing  receiver  to  sue ii,  246 

Affidavit  of  receiver  to  his  account ii,  262 

Petition  by,  to  pass  accounts  and  be  discharged ii,  262 

Order  of  reference  to  pass  accounts  of ii,  263 

Referee's  report  of  receiver's  accounts ii,  264 

Notice  of  motion  for  removal  of ii,  265 

Order  for  removal  of ii,  265 

Order  to  deliver  property  into  court ii,  269 

Order  to  satisfy  admitted  part  of  plaintiffs  claim ii,  271 
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By  defendant  under  non-imprisonment  act vi,  105 

REFERENCE: 

Notice  of  motion  for,  to  assess  damages  on  injunction ii,  123 

Order  of,  to  assess  damages  on  injunction ii,  124 

Notice  of  motion  to  confirm  report  of  referee  on  damages  arising 

on  injunction .' ii,  125 

Order  confirming  referee's  report  on  damages  arising  on  allowance 

of  injunction ii,  125 

Notice  of  motion  for,  to  nominate  a  receiver ii,  233 

Order  directing,  to  nominate  receiver ii,  234 

Referee's  report  of  names  on  reference  to  nominate  receiver ii,  234 

Order  confirming  referee's  report  of  nomination  of  receiver ii,  235 

Notice  of  motion  for  a  reference  to  appoint  a  receiver ii,  236 

Order  of  reference  to  appoint  a  receiver ii,  336 

Summons  to  attend ii,  236 

Proposal  of  names  for  receiver  on ii,  237 

Referee's  report  of  the  appointment  of  a  receiver ii,  237 

Order  of  reference  to  pass  receiver's  account '. ii,  262 

Report  of  referee  on  receiver's  account ii,  264 

Subpoena  for ii>  719 

Subpoena  ticket  for ii,  719 

Order  for  reference  to  take  testimony  conditionally ii,  664 

Order  of,  to  settle  issues  iii,  22 

Report  of  issues  as  settled  on iii,  22 

Consent  to • .  i",  255 

Order  of  reference  upon  consent iii,  258 

AfiBdavit  on  application  for iii,  262 

Afladavits  in  opposition  to  motion  for iii,  263,  264 

Stipulation  agreeing  upon  referee iii,  264 

Order  of,  on  motion  of  party iii,  267 

Order  of,  on  motion  of  court iii,  267 

Subpoena  for ■■  •  i",  278 

Subpoena  ticket  for iii,  278 

Attachment  against  vritness  for  non-attendance  on iii,  282 

Report  on  reference  of  all  the  issues iii,  310 

Report  on  reference  in  divorce - iii,  310,  311,  312 

Report  on  reference  as  to  alimony iii,  312 

Exceptions  to  report  of  referee iii,  320,  387 

Notice  of  referee's  report  and  of  judgment iii,  322 

Case  and  exceptions i|ii  331 

Interlocutory  order  of  reference  in  divorce iii,  346 

Order  of  reference  to  take  account iii,  ^  362 

Order  of,  as  to  surplus  moneys     iii,  369 

Order  of,  to  take '  proof  of  cause  of  action,  etc.,  where  summons 

served  by  publication ii',  653 

Order  of,  general  form iv,  607 

Af&davit  to  obtain  reference  to  take  affidavit iv,  588 

Order  of  reference  to  take  affidavit iv,  590 

Vol.  VI.— 13& 
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REMOVAL :                                    tol.  PAoa 

Notice  of  motion  for  removal  of  receiver ii,  265 

Order  for  removal  of  receiver ii,  265 

REMOVAL  OP  CAUSES  INTO  U.  S.  CIRCUIT  COURT : 

Petition  for  removal  (defendant  an  alien) i,  271 

Petition  for  removal,  where  parties  are  citizens  of  different  States,  i,  271 

Petition  for,  vrhere  plaintiffs  are  a  corporation i,  272 

Petition  for,  where  action  is  by  an  assignee i,  272 

Affidavit  to  obtain  stay  of  proceedings i,  272 

Bond  to  obtain  removal i,  274 

Notice  of  offer  to  be  indorsed  on  bond i,  275 

Notice  of  motion  for  removal i.  275 

Order  to  show  cause  why  action  should  not  be  removed i,  276 

Order  absolute,  removing  cause   i,  277 


REPLEVIN : 

Afi&davit  and  notice  in 

Requisition  to  take  property , 

Plaintiff 's  undertaking  in  replevin 

Notice  of  motion  to  set  aside  plaintiff's  proceedings 
Notice  by  defendant  to  sheriff  to  return  property. . . 

Undertaking  by  defendant  in  replevin , 

Sheriff's  approval  of  sureties   

Notice  of  justification  of  sureties 

Affidavit  of  claim  by  third  person 

Notice  to  sheriff  of  claim  by  third  person 

Notice  by  sheriff  of  claim  by  third  person 

Plaintiff's  undertaking  to  indemnify  sheriff 

Affidavit  of  sufficiency  of  surety 

Acknowledgment  

Execution  in   

Indorsement  on  execution  in 


727 
728 
730 
734 
735 
736 
737 
737 
742 
742 
743 
744 
744 
744 
113 
114 


REPORT : 

Of  referee  appointed  to  nominate  receiver ii,  234 

Of  appointment  of  receiver  by  referee ii,  237 

Of  referee  on  accounts  of  receiver ii,  264 

Of  issues,  as  settled  by  referee iii,  22 

Of  referee  on  all  the  issues iii,  310 

Of  referee  in  action  for  divorce iii,  310,  311,  312 

Exceptions  to iii,  320,  387 

Judgment  on iii,  619 

Of  referee  in  supplementary  proceedings iv,  162 

Of  referee,  as  to  infants'  interest  in  partition v,  36 

Xs  to  interest  of  parties  generally  in  partition v,  77,    78 

Where  partition  only  is  sought v,  78,    79 

By  referee,  that  sale  is  necessary  in  partition v,  83-86 

By  commissioners  in  partition v,  99-101 

Of  sale,  by  commissioners  in  partition v,  109 

As  to  liens  and  incumbrances  in  partition v,  120 
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Final,  by  referee  in  partition v,  136,  137 

Of  commissioners  in  dower v,  170,  171 

Of  referee  in  foreclosure,  whole  amount  not  due,  absentees,  etc.. .  v,  211 

Of  referee  in  foreclosure,  whole  amount  due,  absentees,  etc v,  212 

Of  referee,  whole  amount  due v,  213 

Of  referee,  whole  amount  not  due v,  214 

Of  sale  by  referee  in  foreclosure v,  228-230 

Of  sale  by  sheriff  in  foreclosure v,  231-233 

Of  referee  as  to  surplus  money  in  foreclosure v,  240 

Of  referee,  on  sale  of  real  estate  of  religious  corporations v,  335 

Of  trustees,  on  sale  of  real  estate  of  religious  corporations  ....  v,  337 
Of  commissioners  in  proceedings  for  acquiring  title,  etc.,  for  rail- 
road purposes v,  359 

By  referee  of  proofs  in  action  for  divorce  on  ground  of  adultery . .  v,  705 

Of  referee,  on  settlement  of  alimony v,  740 

Of  referee,  as  to  committee  of  lunatic vi,  429 

Of  referee,  as  to  competency  of  lunatic  to  manage  his  affairs vi,  445 

Of  referee,  as  to  necessity  of  sale  of  real  estate  of  lunatic,  etc. ...  vi,  468 

Of  sale  of  real  estate  by  committee  of  lunatic vi,  470 

REQUISITION : 

To  sheriff,  to  take  property  in  replevin  i,  728 

RESTITUTION : 

Notice  of  application  for iv,  558 

Order  for iv,  558 

RETAINER : 

Notice  of h  503,  559 

Admission  of  service  of 'i  503 

For  special  purpose ^i  559 

RETURN: 

Of  arrest |.  681 

Where  no  bail  is  given h  682 

Of  not  found i.  ^82 

Of  arrest  and  deposit  in  lieu  of  bail i,  682 

Of  attachment |^i  ^^^ 

Of  writ  of  ne  exeat i^-  ^82 

Of  commission  to  take  testimony ",  701 

Of  execution ^^'  ^2 

Of  no  goods  found i"^.  22 

Of  satisfaction  in  part ^^i  22 

Of  execution,  when  satisfied ^J,  22 

When  goods  levied  on  remain  unsold iv,  22 

Of  no  goods  found  where  but  one  of  two  joint  debtors  was  served,  iv,  22 

Of  no  goods  found  on  execution  against  executor  or  administrator,  iv,  23 

Of  execution  stayed  by  appeal  before  levy iv,  23 

Of  execution  stayed  after  levy it,  23 

Where  judgment  or  execution  is  vacated iv,  23 

Of  levy  and  sale  where  there  is  a  controversy  as  to  the  title  of  the 

,„                                                                  ■>•.<•  IV,  JiO 

property ' 
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Where  goods  levied  on  are  replevied iv,  24 

Of  rescue iv,  24 

Of  loss  of  goods  by  fire iv,  24 

Where  the  moneys  realized  have  been  applied  to  the  payment  of 

other  hens iv,  24 

Notice  to  make  return  of  execution iv,  27 

Of  attachment Ay,  194 

Of  justice  on  appeal  iv,  426 

Of  evidence  when  new  trial  is  not  had iv,  426 

Where  evidence  is  not  returned  and  new  trial  is  had iv,  428 

Notice  to  justice  to  make iv,  432 

Voluntary  return iv,  449 

Amended  return iv,  454 

To  writ  of  certiorari,  in  forcible  entry  and  detainer v,  315 

To  writ  of  certiorari v,  478 

To  habeas  corpus , v,  531 

To  habeas  corpus  denying  custody  of  alleged  prisoner v,  531 

To  alternative  writ  of  mandamus v,  584 

To  writ  of  prohibition v,  608 

Writing  adopting  return  in  prohibition v,  609 

By  clerk,  of  changes  of  names vi,  204 

Of  sheriff,  indorsed  on  precept  to  summon  jury  on  inquisition  of 

lunacy vi,  417 

REVIVOR: 

Order  for  revivor  of  action,  or  dissolution  of  injunction ii,  128 

Judgment  of iv,  316, 346,  560 

Order  of iv,  336 

Order  for,  unless  respondent  consents  to  reduce  judgment iv,  522 

In  part,  absolutely iv,  560 

In  part,  conditionally iv,  560 

Judgment  of,  with  restitution iv,  560 

REVOCATION  : 

Of  submission  to  arbitration vi,  220 

RULE: 

Authorizing  writ  of  prohibition  to  issue v,  605 


s. 

SATISFACTION: 

Satisfaction  piece iii,         749 

By  plaintiff iii,         750 

SECURITY : 

Form  of,  to  be  given  by  defendant  for  appearance  in  U.  S.  circuit 

court i,         274 

For  rent,  on  proceedings  for  non-payment v,  489,  440 

SECURITY  FOR  COSTS: 

Affidavit  to  obtain ii,         573 
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Order  to  file,  or  to  show  cause ii  574 

Order  absolute  to  file ii  '  575 

Bond  by  foreign  corporation  as ii  577 

SPECIFIC  PERFORMANCE: 

Judgment  for iii^  630,  631 

STATEMENT : 

Of  case  agreed  upon  in  a  controversy  submitted  without  action  . .      i,         219 

STAY  OF  PROCEEDINGS: 

Order  for iy^  601 

Undertakings  to  obtain  stay  of  proceedings  pending  appeal. .    iv,  271,  272,  273 
STIPULATION: 

For  the  examination  of  a  witness  by  consent ii,         673 

Agreeing  on  referee iii^         264 

SUBMISSION : 

To  arbitration,  general  form  of vi,         214 

SUBMISSION  OF  CONTROVERSY  WITHOUT  ACTION: 

Statement  of  case i,         219 

Judgment i,         220 

SUBPOENA: 

Form  of  ordinary  subpoena ii,  718 

Subpoena  ticket  for  circuit ii,  718 

Subpoena  for  reference ii,  719 

Subpoena  ticket  for  reference ii,  719 

Affidavit  of  service  of ii,  724 

Subpoena  duces  tecum ii,  729 

Subpoena  habeas  corpus  ad  testificandum ii,  731 

For  reference iii,  278 

Ticket  for  reference iii,  278 

Affidavit  of  service  of iii,  283 

Form  of iv,  510 

To  witnesses  in  forcible  entry  and  detainer v,  306 

For  witness  in  proceedings  under  non-imprisonment  act vi,  104 

For  attendance  of  witness  before  arbitrators vi,  224 

For  witnesses,  on  inquisition  of  lunacy vi,  416 

SUBSTITUTION  OF  PARTIES.    (See  Change  of  Parties.) 

SUGGESTION  OF  DEATH : 

Suggestion  to  court  of  iJeath  of  plaintiff  after  commencement  of 
the  action i,         148 

SUMMONS : 

Form  of,  for  money,  complaint  served 

Form  of,  for  money,  complaint  not  served 

Form  of,  for  relief,  complaint  served 

Form  of,  for  rehef,  complaint  not  served 

Form  of  indorsement  on  a  summons  in  an  action  for  a  penalty  . . . 
Affidavit  to  obtain  order  for  publication  of 


483 
483 
483 
484 
482 
520 
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Where  defendant  is  a  foreign  corporation 

Where  defendant  has  departed  from  State  to  avoid  service 

Where  defendant  is  a  non-resident 

Where  defendant  is  absent,  in  action  relating  to  specific  property 

Where  action  is  for  divorce 

In  case  of  unknown  owners 

Order  for  publication  of  summons 

Where  defendant  is  a  foreign  corporation 

Where  defendant  has  departed  or  conceals  himself 

Where  action  is  for  divorce 

Notice  of  time  and  place  of  filing  summons 

In  case  of  unknown  owners 

AflSdavit  of  inability  to  make  personal  service 

Affidavit  that  the  defendant  is  not  a  soldier 

Affidavit  of  the  nature  of  the  action,  or  of  no  personal  claim,  when 

defendant  is  a  soldier i. 

Order  for  substituted  service i. 

Notice  to  absent  defendant  under  act  of  1842 i. 

Sheriff's  certificate  of  personal  service i, 

Affidavit  of  personal  service i. 

In  actions  for  divorce i, 

Affidavit  of  service  on  a  minor  or  lunatic i. 

Printer's  affidavit  of  publication  of  summons i, 

Affidavit  of  mailing  summons  and  complaint i, 

Affidavit  of  substituted  service i, 
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